HOUSE BILL NO 


AN ACT ESTABLISHING TITLE DELAWARE CODE, ENTITLED "UNIFORM COMMERCIAL CODE", 
ENACTING THE UNIFORM COMMERCIAL CODE AND REPEALING AND REVISING CERTAIN LAWS OF 
THIS STATE RELATING TO COMMERCE AND TRADE. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE: 

Section 1, The Delaware Code is amended by enacting a new Title $A to read: 

TITLE 5A. UNIFORM COM1ERCIAL CODE 
CHAPTER 1. GENERAL PROVISIONS 
DELAWARE STUDY COMMENT 

Chapter 1 is in substantial part devoted to definitions 
and rules for construing the Uniform Commercial Code (here¬ 
after referred to as the UCC) which are applicable through¬ 
out the various chapters of the UCC. Comment on these 
definitions is in most instances presented in annotations 
to various sections of the UCC in which they are used. 

These rules of construction are not inconsistent with the 
general provisions of the Delaware Code regarding inter¬ 
pretation of statutes. 1 Del. C g 301 to g 308. 

SUBCHAPTER I. SHORT TITLE, CONSTRUCTION, APPLICATION AND SUBJECT MATTER OF THE 
TITLE. 

§ 1101. Short Title 

This title shall be known and may be cited as Uniform Commercial Code, 

DELAWARE STUDY COMMENT 

None. 

§ 1102. Purposes: Rules of Construction: Variation by Agreement 

(1) This Title shall be liberally construed and applied to promote its under 
lying pui-poses and policies. 

(2) Underlying purposes and policies of this Title are 


(a) to simplify, clarify and modernize the law governing commercial 
transactions) 




(b) to permit the continued expansion of commercial practice through 
custom,, usage and agreement of the parties) 

(c) to make uniform the law among the various jurisdictions. 

(3) The effect of provisions of this Title my be varied by agreement, except 
as otherwise provided in this Title and except that the obligations of good faith* 
diligence, reasonableness and care prescribed by this Title may by agreement deter¬ 
mine the standards by which the performance of such obligations is to be measured 
if such standards are not manifestly unreasonable, 

(ii) The presence in certain provisions of this Title of the words "unless other¬ 
wise agreed" or words of similar import does not imply that the effect of other 
provisions my not be varied by agreement under subsection (3). 

(5) In this Title unless the context otherwise requires 

(a) words in the singular number include the plural, and in the plural 
include the singular) 

(b) words of the masculine gender include the feminine and the neuter, 
and when the sense so indicates words of the neuter gender may refer 
to any gender. 


DELAWARE STUDY COMMENT 

( l) and (2) - Liberal Construction To Promote Underlying 
Purposes and Policies . The g 1102 (l) requirement that the 
Code be "liberally construed" and applied to promote its 
underlying purposes and policies, is in accord with Delaware 
case law although not expressly stated in the Uniform Acts 
adopted in Delaware. (Uniform Negotiable Instruments Law 
(NIL), 6 Del. C g 101 to g 2?8) Uniform Bills of Lading Act 
(UBLA), 6 Del. C g 301 to § 353) Uniform Warehouse Receipts 
Act (UWRA), 6 Del. G g 501 tc 558) Uniform Sales Act (USA), 

6 Del. 8 g 701 to g 777) Uniform Conditional Sales Act (USCA), 
6 Del, C § 901 to § 929) Uniform Trust Receipt Act (UTRA), 6 



Del. C § 1101 to § 1118; Uniform Fraudulent Conveyance Act (UFCu), 

6 Del. C g 1301 to § 1312; Uniform Stock Transfer Act (USTA), 

8 Del. C § 181 to § 202; Uniform Act for Simplification of Fidu- 
ciaiy Security Transfers (UASFT), 12 Del. C § l^Ol-i^ll.) The 
cases requiring such "liberal construction" are noted herein 
in the annotations to the sections of the UCC to which they 
relate. 

The underlying purposes and policies of the UCC: 

1 ) to simplify, clarify and modernize the law govern¬ 
ing commercial transactions; 

2 ) to permit the continued expansion of such practices 
through custom, usage, and agreement of the parties; 
and 

3) to make uniform the law among the various jurisdictions; 
are a continuation of the simplification, clarification, and 
modernization purposes of the 1953 codification of Delaware laws. 

(See Report - Revised Code Commission, 2 Del. C at p. IX). 

The requirement that the UCC be interpreted to permit the 
continued expansion of commercial practices through custom, usage, 
and agreement of the parties will facilitate the development of 
new commercial relationships and techniques as they are needed. In 
the past delays and complications frequently arose because specially 
tailored legislation was adopted piece meal to sanction many of the 
new commercial developments as they ©.ccurred. 

The construction and application of the UCC to make uniform 
the law among the various jurisdictions is siiailigji-ba-'provisions ’ 
found in existing Delaware law. See g 52 UBLA, 6 Del, C £ 352; 

| 57 UWRA, 6 Del. C g 557, g 7h USA, 6 Deli. C g 7?IiJ g 30 UCSA, Del. 

C g 929; § 18 UTRA, 6 Del. C § 1118, 


(3) and (I 4 .) - Variation by Agreement Subsection 3 and k establish 



froedora of contract as a irinciole o:T t 'C "JOC by s 'cci.qi.ng 

that provisions of the TJCJ nay be varied by 

' . - ’ 1 

agreement except if otherwise provided and except for the 
prescribed obligations of "good faith, diligence, reasonable¬ 
ness and care." However, the parties are permitted to establish 
reasonable standards by which performance of these obligations 
are to be measured. This is generally consistent with existing 
Delaware law. Analagous provisions allowing negation or variance 
of an implied obligation by express agreement, course of dealing 
or custom are found in the Uniform Sales Act. 6 Del. C g 771; 

See also Restatement of Contracts, ^ Sib - legal Bargains For 
Exemption From Liability For Negligence, § 575 - Illegal Bargains 
For Exemption From Liability For Wilful Or Negligent Misconduct . 
Included among the UCC provisions which cannot be modified by 
agreement are the limitations of the parties' power to choose 
applicable law (g 1195(2)); option to accelerate at vri.ll (g 1208) 
statute of frauds (g 2201); unconscionable contract or clause 
(§ 2302); liquidation or limitation of damages (g 2718); con¬ 
tractual modification or limitation of remedy (g 2719); transfer 
and assignment of letter of credit (g 5116); assignment of 
accounts receivable or contract right (g 93lP(li)); certain 
rights given to debtors in default under security agreements 
(g 9501 ( 3 )). For further discussion of these individual sections 
see specific Delaware Study Comments thereto. 

The requirement of "good faith" has generally been recog¬ 
nized. See for example. Restatement of Contracts, g 265 - 
Promises Conditional On Promisor's Satisfaction - good faith 
standard applied. The UCC follows §3 (b) of the Uniform 
Warehouse Receipts and Uniform Bills of Lading Acts in barring 
contractual relief from exercise of reasonable care. See 6 Del, 

C g 503; 6 Del. C g 303. 







gingulg-r_ 3 ; nd Plural, Gender, l Del, C § .30)j is in 
accord with UCC 1102(5) hut does not mention the neuter 
gender. The UCC broadens the scope of the masculine gender 
to include the neuter as well as the feminine and states that 
use of the neuter gender may refer to any gender depending on 
the context in which it is used, 

§ 1103 • Supplementary General Principles of Law Applicable 

Unless displaced by the particular provisions of this Title, the principles 
of law and equity, including the lav/ merchant and the law relative to capacity 
to contract, principal and agent, estoppel, fraud, misrepresentation, duress, 
coercion, mistake, bankruptcy, or ot^er validating or invalidating cause shall 
supplement its provisions. 

DELAWARE STUDY COMMENT 

Supplementary General Principles of Law Applicable 
This provision is found in most of Delaware’s uniform 
commercial law statutes. See, for exanple, § 196 NIL, 6 Del. 

0 @ 296 > & 5 1 UBLA, 6 Del. C i 351j § 56 UffRA, 6 Del. C s 556j 
i 73 USA, 6 Del. C § 7735 § 28 UCSA, 6 Del. C g 928, § 16 USTA, 

8 Del. C 8 196 . The UCC adds the lav; relating to capacity to, 
contract (See § 2 USA, 6 Del. C § 702), estoppel and validating 
as well as invalidating cause to the list of specifically 
enumerated principles of law and equity to be used in aipple- 
menting the UCC. The UCC comments expressly state that this 
list is merely illustrative rather than exhaustive. 

§ 110 ^» Construction Against Implicit Repeal 

This Title being a general act intended as a unified coverage of its sub¬ 
ject matter, no part of it shall be deemed to be impliedly repealed by subsequent 
legislation if such construction can reasonably be avoided. 



.' .luv. u oruDr CQj j_ A a T 

Existing Delaware case law holding that repeal of a 
statute occurs only where a later statute expressly so pro¬ 
vides or where an irreconcilable inconsistency occurs between 
an earlier and a later statute is in accord with the rule of 
construction set forth in this Section against implied repeal 
of any part of the UGC's unified coverage of the co'mmercial 
law field. Sec, for example DuPont v, DuPont , 87 A. 2d 39.4 (1952)j 
Hudson v, Hudson Corp ., 80 A.2d 180 (l95l). 

To eliminate possible conflict with earlier statutes the 
UCC expressly provides in Chapter 10 (Effective Date and Re¬ 
pealer) for repeal of a number of the present commercial law 
statutes and also contains a general repealer bf all inconsis¬ 
tent acts or parts thereof. Similar provisions are found in 
1 Del. C § 103 to § 107 providing for express repeal of all 
prior codes and statutes of the State of Delaware in favor of 
the 1953 codification. 

§ 1105. Territorial Application of the Title; Parties' Power to Choose 
Applicable Law 

(1) Except as provided hereafter in this section, when a transaction 
bears a reasonable relation to this state and also to another state or nation 
the parties may agree that the law either of this state or of such other state 
or nation shall govern their rights and duties. Failing such agreement this 
Title applies to transactions bearing an appropriate relation to this state. 

(2) Y/hcre one of the foilov/ing provisions of this Title specifies the 
applicable law, that provision governs and a contrary agreement is effective 
only to the extent permitted by the law (including the conflict of law rules) 
so specified: 

Rights of creditors against sold goods. Section 2402. 

Applicability of the Chapter on Bank Deposits and Collections. ) .}m m>„ 



Bulk transfers subject to the Chapter on Bulk Transfers, Section 6102, 
Applicability of the Chapter on Investment securities. Section 8106. 
Policy and scope of the Chapter on Secured Transactions, Section 9102 
and 9103, 

DELAWARE STUDY COMMENT 

(l) Choice of Applicable Law, Failure To Exercise Choice . 

The UCC permits the parties to agree that their rights and 
duties are to be governed by the law of any state having a 
reasonable relation to the transaction. This is in accord 
with the decisions of the United States Supreme Court and 
Delaware Courts, In Seeman v, Phila, Warehouse Co . 27b U.S. 
h03 (1927) 3 the parties were permitted to stipulate which 
state law ap lied byt the United States Supreme Court noted 
that the state chosen cannot be one "which has no normal 
relation to the transaction and to whose laws ( the parties 
would not otherwise be subject, "27l| U.S. i|,08. In Wjlmington 
Trust Co, v, MJilmington Trust Co ., 26 Del. Ch. 397, 2k A,2d 
309 (19U2), the Delaware court decided that a settlor could 
choose the state law to which the trust was subject "if 
the selected jurisdiction has a material connection with 
the transaction." 2k A,2d 313. In construing Delaware law, 
the Federal courts have ruled that contracting parties can 
elect to make the law of a jurisdiction applicable if such 
law is not "violative of either the public policy or 
statute of the forum or adopted for the purpose of evading 
an otherwise applicable law." The jurisdiction whose law 
is adopted must also have "a real connection with one or more 
of the various elements of the contract and parties may not 
arbitrarily select the law of some jurisdiction which has 
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no relation to the matter in controversy. 11 Whitman Co. v. 

Universal Oil Products , 125 F. Supp. 137, at lit7 (D. Del. 1951+). 

Tihere the parties have not agreed on a choice of 
applicable law Delaware cases presently look to the place 
where the contract is consummated to determine its con¬ 
struction and va,lidity. See Wilmington Trust Co. v. 

Pennsylvania Co., 172 A.2d 63 ( 1961)5 Harris v. N.Y. Life 
jhsurance Co. , 27 Del. Ch. 170 , 33 A.2d 1$k (l9h3). The 
provision in this subsection specifying that in the absence 
of agreement by the parties as to choice of applicable law 
the UCC applies to transactions bearing an "appropriate rela— 

.tion" to the enacting state, alters this result and would 
permit the courts to apply the UCC to transactions not 
subject to Delaware law under the existing conflicts rule. 

(2) Mandatory Application of Conflicts Rules . The UCC 
requires application of the conflict of laws rules set forth 
in the five enumerated areas. In most of these areas a 
fixed applicable law is required to protect third parties 
affected by the transactions. 

§ 1106. Remedies to be Liberally Administered 

(1) The remedies provided by this Title shall be liberally administered 
to the end that the aggrieved party may be put in as good a position as if 
the other party had. fully performed but neither consequential or special nor 
penal damages may be had except as specifically provided in this Title or by 
other rule of law. 

(2) jUiy right or obligation declared by this Title is enforceable by action 
unless the provision declaring it specifies a different and limited effect. 

DELAWARE STUDY COMMENT 

(l) The requirement that consequential, special or 

- 8 - 



penal damages be allowed only if expressly provided for by 
the UCC or other rule of law is in accord in principle with 
established law. See White v. Metropolitan Merchandise 
Mart, Inc . U8 Del. 526, 107 A.2d 892 (l951+); Restatement 
of Contracts § 329 to @ 3U6j Corbin on Contracts § 1077. 

The requirement that remedies be liberally administered 
although not expressly found in present uniform commercial 
statutes is included by the draftsmen so as to avoid unduly 
narrow or technical interpretation. 

(2) This subsection is substantially the same as 
Section 72 of the USA. 6 Del. C § 772. 

DEFINITIONAL CROSS REFERENCES: 

"Action", Section 1201. 

"Aggrieved party". Section 1201. 

"Party". Section 1201. 

"Remedy", Section 1201, 

"Rights". Section 1201. 

§ 1107. Waiver or Renunciation of Claim or Right loiter Breach 

Any claim or right arising out of an alleged breach can be discharged 
in whole or in part without consideration by a written waiver or renunciation 
signed and delivered by the aggrieved party. 


DELAWARE STUDY COMMENT 

This section abolishes the requirement that consideration 
be given for a release. It validates a waiver or renunciation 
of a claim or right arising out of an alleged breach which 
is signed and delivered by the aggrieved party. However, the 
UCC draftsmen have expressly noted in their comments that 
this section must be read in conjunction with § 1203 of the 

UCC imposing an obligation of good faith. The practical 
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effect of this section will be to give full recognition to 
the reasonable commercial expectations of persons who execute 
and deliver such a waiver or renunciation free of any undue 
disadvantage, duress, or fraud, 

§ 1+02 of the Restatement of Contracts requires either 
a seal or sufficient consideration to bind a release. See 
also Mead v, Collins Realty Go ., 6 Terry £08, 75 A,2d 705 (l950)j 
Hob Tea Roogi v, Miller, 33 Del, Ch. 38, 89 A.2d 85l (1952), 

Section 1 of the Uniform Written Obligations Act (adopted only 
by Pennsylvania) makes any signed statement evidencing an 
intent to be bound (including a release) binding, despite the 
lack of consideration. 

The consideration requirement is removed in existing 
Delaware law with regards to a discharge of a negotiable 
instrument intentionally cancelled by the holder. § 119 (3) 

NIL, 6 Del, C 219 (3)s See also 6 Del. C §§ 220(2) and 222 
(§§ 120 (2) and 122 NIL). 

For further discussion of the UCC curtailment of the 
consideration requirement see comments infra , to g 2209* 
Modification, Recission and Waiver. 

DEFINTIONAL CROSS REFERENCES: 

"Aggrieved party". Section 3201. 

"Rights". Section 3201. 

"Signed". Section 3201. 

"Written". Section 120£. 

g 1108, Severability . 

If any provision or clause of this Title or application thereof to any 
person or circumstances is held invalid, such invalidity shall not affect 
other provisions or applications of the Title which can be given effect without 
the invalid provision or application and to this end the provisions of this 
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Title are declared to be severable 


DELiJLRE STUDY COMMENT 

This section states a well recognized canon of statutory 
construction which is in accord with 1 Del. C g 308 and 
recommended by the National Conference of Commissioners 
on the Uniform State Laws for inclusion in all acts of extensive 
scope, 

DEFINITIONAL CROSS REFERENCES: 

"Person". Section 1201. 

1109. Section Captions . 

Section captions are parts cf this Title. 

DELAWARE STUDY COMMENT 

The UCC clearly includes captions as part of its content, 

1 Del. C § 306 states that "descriptive headings or catchlines" 
preceding sections of the Code "do not co nstitute part cf the 
law." However , 1 Del. C § 301 provides that all the rules 
set forth in chapter 3 of title 1 (including § 306 ) are 
subordinate to the "manifest intent of the Legislature . . , 

This UCC section therefore is, in this latter sense consistent 
with the Delaware Code. In the interest of achieving the 
benefits of maximum uniformity with other enacting juris¬ 
dictions the section captions should remain a part of the Title, 
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CHAPTER 1. GENERAL PROVISIONS 


SUBCHAPTER II. GENERAL DEFINITIONS AND PRINCIPLES 
OF INTERPRETATION 

§ 1201, General Definitions 

Subject to additional definitions contained in the subsequent Chapters of 
this Title which are applicable to specific Chapters or Subchapters thereof, and 
unless the context otherwise requires, in this Title: 

(1) "Action" in the sense of a judical proceeding includes recoupment, counter¬ 
claim, set-off, suit in equity and any other proceedings in which rights are 
determined. 

(2) "Aggrieved party" means a party entitled to resort to a remedy, 

(3) "Agreement" means the bargain of the parties in fact as found in their 
language or by implication from other circumstances including course of dealing 

or usage of trade or course of performance as provided in this Title (Section 1205 
and 2208), 'Whether an agreement has. legal consequences is determined by the pro¬ 
visions cf this Title, if applicable; otherwise by the law of contracts (Section 
1103). (Compare "Contract".) 

(U) "Bank" means any person engaged in the business of banking. 

(5) "Bearer" means the person in possession of an instrument, document of 
title, or security payable to bearer or indorsed in blank. 

(6) "Bill of lading" means a document evidencing the receipt of goods for 
shipment issued by a person engaged in the business of transporting or forwarding 
goods, and includes an airbill, "Airbill" means a document serving for air trans¬ 
portation as a bill of lading does for marine or rail transportation, and includes 
an air consignment note or air waybill, 

(7) "Branch" includes a separately incorporated foreign branch of a bank, 

(8) "Burden of establishing" a fact means the burden of persuading the triers 
of fact that the existence of the fact is more probable than its non-existence, 

(9) "Buyer in ordinary course of business" means a person who An good faith 
and without knowledge that the sale to him is in violation of the ownership rights 
or security interest of a third party in the goods buys in ordinary course from a 



person in the business of selling goods of that kind but does not include a 
pawnbroker. "Buying" may be for cash or by exchange of other property or on se¬ 
cured or unsecured credit and includes receiving goods or documents of title under 
a p~ G existing contract for sale but does not include a transfer in bulk or as 
security for or in total or partial satisfaction of a money debt, 

(10) "Conspicuous"; A term or clause is conspicuous when it is s© written 
that a reasonable person against whom it is to operate ought to have noticed it. 

A printed heading in capitals (as: N0NANEG0TLJ3LE BILL OF LADING) is conspicuous. 
Language in the body of a form is "conspicuous" if it is in larger or other con¬ 
trasting type or color. But in a telegram any stated term is "conspicuous". 

"Whether a term or clause is "conspicuous" or not is for decision by the court. 

(11) "Contract" means the total legal obligation which results from the parties’ 
agreement as affected bjr this Title and any other applicable rules of law. (Sompare 
"Agreement".) 

(12) "Creditor" includes a general creditor, a secured creditor, a lien creditor 
and any represenatative of creditors, including an assignee for the benefit of 
creditors, a trustee in bankruptcy, a receiver in equity and an executor or admin¬ 
istrator of an insolvent debtor’s or assignor's estate, 

(13) "Defendant" includes a person in the position of defendant in a cross¬ 
action or counterclaim. 

(Ill) "Delivery" with respect to instruments, documents of title, chattel paper 
or securities means voluntary transfer of possession. 

(15) "Document of title" includes bill of lading, dock warrant, deck receipt, 
warehouse receipt or order for the delivery of goods, and also any other document 
which in the regular course of business or financing is treated as adequately 
evidencing that the person in possession of it is entitled to receive, hold and 
dispose of the document and the goods it covers. To be a document of title a 
document must purport to be issued by or addressed to a bailee and purport to cover 
goods in the bailee's possession which are either identified or are fungible portions 


of an identified mss 



(17) "Fungible 11 with respect to goods or securities means goods or securities 
of which any unit is, by nature or usage of trade, the equivalent of any other 
like unit. Goods which are not fungible shall be deemed fungible for the purposes 
of this Title to the extent that under a particular agreement or document unlike 
units are treated as equivalents. 

(18) "Genuine" means free of forgery or counterfeiting. 

(19) "Good faith" means honesty in fact in the conduct or transaction con¬ 
cerned, 

(20) "Holder" means a person who is in possession of a document of title or an 
instrument or an investment security drawn, issued or indorsed to him or to his 
order or to bearer or in blank. 

(21) To "honor" is to pay or to accept and pay, or where a ci’edit so engages 
to purchase or discount a draft complying with the terms of the credit. 

(22) "Insolvency proceedings" includes any assignment for the benefit of 
creditors or other proceedings intended to liquidate or rehabilitate the estate of 
the person involved. 

(23) A person is "insolvent" who either has ceased to pay his debts in the 
ordinary course of business or cannot pay his debts as they become due or is insol¬ 
vent within the meaning of the federal bankruptcy law, 

(2U) "Money" means a medium of exchange authorized or adopted by a domestic or 
foreign government as a part of its currency. 

(25) A person has "notice" of a fact when 

(a) he has actual knowledge of it; or 

(b) he has received a notice or notification of it; or 

(c) from all the frets and circumstances known to him at the time in 
question he has reason to know it exists. 

A person "knows 11 or his "knowledge" of a fact when he has actual knowledge of it. 
"Discover" or "learn" or a word or phrase of similar import refers to knowledge 
rather than to reason to know. The time and dircumstances under which a notice or 
notification may cease to be effective are not determined by this Title, 



(26) A person "notifies" or gives" a notice or notification to another by- 
taking such steps as may be reasonably required, to inform the other in ordinary 
course whether or not such other actually comes to know of it. A person "receives" 
a notice or notification when 

(a) it comes to his attention] or 

(b) it is duly delivered at the place of business through which the con¬ 
tract was ma.de or at any other place held out by him as the place for 
receipt of such communications. 

(27) Notice, knowledge or a notice or notification received by an organization 
is effective for a particular transaction from the time when it is brought to the 
attention of the individual conducting that transaction, and in any event from the 
time when it would have been brought to his attention if the organization had exer¬ 
cised dud diligence. An organization exercises due diligence if it maintains rea¬ 
sonable routines for communicating significant information to the person conducting 
the transaction and there is reasonable compliance with the routines. Due diligence 
does not require an individual acting for the organization to communicate informa¬ 
tion unless such communication is part of his regular duties or unless he has reason 
to know of the transaction and that the transaction would be materially affected by 
the information. 

(20) "Organization" includes a corporation, government or governmental subdivi¬ 
sion or agency, business trust, estate, trust, partnership or association, two or 
more persons having a joint or common interest, or ay other legal or commercial 
entity, 

(29) "Party", as distinct from "third party", means a person who has engaged 
in a transaction Gr made an agreement within this Title. 

(30) "person" includes an.individual jer ~an organization (See Section 1102). 

(31) "Presumption" or "presumed" means that the trier of fact must find the 
existence of the fact presumed unless and until evidence is introduced which would 
support a finding of its non-existence. 

(32) "Purchase" includes taking by sale, discount, negotiation, mortgage, 
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pledge, lien, issue or re-issue,, gift or any other voluntary transaction creating 
an interest in property, 

(33) "Purchaser" means a person who takes by purchase. 

(3U) "Remedy" means any remedial right to which an aggrieved party is entitled 
with or without resort to a tribunal. 

(35) "Representative" includes an agent, an officer of a corporation or associa¬ 
tion and a trustee, executor or administrator of an estate, or any other person 
empowered to act for another. 

(36) "Rights" includes remedies. 

(37) '^Security interest" means an interest in personal property or fixtures 
which secures payment or performance of an obligation. The retention or reservation 
of title by a seller of goods notwithstanding shipment or delivery to the buyer 
.(Section 2i|0l) is limited in effect to a reservation of a "security interest". The 
term also includes any interest of a buyer of accounts, chattel paper, or contract 
rights which is subject to Chaper 9. The special property interest of a buyer of 
goods on identification of such goods to a contract for sale under Section 2lT01 is 
not a "security interest", but a buyer may also acquire a "security interest" by 
complying with Chapter 9. Unless a lease or consignment is intended as security, 
reservation of title thereunder is not a "security interest" but a consignment is 

in any event subject to the provisions on consignment sales (Section 2326), Whether 
a lease is intended as security is to be determined by the facts of each case; howevc 
(a) the inclusion of an option to purchase does not of itself make the lease one 
intended for security and (b) an agreement that upon compliance with the terms of 
the lease the lessee shall become or leas the option to become the owner of the 
property for no additional consideration or for a nominal consideration does make 
the lease one intended for security. 

( 38 ) "Send" in connection with any writing or nob ice means to deposit in the 
ma.il or deliver for transmission by any other usual means of communication with 
postage or cost of transmission provided for and properly addressed and in the case 
of an instrument to an address specified thereon or otherwise agreed, or if there 
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be none to any address reasonable under the circumstances. The receipt of any 
•writing or notice within the time at which it would have arrived if properly sent 
has the effect of a proper sending. 

(39) "Signed" includes any symbol executed or adopted by a party with present 
intention to authenticate a writing. 

(I 4 . 0 ) "Surety" includes guarantor. 

(l;l) "Telegram" includes a message transmitted by radio., teletype, cable, any 
mechanical method of transmission, or thelike. 

(Ij.2) "Term" means that portion of an agreement which relates to a particular 

matter, 

(U3) "Unauthorized" signature or indorsement means one ma.de without actual, 
implied or apparent authority and includes a forgery. 

(hh) "Value". Except as otherwise provided with resepet to negotiable instru¬ 
ments and bank collections (Sections 3303* 1^208 and 1^209) a person gives "value" 
for rights if he acquires them 

(a) in return for a binding commitment to extend credit or for the exten¬ 
sion of immediately available credit whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficu¬ 
lties in collection] or 

(b) as security for or in total or partial satisfaction of a pre-existing 
claimj or 

(c) by accepting delivery pursuant to a pre-existing contract for purchase 
or 

(d) generally, in return for any consideration sufficient to aipport a 
simple contract. 

(il5) "Warehouse receipt" means a receipt issued by a person engaged in the 
business of storing goods for hire. 

(I 4 . 6 ) "Written" or "writing" includes printing, typey/riting or ary other in¬ 
tentional reduction to tangible form. 
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DELAWARE STUDY COMMENT 


These definitions are discussed in the Delaware 
Study Comments in connection with the sections and 
subsections to which they relate. 

§ 1202. Prime Facie Evidence by Third Party Documents 

A document in due form purporting to be a bill of lading, policy 
or certificate of insurance, official weigher’s or inspector’s certificate 
consular invoice, or any other document authorized or required by the 
contract to be issued by a third party shall be prima facie evidence of 
its own authenticity and genuineness and of the facts stated in the 
document by the third party. 

DELAWARE STUDY COMMENT 

Delaware law presently provides that business records 
are competent evidence if (a) they are made in the regular 
course of businessj (b) the custodian thereof or other 
qualified witness testifies to their identity and (c) 
the court deems the sources of information, method and time 
of preparation justify their admission. 10 Del. C § 4310. 

The UCC section is confined to "any document authorized 
or required by the contract to be issued by a third 
party" and in this sense is more limited in its application 
than 10 Del. C. § 4310. It modifies Delaware law by 
allowing the introduction of such third party documents 
without the verification presently required by 10 Del. C 
s 4310. The UCC draftsmen expressly note in their comments 
that this section goes no further than establishing the 
documents in question as prime facie evidence and that the 
ultimate determination of the facts continues to be left 
to the court where their accuracy or authenticity is 
questioned. 


-18- 



DEFINITIONAL CROSS REFERENCESi 
"Bill of lading". Section 1201. 

"Contract". Section 1201. 

"Genuine". Section 1201. 

§ 1203. Obligation of Good Faith . 

Every contract or duty within this title imposes an obligation of 
good faith in its performance or enforcement. 

DELAWARE STUDY COMMENT 

This section is in accord with Delaware cases which 

have stated that good faith "by express terms or by 

implication is written into every contract". Blish v. 

Tho mpson Automatic Arm s Corp., 30 Del. Ch 538, 64 A.2d 581, 

597 (1948), The UCC*s general obligation of good faith 

requires hcnesty in fact. See s 1201 (19). Comparable 

s 

provisions are found in earlier uniform acts enacted by 
Delaware. See § 76(b) USA, 6 Del. C | 776(b); § 58 UWRA, 

6 Del. C 558(b); g 53(b) UBLA, 6 Del. C § 353(b); 
s 20(b) USTA, 8 Del. C § 200(b). 

Although the obligation of good faith is applicable 
throughout the UCC, particular applications of this 
general obligation are specifically noted in various 
sections of the UCC such as the option to accelerate at 
will(g 1208), the .right to cure a defective delivery of 
goods (g 2508), the duty of a merchant buyer who has 
rejected goods to effect salvage operations (g 2603), 
substituted performance (g 2614), and failure of pre¬ 
supposed conditions (g 2615). 

The UCC draftsmen note in their comment to this 
section that the standard of good faith applied to a 

merchant who is a party to a sales contract requires not 
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only honesty in fact (g 1201 (19)), but also observance by 
the merchant of reasonable commercial standards of fair 
dealing in the trade, (g 2103 (1) (b)), 

DEFINITIONAL CROSS REFERENCES: 

"Contract". Section 1201. 

"Good faith". Section 1201; 2103. 

g 1204, T ime; Reasonable Time; "Seasonably ". 

(1) Whenever this title requires any action to be taken within a reasonable 
time, any time which is net manifestly unreasonable nay be fixed by agreement. 

(2) What is a reasonable tine for taking any action depends on the 
nature, purpose and circunstances of such action. 

(3) An action is taken "seasonably" when it is taken at cr within the 
tine agreed or if no tine is agreed at or within a reasonable tine. 

DELAWARE STUDY COMMENT 

This section specifically recognizes the right of the 
parties to nake their own terns in the contract regarding 
tine linits within which stated actions must be taken. 

Only when the tine is "manifestly" unreasonable is this 

right denied. (See s 1103(3) infra.) 

s —- 

"Reasonable Tine" is a phrase wrhich is found in a 
number of places in the Uniform Acts enacted by Delaware 
and also in the UCC. Discussion thereof in this study 
is found in the comments to the various UCC sections in 
which the tern is used. 

The concept of taking action "seasonably" is not new. 
However the term as such does not appear in the commercial 
statutes of Delaware. 
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DEFINITIONAL CROSS REFERENCE: 


"Agreement". Section 1201. 

1 Course of Dealing and Usage of Trade . 

(1) A course of dealing is a sequence of previous conduct between the parties 
to a particular transaction which is fairly to be regarded as establishing a 
common basis of understanding for interpreting their expressions and other conduct 

(2) A usage of trade is any practice or method of deeding having such 
regularity cf observance in a place, vocation or trade as to justify an expecta¬ 
tion that it will be observed with respect to the transaction in question. The 
existence and scope cf such a usage are to be proved as facts. If it is establish 
ed that such a usage is embodied in a written trade code or similar writing the 
interpretation cf the writing is for the court. 

(3) A course cf dealing between parties and any usage cf trade in the 
vocation or trade in which they are engaged or of which they are or should be 
aware give particular meaning to and supplement or qualify terms of an agreement. 

(4) The express terms of an agreement and an applicable course of dealing 
or usage of trade shall be construed whereever reasonable as consistent with 
each other; but when such construction is unreasonable express terms control 
both course of dealing and usage of trade and course of dealing controls usage 
of trade. 

(5) An applicable usage of trade in the place where any part cf per¬ 
formance is to occur shall be used in interpreting the agreement as to that 
part of the performance. 

(6) Evidence of a relevant usage of trade offered by one party is not 
admissible unless and until he has given the other party such notice as the 
court finds sufficient to prevent unfair surprise to the latter. 

DELAWARE STUDY COMMENT 

(1), (2) and (3) - Course cf Dealing, Usage of Trade - 

Meaning of the Agreement . Use of course of dealing and 

usage of trade to help determine or supplement the terms 
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of an agreement is continuer by this section. See § 71 

USA, 6 Del. C s 771 (variation or negation by course cf 
s 

dealing or custor of implied obligations); s 3 USA, 6 Del. 

s 

G § 703 (contract nay be inferred fron "conduct of the 
parties"); g 9 (1) USA, 6 Del. C s 709 (a) (price nay be 
determined by course of dealing); g 15 (5) USA, 6 Del. C 
g 715 (5) (warranty nay be annexed by usage of trade); 

§ 18(2) USA, 6 Del. C g 718(b) (intent of parties regarding 
tine for passage of title in goods ascertained fron con¬ 
duct of the parties and usage of trade). 

The UCC requirement that a usage of trade have such 
"regularity of observance" as to justify an expectation 
that it will be observed is likely to give legal effect to 
recently developed usages nore readily than the existing 
Delaware law would pernit. Present Delaware law requires 
long general adherence to a practice for it to qualify as 
a custom, or usage of the trade. (See Fisher v, News - 
Journal Co ., 26 Del. Ch 47, 21 A.2d 685 (1941). Connenting 
on this section, the UCC draftsmen state that "the ancient 
English tests for ’custom* are abandoned in this connection. 
Therefore, it is not required that a usage of trade be 
’ancient or immemorial* ’universal* or the like." It 
should also be noted that Subsection 2 expressly permits 
courts to recognize usage agreed upon by merchants in 
trade codes. 

(4) - Consistent Constructi on Favo red - Co urse of 

Performance, s 2208 . Express agreements and course of 
dealing and usage of trade are to be interpreted as 
consistent with each other wherever such interpretation 
would be reasonable. Where such construction is unreasonable 
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express terns control course of dealing and course of deal¬ 
ing controls usage of trade. This is in accord with 
Delaware cases which place reliance on the express 
agreement where it conflicts with usage of trade, 
Colv ocoresses v, ¥. S. Wassernan Co, , 39 Del, 71, 196 
Atl. 181 (1938). 

UCC Section 2208, which is applicable specifically to 
contracts for sale of goods, also calls for consistent 
interpretation between express terns, course of performance, 
course of dealing and usage of trade wherever such inter¬ 
pretation would be reasonable. Where such construction is 
unreasonable express terns control course of perfornanee, 
and course of perfornanee controls both course of dealing 
and usage of trade. The tern ’’course of dealing” refers 
to activity prior to an agreement. The tem "course of 
perfornanee" refers to activit}' after an agreement, 

(5) - Pla ce of Performance. This subsection codifies 
the reasonable expectation of the parties that a usage of 
trade applicable where performance is to occur shall be 
relevant in interpreting the portion of the agreement 
which pertains to said perfornanee, 

(6) - Admissibility . As a prerequsite to introduction 
of evidence bearing on the existence of a usage of trade, 
Subsection 6 requires a person who intends to establish 
the usage to give the opposing party due notice of said 
intention. The UCC draftsmen state that this provision is 
intended to avoid abuse of the section's liberal recogni¬ 
tion of the needs of commerce, in regard to usage of trade. 
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The Delaware legislature has specifically enabled the 

various Delaware courts to adopt and pronulgate general 

rules relating to practice and procedure. The relevant 

enabling Acts are contained in 10 Del. C 161 (Supreme 

Court)} 10 Del. C. 561 (Superior Court)} 10 Del, C, 

361 (Court of Chancery)} and 10 Del. C 751 (Orphans* 

rules 

Court). Courts promulgating evidentiary/pursuant to 

these enabling Acts have expressly recognized the right of 

the legislature to itself enact evidentiary rules. 

Rule 43 of the Superior Court for Civil Actions, Rules Volume 

Del. C Rule 43 (Superior Court - Civil), states that "all 

evidence shall be admitted/diich is admissible under statute 

or under the rules of evidence applied in the courts of 

(emphasis supplied) 

the State of Delaware."/ Similar provisions control the 
form and admissibility of evidence in the Court of 
Chancery, Rules Volume, Del, C Rule 43 (Chancery Court 
Rules), The Orphans* Court, Supplement to Rules Volume, 

Del. C Rule 43 (Orphans’ Court Rules), and the Common Pleas 
Court for Castle County, Supplement to Rules Volume, Del. C 
Rule 43 (Common Pleas Rules - Civil). Section 1205(6) 
of the UCC therefore can be validly enacted by the 
Delaware Legislature. 

The enabling acts which authorize promulgation of the 

rules of practice and procedure of various Delaware 

Courts also provide that "any inconsistency or conflict 

between any rule' promulgated under the authority of this 

section or prior law, and any of the provisions of this Code 

or other statute of this State dealing with practice or 

procedure in the Superior Court, shall be resolved in favor 

Chancery)} 

of such rule of court." 10 Del. C 361 (d) (Court of/ 
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10 Del. C 561(d) 

/(Superior Court). Of necessity since the power to 

enact such rules is initially given by the legislature to the 

courts the ultimate power an any disputed question in 
• than 

this area, other /smatters' involvingduaprocess or other 
constitutional limitations of legislative power lies with 
the legislature. 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1201. "Contract". Section 1201. 
"Party". Section 1201. "Term". Section 1201. 

g 1206. Statute of Frauds for Kinds of Personal Property Not Otherwise Covered 

(1) Except in the cases described in subsection (2) of this section a 
contract for the sale of personal property is not enforceable by way of action 
or defense beyond five thousand dollars in amount or value of remedy unless 
there is some writing which indicates that a contract for sale has been made 
between the parties at a defined or stated price, reasonably identifies the 
subject matter, and is signed by the party against whom enforcement is sought 
or by his authorized agent, 

(2) Subsection (1) of this section does not apply to contracts for the sale 
of goods (Section 2201) nor of securities (Section 8319) nor to security agree¬ 
ments (Section 9203). 

DELAWARE STUDY COMMENT 

Unlike the USA statute of frauds (g 4, 6 Del. C 

704__ which was applicable to "any goods or choses in 

action", the UCC sale of goods statute of frauds (infra 

g 2201) is not applicable to choses in action. Under the 

UCC choses in action are covered primarily by special statute 

of frauds provisions for investment securities ( infra . 

§ 8319) and secured transactions, (infra. S 9203 (1) 

—- s 

(b)J. 
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Section 1206 is a reserve type of statute of frauds 


provision intended to apply to any sole of personal 
property for more than $5000 in value or amount which is not 
covered by the above mentioned UCC statute of frauds 
provisions. It will therefore relate primarily to sales 
of intangibles such as the assignment of claims and 
royalty rights. It changes existing Delaware law which 
permits assignment of a claim by parol agreement, Garford 
Motor Truck Co. v. Buckson, 34 Del, 103, 143 A. 410 
(1927). 


The Section 1206 statute of frauds provision requires a 
writing: (a) evidencing the contract of sale, (b) specifi¬ 
cally defining or stating the price, (c) reasonably defining 
the subject matter, and (d) signed by the party against 
whom enforcement is sought or by his authorized agent. No 
substitute for this writing requirement is permitted by 
this section. 


DEFINITIONAL CROSS REFERENCES: 

"Action" Section 1201. "Party". Section 1201. 

"Agreement". Section 1201. "Sale". Section 2106. 

"Contract". Section 1201. "Signed". Section 1201. 

"Contract for sale". Section 2106. "Writing". Section 120J 
"Goods". Section 2105. 

| 1207; Performance or Acceptance Under Reservation of Rights, 

A party who with explicit reservation of rights performs or promises per¬ 
formance or assents to performance in a manner demanded or offered by the other part, 
does not thereby prejudice the rights reserved. Such words as "without prejudice", 
"under protest" or the like are sufficient. 


DELAWARE STUDY COMMENT 

This section permits a party who explicitly reserves 
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his rights in a UCC transaction to accept any portion of 
the performance due him or to render partial or complete 
performance without jeopordizing any of his remaining 
rights in the transaction. It thereby facilitates 
continuation of commercial relations even when some 
aspect of a transaction is disputed and pending resolution. 
In particular it makes possible avoidance of the sometimes 
harsh effect of cases holding that a debt is discharged 
in its entirety by acceptance of part payment which the 
debtor tenders as full payment of an unliquidated claim. 

See Ashland Coal & Coke Co, v. Old Ben Coal Corp, 187 
Atl. 596 C1934). 

This provision is analagous to Section 49 of the 
Uniform Sales Act (6 Del, C 749) which states that unless 
otherwise agreed, buyer’s acceptance of goods shall not 
bar any suit by him for damages or other legal remedy so 
long as the buyer gives notice of the claimed breach within 
a reasonable time. 

DEFINITIONAL CROSS REFERENCES: 

"Party”. Section 1201, 

"Rights". Section 1201, 

| 1208. Option to Accelerate at Will . 

A term providing that one party or his successor in interest nay accelerate 
payment or performance or require collateral or additional collateral "at will" 
or "when he deems himself insecure" or in words of similar import shall be construed 
to mean that he shall have power to do so only if he in good faith believes that 
the prospect of payment or performance is impaired.- The burden of establishing 
lack of good faith is on the party against whom the power has been exercised. 
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DELAWARE STUDY COMMENT 


Even though the terms of an agreement apparently 
grant a party the right to capriciously accelerate payment 
or other performance, this section permits acceleration 
only where said party in good faith believes that the 
prospect of payment or performance is impaired. This 
is a special application of the good faith requirement 
of § 1203. The policy underlying this section is analogous 
to the provision in the Delaware Retail Installment Sales 
Act specifying that no contract or obligation shall contain 
any provision by which, in the absence of the buyer*s 
default, the holder may arbitrarily and without reasonable 
cause accelerate the maturity of any part or all of the 
amount owing thereunder. 6 Del. C 4311. yThe UCC provision 
could possibly be extended to also require a good faith 
belief that the prospect of payment or performance is 
impaired where default occurs and the contract contains an 
acceleration for cause provision, rather than an arbitrary 
acceleration clause. However narrowly or broadly this 
section may be interpreted, a safeguard against its abuse 
is provided by the requirement that the burden of establish¬ 
ing lack of good faith is on the party against whom the 
power has been exercised, 'J 

DEFINITIONAL CROSS REFERENCES: 

’’Burden of establishing”. Section 1201, 

’’Good faith”. Section 1201. 

"Party”. Section 1201. 

"Term”,Section 1201, 

* :'o oc ci-scussed# 
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CHAPTER 2. SALES 


SUBCHAPTER 1. SHORT TITLE, GENERAL CONSTRUCTION 
AND SUBJECT MATTER 


2101. Short Title, 

This Chapter shall be known and may be cited as Uniform Commercial Code - 
Sales. 


DELAWARE CODE COMMENT 


Chapter 2 of the UCC is designed to replace the 
Uniform Sales Act (6 Del. C g 701 et seq .) which is 
specifically repealed by enactment of the UCC. (See g 
10102) . Chapter 2 is broader in scope than the Uniform 
Sales Act and covers many areas previously left to the 
general contract case law. For example it provides rules 
regarding the manner and time of formation of the sales 
contract (g 2204 (1) and 2204 (2); offer and acceptance 
(g 2204) j additional terms in acceptance or confirmation 
(§ 2207); promises, given without consideration, to keep 
offers open for a specified time (g 2205); definiteness 
of terms (g 2204 (3), 2305, 2306, 2310); modification, 
rescission, and waiver y 2209); and parol evidence (§ 2202). 
It also provides for the first time definitions of fre¬ 
quently used contract terms such as F.O.B., F.A.S., C.I.F, 
and C.F. in Sections 2319 to 2325., 

Although g 2401 sets forth rules for determining pass¬ 
age of title, the preamble and UCC draftsmen’s comments to 
said section and their comments to g 2101 greatly limit the 
applicability and importance of these title passing rules, 
g 2401 states that wherever the UCC so provides the rights 
and duties of sellers, buyers and third parties are to be 
determined by the contract and step by step performance 
taken thereunder rather than resort to the idea of when 
property or title passed or was to pass. Therefore, in 



lieu of the Uniform Sales Act approach of having risk of 
loss, actions for price or other remedies turn on passage 
of title, the UCC contains separate detailed provisions 
governing each specific problem. (For example, see 
§ 2509, Risk of Loss In Absence of Breach; s 2510, Effect 
of Breach on Risk of Loss; § 2709, Action for the Price). 

The UCC draftsmen state that the purpose of such 
specific detailed provisions "is to avoid making practical 
iseues between practical men turn upon the location of an 
intangible something, the passing of which no man con prove 
by evidence and to substitute for such abstractions proof of 
words and actions of a tangible character," This require¬ 
ment of proving objective events rather than the sub¬ 
jective intention cf the parties as a standard for establish¬ 
ing the rights and duties of the parties will tend to re¬ 
duce the number of disputes arising and facilitate prompt 
and efficient resolution by the parties and the courts, 
where necessary, of those which do arise. 

| 2102. Scope» Certain Security and Other Transactions Excluded From This Chapter. 

Unless the context otherwise requires, this Chapter applies to transactions 
in goods; it does not apply to any transaction which although in the form of an 
unconditional conttact to sell or present sale^is intended to operate only as a 
security transaction nor does this Chapter impair or repeal any statute regu¬ 
lating sales to consumers, farmers or other specified classes of buyers. 

DELAWARE STUDY COMMENT 

This section, like Section 75 of the Uniform Sales 
Act (6 Del. C. s 775), excludes from coverage of the Sales 
chapter transactions which are actually security transac¬ 
tions but which are disguised in the "form"of a sale. How¬ 
ever since the section merely excludes transactions which 
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?.re intended to opera te only as security transactions, 
actual sales transactions in which the seller also retains 
a security interest are covered by this chapter. There 
are no Delaware cases in point. However this is the in¬ 
terpretation which other jirisdictions have given § 75 
of the USA. Boggs v. Buhl 124 Pa. Super. 1, 187 Atl. 313 
(1936) bailment lease covered by USA; Peuser v. Marsh, 

218 N.Y. 505, 113 N.E. 494 (1916) conditional sales agree¬ 
ment covered by USA. 

The effect cf statutes regulating sales to consumers, 
farmers, or other specified classes cf buyers is also pre¬ 
served by this section. Illustrative of such Delaware 
statutes are the Retail Installment Sales Act, 6 Del. C 
§ 4301 to 4350; Sale of Second Hand Watches Act, 6 Del. C. 
| § 3701 to 3706; and Retail Sales of ^otor Fuel, 6 Del. C 
§ | 2901 to 2906. 

DEFINITIONAL CROSS REFERENCES: 

•’Contract". Section 1201. 

"Contract for sale". Section 2106. 

"Present sale". Section 2106. 

"Sale". Section 2106. 

2103. Defi ni tions and Index of D e finit ions. 

(1) In this Article unless the context otherwise requires 

(a) "Buyer" means a person who buys or contracts to buy goods. 

(b) "Good faith" in the case of a merchant means honesty in fact and 
the observance of reasonable commercial standards cf fair dealing in 
the trade. 

(c) "Receipt" of goods means taking physical possession of them. 
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(d) ’'Seller” neens a person who sells or contracts to sell goods. 
(2) Other definitions applying to this Chapter or tc specified Parts 
thereof, and the sections in which they appear are: 

"Acceptance". Section 2506. 

"Banker’s credit". Section 2325. 

"Between merchants". Section 2104. 

"Cancellation". Section 2106 (4). 

"Commercial unit". Section 2105. 

"Confirmed credit". Section 2325. 

"Conforming to contract". Section 2106. 

"Contract for sale". Section 2106. 

"Cover". Section 2712. 

"Entrusting”. Section 2403. 

"Financing agency". Section 2104. 

"Future goods". Section 2105. 

"Goods", Section 2105. 

"Identification". Section 2501. 

"Installment contract". Section 2612, 

"Letter of Credit". Section 2325. 

"Lot". Section 2105. 

"Merchant". Section 2104. 

"Overseas". Section 2323. 

"Person in position of seller". Section 2707. 

"Present sale". Section 2106. 

"Sale". Section 2106. 

"Sale on approval." Section 2-326. 

i 

"Sale or return". Section .2326. 

"Termination". Section 2106. 
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C3) The ft 3 lowing' definitions in other Chapters apply to this Chapter. 
"Check". Section 3104. 

"Consignee", Section 7.102. 

"Consigner". Section 7 102. 

"Consumer goods". Section 9109. 

"Dishonor". Section 3-507. 

"Draft". Section 3104. 

(4) In addition Chapter 1 contains general definitions and principles of , 
construction and interpretation applicable throughout this Chapter. 

DELAWARE STUDY COMMENT 

These definitions are substantially those of Section 

76 of the Uniform Sales Act (6 Del. C s 776). They will be 

s 

considered in detail in comments to the sections in which 
they are used. 

The definitions in this section are directly applicable 
to Chapter 2. Since the definitions of Chapter 1 are 
applicable to the entire UCC, they supplement the defini¬ 
tions found in Chapter 2. In particular see g 1201. 

Section 1203 imposes an obligation of "good faith" in 
the performance of all contract duties within the UCC. 

Good faith" as defined in g 2103 imposes the additional 
requirement cf observance of reasonable commercial standards 
upon merchants, as well as the honesty in fact requirement 
of g 1201 (19) which is applicable to merchants and non¬ 
merchants. For the definition of merchant see s 2104 

s 

Receipt" is not defined in the Delaware Sales Act. 

The UCC draftsmen state that "receipt" must be distin¬ 
guished from delivery particularly in regard to the problems 
arising out of shipment of goods, whether or not the con¬ 
tracts call for making delivery by way of documents of 
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title, since the seller nay frequently fulfill his 
obligation to "deliver" even though the buyer nay never 
"receive" the goods. 

DEFINITIONAL CROSS REFERENCE: 

"Person". Section '1201. 

| 2104. Definitions: "Merc han t"; "Betw een Me rch an ts" ; Financi ng Agency". 

C1) "Merchant" Deans a person who deals in goods cf the kind or otherwise 
by his occupation holds himself out as having knowledge or skill peculiar to 
the practices or goods involved in the transaction or tc whom such knowledge 
or skill nay be attributed by his employment of an agent or broker or other 
intermediary who by his occupation holds himself out as having such knowledge 
or skill. 

(2) "Financing agency" means a bank, finance company or other person who 
in the ordinary course cf business makes advances against goods or documents 
cf title or who by arrangement with either the seller or the buyer intervenes 
in ordinary course to make or collect payment due or claimed under the contract 
for sale, as by purchasing or paying the seller^s draft or making advances 
against it cr by merely taking it for collection whether or not documents of 
title accompany the draft. "Financing agency" includes also a bank or other 
person who similarly intervenes between persons who are in the position of 
seller and buyer in respect to the goods (Section 2707). 

(3) "Between merchants" means in any transaction with respect tc which 
both parties are chargeable with the knowledge or skill of merchants. 

DELAWARE STUDY COMMENTS 

Under Chapter 2 the tern "merchant" refers to a 
professional buyer or seller to whom special rules which 
could not reasonably be applied to non-professionals are 
applicable. A person is such a merchant if (a) he deals in 
goods cf the kind involved, or (b) holds himself out as 
having knowledge cr skill peculiar to the practices or 
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goods invclvec 1 cr (c) if such knowledge or skill is 

attributable tc hie. by his employment of an intermediary 

who sc holds himself cut. There is no definition of 

merchant as such in the USA but the professional seller 

concept is used therein. For example see s 15 (2) & 

s 

(5) USA, 6 Del. C 715(2) & (5) - implied warranty 

of quality arises if goods are bought by description from 

a "seller who deals" in such goods, implied warranty nay 

be annexed by the "usage of the trade"; § 16(c) USA, 6 

Del. C 716(3) - where seller is a dealer in the kind of 

goods sold he impliedly warrants the goods to be free from 

any defect rendering them unmerchantable which would not 

be apparent on reasonable examination of the sample; 

s 71 USA, 6 Del. C 771 - implied obligations may be 
s 

varied by custom or course ofdealing between the parties. 

UCC previsions in which the term "merchant” or "Between 
merchants" is used include gg 2103(b), 2201(2), 2205, 

2209, 2314, 2326, 2509, and 2603. On "financing agency" 
see ss 2506 and 2512(1). 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1201. "Goods". Section 2105 

"Buyer". Section 2103. "Person". Section 1201. 

"Contract for sale". Section 2106. 

"Document of title". "Purchase". Section 1201. 

Section 1201. 

"Draft". Section 3104 "Seller". Section 2103. 

g '2105. Def ini t ions :_T ransferabi l ity; "Goo ds "; "Future" Goods; "Lot"; 

/ "Commer cia l Unit" . 

(1) "Goods? means all things (including specially manufactured goods) 
which are movable at the time cf iddntification to the contract fer sale other 
than the money in which the price is to be paid, investment securities (Chapter 8 
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. end things in action. "Goods" also includes the unborn young of animals 
and growing crops and other identified things attached to realty as described 
in the section on goods to be severed from realty (Section 2-107). 

(2) Goods must be both existing and identified before any interest in 
then can pass. Goods which are not both existing and identified are "future" 

goods. A purported present sale of future goods or of any interest therein 
operates as a contract to sell. 

(3) There nay be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is 
sufficiently identified to be sold although the quantity of the bulk is not 
determined. Any agreed proportion of such a bulk or any quantity thereof agreed 
upon by number, weight or other measure may to the extent of the seller^ 
interest in the bulk be sold to the buyer who then becomes an owner in common. 

(5) "Lot" means a parcel or a single article which is the subject matter of 
a separate sale or delivery, whether or not it is sufficient to perform the con - 
tract. 

(6) "Commercial unit" means such a unit of goods as by commercial usage is 
a single whole for purposes of sale and division of which materially impairs 
its character or value on the market or in use. A commercial unit nay be a 
single article (as a machine) or a set of articles (as a suite of furniture cr 
an assortment of sizes) or a quantity (as a bale, gross, or carload) or any 
other unit treated in use or in the relevant market as a single whole. 

DELAWARE STUDY COMMENT 

(1) "Goods". Most of the provisions of Chapter 2 
relate to transactions involving "goods". The definition of 
"goods" therefore substantially determines the coverage of 
this Chapter of the Code. 

The UCC in part defines "goods" as "all things which 
are movable at th e tim e of i dent ifi cation to the contract 
for sale other than" certain specified items. This 
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definition nay encompass contracts for affixing specified 
objects to real estate such as installation of identified 
fixtures. The USA counterpart of this provision defines 
"Goods" as "all chattels personal other than" certain 
specified items, s 76 USA, 6 Del. C g 776. Although there 
are no Delaware cases in point, some cases from other 
jurisdictions indicate that such contracts night net be 
subject to the USA. For example see York Heati ng & 
Vent ilation Go. v. Flan nery. 87 Pa. Super. 19 (1926) - 
installation of heating system in which sales aspect was 
"incidental"; Farr_v. Zeno , 81 Pa. Super 509 (1923) - 
USA applied to sale and installation of generator. 

Both the UCC and USA definitions of "goods" exclude 

"things in action”. Unlike the UCC, the USA expressly 

includes "things in action" as well os goods in its sale 

of goods statute of frauds provision. The UCC has a 

sale of goods statute of frauds provision and separately 

treats statute cf frauds natters pertaining to sales 

of investment securities (s 8-319), intangibles such as 

contract rights or royalties fg 2-106), and secured 

transactions (9-203 (1)). See s 4 USA, 6 Del. C s 704* 

s s’ 

ggl206, 2201, 8319 and 9203 infra. 

"Investment Securities" are expressly excluded fron 
the UCC definition of "goods". However the draftsnen s s 
connents to this section state that "it is not intended by 
this exclusion ... to prevent the application of a parti¬ 
cular section of this Chapter by analogy to securities 
(as was done with the Original Sales Act in A gar y, Orda , 
264 N.Y. 248, 190 N.E. 479, 99 A.L.R, 269 (1934) when the 
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reason of that section makes such application sensible and 
the situation involved is not covered by the Article of 
this Act dealing specifically with such securities (Chapter 
8 )." 

The USA excludes ’'money” from its definition of 
"goods”. The UCC excludes only "money in which the price 
is to be paid". It thereby covers the sale of rare or 
antique coins or the like. 

The circumstances under which transactions involving 
things to be severed from realty constitute a sale of 
"goods" under the UCC or USA are discussed in the comment 
to § 2107 infra. 

(2) Future Goods . Under UCC g 2105(2) a purported 
present sale of future goods operates as a contract to 

sell the goods. (Accord g 5 (a) & (c) USA, 6 Del. C g 705(a) 
& (c). See Rogers v. Fenimore , 41 A. 886 (1898) - agreement 
on sale of future wheat is contract to sell; Stabler v. 
Ramsay , 89 A.2d 544 (1952)- Purported sale of goods 
not owned by buyer is contract to sell). The provision 
in this subsection barring the present sale or passage of 
any interest in unidentified or as yet nonexistent goods 
is substantially similar to g 17 USA, 6 Del. C 717. Pusey 
& Jones Co. v. Dodge , 3 Penn 63, 19 Del. 63, 49 A 248 (1900V 
when goods to be sold are part of a larger quantity title 
does not pass to a purchaser until set apart for his account. 

(3) & (4) Sale of Part Interest In Existing Goods , 
Fu ngible Goods. Subsections 2105 (3) and (4) are sub¬ 
stantially similar to g 6 of the USA. 6 Del. C § 706. 

(5) & (6) "Lot”, "Commercial Unit". The definitions 
of "lot" and "commercial unit" are discussed in the comments 

to the sections in which they are used. 
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DEFINITIONAL CROSS REFERENCES; 


"Buyer". Section 2103. "Money”. Section 1201. 

"Contract". Section 1201. "Present sale". Section 2106, 

"Contract for sale". Section 2106. "Sate". Section 2106. 

"Fungible". Section 1201. "Seller". Section 2103. 

1 2106 * Definitions; "Contract"; "Agreenent"; "Contract for Sale"; "Sale"; 

"Present Sale";"Conforming" to Contract; "Termination"; "Cancellation" . 

(1) In this Chapter unless the context otherwise requires "contract" and 
"agreenent" are linited to those relating to the present or future sale of goods. 
"Contract for sale" includes both a present sale of goods and a contract to sell 
goods at a future tine. A''"sale" consists in the passing of title fron the 
seller to the buyer for a price (Section 2401), A "present sale" neans a sale 
which is accomplished by the making of the contract. 

(2) Goods or conduct including any part of a performance are "conforming" 
or conform to the contract when they are in accordance with the obligations under 
the contract. 

(3) "Termination" occurs when either party pursuant to a power created by 
agreement or law puts an end to the contract otherwise than for its breach. On 
"termination" all obligations which are still executory on both sides are dis¬ 
charged but any right based on prior breach or performance survives. 

(4) "Cancellation" occurs when either party puts an end to the contract 
for breach by the other and its effect is the sane as that of "termination" 
except that the cancelling party also retains any remedy for breach of the 
whole contract or any unperformed balance. 

DELAWARE STUDY COMMENT 

These definitions will be discussed in the comments to 
the specific sections in which they are used. The inclusion 
of a present sale of goods and a contract to sell goods at 
a future time within the definitions of "Contract for 
Sale" is consistent with the restriction of the title 
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concept in the Code, since the rights of the parties do not 
vary depending on whether the transaction is a present sale 
or a contract to sell unless the Code specifically provides, 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1201. "Party". Section 1201. 

"Buyer". Section 2103. "Remedy". Section- 1201. 

"Contract". Section 1201. "Rights", Section 1201. 

’’"Goods". Section 2105. "Seller". Section 2103, 

§ 2107. Goods to Be Severed From Realty; Recording . 

(1) A contract for the sale of timber, minerals or the like or a structure 
or its materials to be removed from realty is a contract for the sale of goods 
within this Chapter if they are to be severed by the seller but until severance 
a purported present sale thereof which is not effective as a transfer of an 
interest in land is effective onty as a contract to sell. 

(2) A contract for the sale apart from the land of growing crops or other 
things attached to realty and capable of severance without material "harm 
thereto but not described in subsection (1) is a contract for the sale of goods 
within this Chapter whether the subject matter is to be severed by the buyer 

or by the seller even though it forms part of the realty at the time of con¬ 
tracting, and the parties can by identification effect a present sale before 
severance. 

(3) The provisions of this section are subject to any third party rights 
provided by the law relating to realty records, and the contract for sale may 
be executed and recorded as a document transferring an interest in land and 
shall then constitute notice to third parties of the buyer’s rights under the 
contract for sale. 

DELAWARE STUDY COMMENT 

The USA definition of goods "includes emblements, 
industrial growing crops, and things attached to or form¬ 
ing part of the land which are agreed to be severed before 
sale or under the contract of sale". § 76 USA, 6 Del. C 
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s 776. This provision makes no distinction between 
s 

severance by buyer or seller. See Cleveland Wrecking Co . 
v. Federal Deposit Ins. Corp, , 66 F„ Supp. 921 (E.D. Pa. 
1946) - house to be removed by buyer ; 

Cervadoro v. First Nat. Bonk & Trust Co. of Hudson , 

267 App. Div. 314, 45 N.Y.S. 2d 738 (1944) - building 
removed by buyer; Paullus v. Yarbrough , 219 Or. 611, 

347 P. 2d620, 79 ALR 2d 1222 (1959) - timber severed by 
buyer. 

Under Subsection 2107(1) a contract for the sale 
of timber, minerals or the like or a structure or its 
materials to be severed by the seller is a sale of 
"goods”, U n der g 2105 (1) "goods" is defined to include 
"growing crops and other identified things attached to 
realty". However, if severance of timber, minerals or 
the like or a structure or its materials is to be effect¬ 
ed by a buyer, g 2107(1) requires the transaction to be 
treated as a contract for the sale of realty. 

Where the sale pertains to "growing" crops or other 
things not covered by Subsection 1 but attached to realty 
and capable of severance without material harm thereto, 
Subsection 2107(2) treats the transaction as a contract 
for the sale of goods irrespective of whether severance 
is by seller or buyer. 

Subsection 3, providing that severance contracts 
involving the sale of goods as well as those involving 
realty interests may be executed and recorded as an 
interest in land, is an extension of existing law 
governing recording. Under this provision, interests 
arising from severance contracts may be recorded in the 



realty registry even though they are not included within 
the recording requirement.' for "lands or tenements", 25 
Del. C g 151. Such recording constitutes notice to third 
parties of the buyer's rights under the contract for sole. 
The requirements for giving public notice of a 
security interest in "goods" attached to or to become 
attached to realty are specifically considered in § 9313 
infra, and the annotations thereto. The Chapter 9 
definition of "goods" should be consulted in this regard. 
DEFINITIONAL CROSS REFERENCES: 

"Buyer", Section 2103. 

"Contract", Section 1201. 

"Contract for sale". Section 2106. 

"Goods". Section 2105, 

"Party". Section 1201. 

"Present sale". Section 2106. 

"Rights". Section 1201, 

"Seller". Section 2103. 



CHAPTER 2. SALES 


SHBCHAPTER 2. FORM, FORMATION AND READJUSTMENT OF CONTRACT 
| 2201. Formal Requirements; Statute of Frauds. 

(1) Except as otherwise provided in this section a contract for the sale 
of goods for the price of $500 or more is not enforceable by way of action or 
defense unless there is some writing sufficient to indicate that a contract for 
sale has been made between the parties and signed by the party against whom 
enforcement is sought or by his authorized agent or broker, A writing is not 
insufficient because it omits or incorrectly states a tern agreed upon but the 
contract is not enforceable under this paragraph beyond the quantity of goods 
shown in such writing, 

(2) Between nerchants if within a reasonable tine a writing in confirmation 
cf the contract and sufficient against the sender is received and the party 
receiving it has reason to know its contents, it satisfies the requirements of 
subsection (1) against such party unless written notice of objection to its 
contents is given within ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection (1) 
but which is valid in other respects is enforceable 

(a) if the goods are to be specially manufactured for the buyer and 
are not suitable for sale to others in the ordinary course of the 
seller’s business and the seller, before notice of repudiation is 
received and under circumstances which reasonably indicate that 

the goods are for the buyer, has made either a substantial beginning 
of their manufacture or commitments for their procurement; or 

(b) if the party against whom enforcement is sought admits in his 
pleading, testimony or otherwise in court that a contract for 
sale was made, but the contract is not enforceable under this 
provision beyond the quantity of goods admitted; or 

Cc) with respect to goods for which payment has been made and accepted 
or which have been received and accepted (Sec. 2606). 



•DELAWARE STUDY" COMMENT 


The UCC sale of goods statute of frauds is in part sinilar 
to that found in g 4 of the USA, (6 Del. C 704). Both 
provisions require a writing for the enforcenent of a sales 
contract for $500 or nore and recognize substitutes for 
the writing requirements in the event of (1) special 
manufacture, (2) receipt, or (3) payment. However, the 
UCC makes changes in the above mentioned items and also 
recognizes additional substitutes in the event of (4) 
a confirmatory memorandum between merchants or (5) an 
admission in a judicial proceeding that a contract for sale 
was made. 

The UCC sale of' goods statute of frauds applies only 
to sales of "goods”. The.comparable USA provision applies 
to sales of goods or choses in action. Although investment 
securities are expressly excluded from the term "goods" 
as defined by g 2105, the UCC in g 8319 contains a statute 
of frauds specifically applicable to investment securities. 
The UCC also contains a statute of frauds for security 
agreements (see g 9203 (1) (b) and for sales of personal 
property not covered by any of the previously mentioned UCC 
statute of frauds provisions.(See g 1206). The UCC drafts¬ 
men comment that this latter provision is intended pri¬ 
marily to fill the gap previously filled by the statute of 
fraud provision applicable to sales of choses in action 
under g 4 of the USA, Sales of bilateral contracts, 
royalty rights or the like are cited as examples of the 
coverage of the | 1206 statute of frauds. 


• 44 - 



Additional changes made by each of the subsections of 
§ 2201 are considered in the comments which follows; 

(1) Writing Requirement, The UCC has substantially 
relaxed the requirements for a writing to make an oral 
contract enforceable. Any writing which indicates that a 
contract for sale .has been made between the parties so 
qualifies if it is duly signed and contains a quantity term. 

Under the USA provision requiring a duly signed note 
or memorandum of the contract itself, courts have ruled 
that a note or memorandum which merely recognized that 
there was a contract would not satisfy the writing re¬ 
quirement, Invoices, order blanks, telegrams or letters 
omitting or incorrectly stating any material term of the 
contract therefore would not satisfy the statute even 
though they clearly established objective evidence of the 
contract and contained sufficient details from which the 
intentions of the parties might be reasonably ascertained 
and appropriate remedies granted. Stein v, Camden Fibre 
Mills , 1^8 Pa. Super. 348, 25 Atl. 741 (1942); Franklin 
Sugar Refinery Co . v, Howell , 274 Pa. 190, 118 Atl, 109 
£1922) - unenforceable in absence of a clear statement of 
price; Friedman & Co. Inc., v. Neuman, 255 N.Y, 340, 

174 N.E, 703 (1931) - price incorrectly stated. 

Under the UCC the contract is not enforceable beyond 
the quantity of goods shown in the writing. However, the 
contract may be enforceable despite the absence of or 
incorrect statement of other terms in the writing, so long 
as the writing indicates that a contract for sale has been 
made. Comparable 'provisions regarding the enforcement of 
contracts despite the omission of material details in 
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esses where the intent of the parties regarding the 

nissing terns can be reasonably inferred or established 

are found in s 2204 (3) - relating to fernation of sales 

contracts; g 2305 - relating to open price terns; g 2306 

relating to output requirements and exclusive dealings 

contracts; s 2308 - relating to the absence of specified 
s 

place for delivery; g 2309 - relating to absence of 
specific tine provisions and notice of ternination; § 2310 - 
relating to open tine for payment or running of credit and 
authority to ship under reservation; s 2311 - relating to 
options and cooperation respecting performance» Such 
provisions enable the courts to fairly construct the omitt¬ 
ed terns of the contract in accord with reasonable commer¬ 
cial practices and expectations of the parties. While 
the absence of material terns is not fatal to g 2201 (1) 
the failure to include a tern such as price, warrenties, 
payment, etc. nay nevertheless indicate that there 
was no intent to execute a contract. 

Both the TJCC and USA require the writing to be signed 
by the party to be charged or his authorized agent. 

•'Signed” is broadly defined by g 1201(39) of the TJCC to 
include "any symbol executed or adopted by a party with 
present intention to authenticate a writing." The USA 
contains no definition of this tern. However cases 
decided thereunder hove interpreted the signature 
requirement liberally. For example, in Smith v. Onyx 
Oil & Chemical Co ., D. C. Del. 1954, 120 F, Supp, 674, 
vacated on other groundsels F.2d 104, the court held that 
several writings, only one of which was signed, could be 
utilized together to satisfy the requirements of § 4 
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of the USA if (a) the signed writing referred to the 
unsigned writings or (h)ai examination of all the writings 
indicated that the signed writing was signed with reference 
to the unsigned writings. Similarly, Howel v. Witaan - 
Schwartz Corp. , 7 F. 2d 513 (3rd Cir. 1925), held that the 
signature of the party to be charged did not have 
to be affixed to the formal contract where he had signed 
a letter referring to the contract. 

(2) Written Confirmation Between Merchants . Between 
Merchants, a recipient of a written confirmation of an oral 
contract binding against its sender under g 2201 (1) 
is bound pursuant to the terns of the confirmation if (a) 
he fails to object in writing to its contents within ten 
days of its receipt, (b) the confirmation was sent by 
the merchant within a reasonable time and (c) the reci¬ 
pient had reason to know its contents. Merchants frequently 
follow up oral agreements with written confirmations. 

H 2201 (2), while new, is in accord with other provisions 
of the UCC giving legal effect to usage and customs 
developed by merchants. 

Under the USA only the sender of such a confirmation 

which complied with the writing requirements of the Act 

x</as bound. The recipient could choose to be bound or not 

to be bound depending upon his own caprice or market 

conditions. The UCC establishes more equitable standards 

both 

in this type of situation. It binds/the sender and 
recipient'- of the confirmatory memorandum (in so far as 
the statute of frauds is concerned) unless the recipient 
objects in writing to its contents within ten days 
after it is received. 
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(3)(a) Special Manufacture for the Buyer , If goods 
are to be specially manufactured by the seller for the 
buyer and are not suitable for sale to others in the 
ordinary course of the seller^ business, the USA provides 
that the oral contract is enforceable despite noncom¬ 
pliance with the writing requirement, (6 Del. C 704). 

The UCC has a comparable provision which in addition 
specifies that the agreement is enforceable only if the 
seller has made a "substantial beginning" on manufacture 
or "commitments for their procurement". This added require¬ 
ment of tangible evidence of the fact that an oral agreement 
was entered into, eliminates the possibility of fraudulent 
claims based on a mere allegation that an oral contract 
for the sale of goods to be specially manufactured by the 
seller was agreed upon. 

(3)(b) Admission As Part of a Judicial Proceeding . 

Under g 2201(3) (b) an admission by the party against 
whom enforcement is sought in a pleading, testimony or 
otherwise in court that a contract for sale was made is 
enforceable to the extent of the quantity of goods 
admitted. The USA had no corresponding provision. 

A Pennsylvania case interpreting this section has held 
that a demurrer based on the statute of frauds defense 
will not make the contract enforceable. In so ruling the 
court noted that a demurrer merely conditionally admits 
facts for the purpose of testing their legal sufficiency 
and that application of g 2201 (3) (b) to such a case 
would eliminate use of a demurrer as a basis for raising 
a statute of frauds defense. Beter v. Helman, 41 West 7 
(Pa., 1958), Del Duca, Commercial Code Reporter , p.2-201(3) 




(3) (c) Payment and R eceipt, This provision makes 
enforceable an oral contract "with respect to goods 
for which payment has been made and accepted," 

Under the corresponding U.S.A. provision the entire 
contract is enforceable if the buyer accepts and re¬ 
ceives a portion of the goods or the seller is tendered 
and accepts a portion of the payment due. Helen 
Whiting Inc. v, Trojan Textile Corp., 307 N. Y. 360, 

121 N. E. 2d 367 (1954)-15 yards of goods delivered- 
used as basis for waiving statute of frauds re contract for 
83,000 yards. 

The UCC provision making the contract enforceable 

only to the extent that money or goods have actually 

been received and accepted will eliminate the necessity 

for judicial determination of difficult factual questions 

raised where partial performance is used to assert a 

larger contract. It also eliminates the possibility 

of fraudulent claims in such cases. In addition, it 

is in accord with the policy of | 2201 (1) of limiting 

enforcement to the quantity stated in the memorandum 

and the similar limitation under the judicial admission 

provision of s 2201 (3) (b). 
s 

Payment of an amount less than the price of a 
commercial unit has been held under the UCC not to take 
the contract out of the statute of frauds. Williamson v. 

Marts,11 D, & C. 2d 33 (Pa.,1956), Del Duca, Commercial 

—... 

C ode Reporter , p. 2-201 (3) (c) - 1. (Tender“and ac¬ 
ceptance of $100, where alleged oral contract involved 
sale of two identical vats for a price of $1,600 (i.e. 

$800. each) did not qualify for the part performance 



substitute for the statute of fraurie writing requirement). 

=2202 Final Written Expression: ?arol or Extrinsic Evidence. 

Terms with respect to which the confirmatory memoranda of the 
parties agree or which are otherwise set forth in a writin : intended by 
the parties as a final expression of their agreement with respect to such 
terras as are included therein may not be contradicted by evidence of any 
prior agreement or of a contemporaneous oral agreement blit may be explained 
or supplemented 

(a) by course of dealing or usage of trade (Section 1205) or 
by course of performance (Section 2200); and 

(b) by evidence of consistent additional terms unless 
the court finds the writing to have been intended 

also as a complete and exclusive statement of the terms 
of the agreement 

DELAWARE STUDY CO" . IT? 

Writings Protected . Under the general law of contracts 
when parties to a contract have expressed it in writing 
and have assented to it as the complete and accurate 
integration of the contract, contemporaneous or prior 
oral evidence and prior m-itten evidence cannot be 
admitted for the purpose of varying or contradiciing 
the writing except to establish fraud, mista.be 
duress, illegality or the li! e. Glue’man v. ’Iolsma" 1 , 

29 Del. Ch. U53, 5l A. 2d lib7 (19U7)-written agreement 
for purchase of a nedical practice when the vendor "gives 
up his Practice" did not state a specific time when 
the vendor was to give up his practice-pure’ 'aner alleged 
a specific time was agreed upon prior Co execution of 
the writinr-the agreement was ruled tn be ambiguous 
since the parties could have intended a specific time 



or a rea.soiT.able lime-the court accordingly held that 
the narol evidence rule would not bar admission of 
prior oral evidence on this point. °ee also restateme nt 
of Contracts, s 230-Integration, !■237-Parol Evidence Rule , 
s 230- Extent ToWhich Agreements Prior To Or Contemporaneous 
■ T ith Integration Are Admissible In Evidence. The UCC 
rule that confirmatory memoranda or writings "intended 
by the parties a.s a final expression of their agree lent 
with respect to such terras as are included therein rnav 
not be contradicted by evidence of any prior agreement 
or of a eontemooraneous oral a ree' .sent" is consistent 
with this earlier law. No comparable rule ms expressly 
provided for under the USA, However, I 73 of the USA 

rule 

(6 Del. C 773) incorporates the common law parol evidence 
by specifying that the rules of law aid ecuity are 
applicable in cases not provided for in the UCA. 

The UCC also makes it clear that because a writing has 
been worded out which is final on some matters, 
does not establish that it includes all the matters a greed 
upon. Accord-Re statement of Contracts , I 239 Effect 
of Partial Integration . 

(a) Explanation 3y-Course of Dealing Usage of Trade or 
Course of Performance. Even though a confirmatory - 
memoranda or a writing is deemed the court to be a 
final expression of the agreement between the parties, 
the UCC nevertheless permits it to be ergxLained or 
sup le::ented by course of dealing, usage of trade 
or course of performance. Unless negated, bourse of 
dealing and trade practices are deemed to be-a mart of 



a contract. Course of actual Performance is si lilawbr 

considered the best indication of the intention of 

the parties in explaining or su pplenenting memoranda 

or a writing. Comparable provisions are found in 

the Restatement of Contracts, See I23O-,Standard of 

Interpretation Where There Is Integration -recognizes 

s 

effect of"operative 1 'usages, s233 (b) and (e) ^.ulss 

Aiding Application of Standards of Inter, pretation- 

recognizes the effect of usage/meaning s,6f technical T 

terras and relevance of conduct of parties subsequent to 

execution of the writing, § 2 ) 42 -Affect of Prior nego tiations, 

Delaware cases also recognize the possibility of 

allowing evidence of custom and usage to explain or 

supplement even though the writing is the final 

expression of an agreement, For example, where 

a construction contractor in the prescribed manner duly 

f ; -led a bid which was complete on its face rith a 

puolic authority but also filed an alternate bid with 

substitute specifications, the court ruled that even 

i— Properly aomitiec.. the weight of tire evidenc regarding 

a custom or usage of accepting such voluntary alternate 

oids along with those prescribed was not sufficient 

to overcorae evi.der.ee that such alternate bids were 

never considered unless solicited by the public 

authority, Gunnip v, Lautenhlos . 33 Del. Ch. Iil5, 

9l\ A, 2d 712 (1933). It has also been held that a special 

uo.c-.de meanin- o. a wore, nay og admitted except where it 

is shown that the parties intended it to have its ordinary 

meaning. Gonvocoresses v, ^ , S» TT asserman Go , 

Harr. 71, 196 Atl. 181(1938). 
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In a recent decision applying g 2202 (a), evidence 
of a course of dealing and a usage of trade requiring the 
secured party to give a surety notice of lapse of an in¬ 
surance policy on collateral, was admissible to supplement 
the terms of a written surety agreement in which the surety 
waived its rights to all notices with respect to the agree¬ 
ment, The court interpreted the waiver provision to be 
applicable to the text of the agreement but not to notice 
required by course of dealing or usage of trade. Provident 
Tradesmens Benk & Trust Co. v. Pemberton. 1 73 A. 2d 780, 

196 Pa. Super. 180 (1961), Del Duca, Commercial Code Re- 
porter , p. 2-202 (a) (1). 

(b) Consistent Additional Terms , g 2202 (b) allows 
consistent additional items to be shown unless the court 
finds the parties intended the writing to be an integrated 
statement of all terms. This is in accord with Delaware 
case law. Equitable Trust Co. v, Gallagher. 34 Del. Ch. 249, 
102 A. 2d 538 (1954), permitted the consideration term to 
be proved by parol evidence even though no reference was 
made to it in the writing and the transaction, judged on 
the face of the writing, appeared to be a gift. H. F. 

Watson Co, v. Atlantic Refining Co ., 42 F. 2d 449 (C.C.A. 

Del. 1930), involved a written contract for sale of asphalt 
saturant at a price of 5.42 cents per gallon over a one 
year period. The buyer claimed the seller orally agreed 
to charge the prevailing market price if the market dropped 
under 5.42 cents per gallon. The court, applying Pennsyl¬ 
vania law, refused to admit evidence of the alleged oral 
agreement, noting that under the circumstances the law 
presumed that the parties had embodied all the provisions 


of the contract into the writing. 


1 ^203. Seals Inoperative . 

The affixing of a seal to a writing evidencing a contract for sale 
or an offer to buy or sell goods does not constitute the writing a sealed 
instrument and the law with respect to sealed instruments does not apply to 
such a contract or offer. 

DELAWARE STUDY COMMENT 

The seal is denied any effect under g 2203. Section 
3 of the U.S. A. (6 Del. C-. 703) provides that a contract 
of sale may be madecwith.or without a seal. See also 
g 110, Restatement of Contracts , S ealed Contract Without 
Consideration . The general contract case law of Delaware 
makes a promise under seal binding despite the lack of 
consideration; but if consideration was intended, failure 
thereof is a defense. Stabler v. Ramsey , 30 Del. Ch. 439, 

62 A. 2d 464 (1948), rev*d on other grounds , 32 Del. Ch. 

547, 88 A. 2d 546 (1952). 

Although the seal has no effect under g 2203, the 
degree of change in Delaware law is minimal in light of 
the fact that the UCC has provided other ways of making 
promises enforceable, despite the lack of consideration, 
in cases where the commercially reasonable expectations of 
the parties so requires. For example, under | 2205 a written 
promise by a merchant that an offer is firm for a limited 
time is enforceable irrespective of whether consideration 
is given or a seal is affixed to the writing. Under | 2209 
an agreement modifying a contract for the sale of goods is 
binding despite the lack of consideration. Rights arising 
out of an alleged breach maybe similarly: waived or renounced 
under | 1107 in a writing signed and delivered by the ag¬ 


grieved Dartv. 



The principle effect of § 2203 is to shorten the stat- 

s 

ute of limitations applicable to sales contracts negotiated 
under seal, Delaware cases have held that the statutory 
period of limitations barring actions in assumpsit at law 
(6 Del. C | 0 8106 & 8108) does not apply to contracts under 
seal. However, after twenty years there is a presumption 
of satisfaction of any claim arising from such a contract, 
Leiter v. Carpenter, 126 Del. Ch. 85, 22 A. 2d 393 (1941)- 
action not barred because the statutory period of limita¬ 
tions barring actions of assumpsit at law does not apply 
to contracts under seal; Garber v. Whitaker, 23 Del. Ch.45, 

2 A. 2d 85 (1938)-since the statutory limitation period at 
law had not run on a sealed contract, extraordinary cir¬ 
cumstances had to be shown for laches to be a defense to 
a suit in equity, 
s 2204. F orma t ion in Gener al. 

(1) A contract for sale of goods may be made in any manner sufficient 
to show agreement, including conduct by both parties which recognizes the 
existence of such a contract. 

(2) An agreement sufficient to constitute a contract for sale may be 
found even though the moment of its making is undetermined. 

(3) Even though one or more terms are left open a contract for sale does 
not fail for indefiniteness if the parties have intended to make a contract 
and there is a reasonably certain basis for giving an appropriate remedy. 

DELAWARE STUDY COMMENT 

(1) Manner of Formation . Section 2204 (1) is in ac¬ 
cord with Delaware law and is basically a reiteration of 
Sections 1, 3 and 73 of the USA 6 Del. C 701, 703, and 773. 

It continues the basic policy that a contract may be created 
by words, written or oral (subject to the requirements of 



other sections such as the Statute of Frauds provisions of 


s 2201), or by any other action of the parties sufficient 
s 

to indicate agreement. T erry v. Parsons , 7 Boyd 90, 30 
Del. 90, 102 Atl. 935 (1918)-contract for sale can be made 
orally or in writing and can also be inferred from the con¬ 
duct of the parties; Heidelbaugh v, Cranston , 4 Penn. 464, 

20 Del. 464, 56 Atl. 367 (1903)-where nonconforming goods 
are accepted by a buyer and treated as his own, seller is 
entitled to the reasonable value of the goods at the time 
of their delivery. 

(2) Time of Formation. Section 2204 (2) has no Uniform 
Sales Act counterpart. Where the actions of the parties 
sufficiently indicate a binding obligation the precise 
moment at which the contract was made need not be estab¬ 
lished. 

(3) Omitted Terms, Indefiniteness . If the parties 

have intended to make a contract and there is a reasonably 

certain basis for giving an appropriate remedy s 2204 (3) 

s 

provides that the contract will not fail for indefiniteness 

even though one or more terms are left open. This is in 

accord with the policy underlying s 9 (d) of the USA (6 

s 

Del.C 709 (d) which provides that when the price term is 
not otherwise specified, the buyer becomes liable for a 
’'reasonable’ 1 price as determined by the particular cir¬ 
cumstances of the case. See also Heidelbaugh v. Cranston , 

4 Penn. 464, 20 Del. 464, 56 Atl. 367 (1903)-supra.; 

Spea'kmfm v - Price, 2 Boyd 377, 25 Del. 377, 80 A. 627 
(1911)-agreement to pay the reasonable value of the goods 
at the time of delivery implied where no price term was 
specified in the contract for sale; Martin v. Star Publishing 





Co., 11 Terry 181, 50 Del. 181, 126 A. 2d 238, 244 (1956)- 
In refusing to read an implied condition precedent into 
the contract the court nevertheless noted that where an 
essential term of a contract such as time for performance 
or price is omitted, the court will imply a reasonable 
time or price if it will effectuate the intention of the 
parties. 

Section 2204 (3) states the principle regarding "open 
terms" which underlies other sections of Chapter 2 dealing 
with particular types of open terms. See s 2305-open 
price term, s 2306-output requirements and exclusive 
dealings contracts; s 2308-absence of specified place for 
delivery, s 2309-absence of specific time provisions and 
notice of termination, | 2310-open time for payment or run- 
ning of credit and authority to ship under reservation, 

| 2311-options and cooperation regarding performance. 
Section g 2204 (3) clarifies and extends present Delaware 
law by reducing the effect of the defense of indefiniteness. 
It enables the courts to fairly construct the omitted terms 
of a contract in accord with reasonable commercial practices 
and expectations of the parties. 

A recent case applying g 2204 (3) has held that where 
factual issues existed as to whether a letter constituted 
a binding agreement for sale of stock without execution 
of a formal agreement and also as to whether an appropriate 
remedy could be granted for breach of said agreement, the 
alleged invalidity of the contract because of indefiniteness 
of terms could not be decided as a matter of law and motion 
for summary judgment was therefore denied both parties. 

Company v. Wilmington Trust Company, Court of 



Chancery of Delaware, 166 A. 2d 726, Del Duea, Commercia l 
Code Reporter , p. 2-204 (3)-l, (Delaware Court applying Penn¬ 
sylvania law). 

§ 2205. Firm Offers . 

An offer by a merchant to buy or sell goods in a signed writing which by 
its terms gives assurance that it will be held open is not revocable, for 
lack of consideration, during the time stated or if no time is stated for a 
reasonable time, but in no event may such period of irrevocability exceed 
three months; but any such term of assurance on a form supplied by the offeree 
must be separately signed by the offeror. 

DELAWARE STUDY COMMENT 

Under traditional contract law a promise to keep an 
offer open (i.e. an "irrevocable” or "firm" offer) is not 
binding unless it is supported by consideration or some 
legally sufficient substitute for consideration. In order 
to give effect to the reasonable commercial expectations 
of the parties, | 2205 makes binding a firm offer by a mer¬ 
chant in a signed writing to buy or sell goods even though 
it may be given without consideration. If made for a period 
longer than three months, and unless renewed, the firm offer 
is binding only for three months, or, if no time is stated 
in the writing, for a reasonable time not exceeding three 
months. If the firm offer is supported by consideration or 
one of its permissable substitutes, it will remain open 
for whatever period specified. 

The section’s application is limited to offers made by 
merchants (| 2104), and therefore relaxes traditional re¬ 
quirements only where professionals are involved. In add¬ 
ition, the signed writing requirement avoids possibilities 
of assertion of fraudulant claims based solely on parol 



evidence. The provision that a clause in a form supplied 
by the offeree to the offeror must be separately signed 
by the offeror is intended to prevent use of this section 
in an unconscionable manner. 

This section is in accord with Delaware cases applying 
the doctrine of promissory estoppel to prevent an offeror 
from revoking a firm offer. In Abbott v, Stephany P oul try Co . 
5 Terry 513,44 Del. 513, 62 A. 2d 243 (1948) the writer of 
a letter promised to purchase at prevailing ceiling prices, 
and for so long as ceilings should be established by law, 
any poultry raised by the addressee. The writer’s subse¬ 
quent attempted revocation was held ineffective because the 
addressee incurred substantial detriments by proceeding to 
raise poultry in reliance on the offer. In Chrysler Corp, 
v . Quimby , 1 Storey 264, 144 A. 2d 123 (1958), an offeree 
purchased stock in an automobile retailing corporation 

in order to comply with a provision in the offer by the 

that it 

automobile manufacturer/would continue to permit the re¬ 
tailing corporation to have its franchise, if the offeree 
stood ready to transfer 51% of its outstanding stock to 

an experienced automobile retailer to be named by the man- 

to be 

ufacturer. Such action was held/sufficient to invoke the 
doctrine of promissory estoppel. See also Restatement of 
Contracts, s 90-Promise Reasona bly Inducing Definite and 
Subst antial Action . 

It should be noted that the doctrine of promissory 

estoppel is applicable to situations not covered by § 2205. 

For example the above mentioned Quimby case involved an 

oral rather than a written offer. Enactment of s 2205 

s 

should not affect the application of the doctrine of 
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promissory estoppel to such cases. 

Although under g 2203 of the UCC the seal has no effect, 

I 2205 is one of several UCC sections which make specified 
types of promises enforceable despite the lack of consider¬ 
ation and thereby obviate the need for a seal. Section 2205 
is also in accord with the Uniform Written Obligations Act, 
(adopted only by Pennsylvania) which makes binding signed 
statements evidencing an intent to be bound despite the 
lack of consideration. 

| 2206. Offer and Acceptance in Formation of Co ntract. 

(1) Unless otherwise unambiguously indicated by the language or circum¬ 
stances 

(a) an offer to make a contract shall be construed as inviting 
acceptance in any manner and by any medium reasonable in the 
circumstances; 

(b) an order or other offer to buy goods for prompt or current 
shipment shall be construed as inviting acceptance either by 
a prompt promise to ship or by the prompt or current shipment 
of conforming ornon-conforming goods, but such a shipment of 
non-conforming goods does not constitute an acceptance if the 
seller seasonably notifies the buyer that the shipment is 
offered only as an accommodation to the buyer. 

(2) Where the beginning of a requested performance is a reasonable mode 
of acceptance an offeror who is not notified of acceptance withrn a reas¬ 
onable time may treat the offer as having lapsed before acceptance. 

DELAWARE STUDY COMMENT 

(1) (a) Manner and Medium of Acceptance . Section 2206 
(1) (a) applies where the offeror has failed to unambiguously 
state what the manner and medium of acceptance are to be. 
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Under the traditional contract law, acceptance had to be 
through the medium authorized by the offeror. Normally this 
was by inference deemed to be and limited to the same medi¬ 
um. used by the offeror unless the offer specified use of 
some other medium. See Restatement of Contracts , § 

How Acceptance May be Transmitted , See also | 65 & 66. 

Under Section 2206 (1) (a), unless otherwise unambig¬ 
uously indicated an offer may be accepted "in any manner 
and by any medium reasonable in the circumstances." This 
section changes the basic inquiry from one of ascertaining 
the subjective intention of the offeror regarding the manner 
and medium of acceptance he intended to authorize to an 
objective iiiquiry as to the manner and medium of acceptance 
which would be reasonable under the circumstances. This 
change more realistically reflects the reasonable commercial 
expectations of the parties. Language of a recent case 
suggests that the same result might be reached under Delaware 
case law. See Schenley Industries, Inc, v. Curtis , Supreme 
Court of Delaware, 152 A. 2d 300, at 302 (1959). 

(1) (b) Offer To Buy Goods For Prompt or Current Shi p- 
ment-Optional Methods of Accept ance . With respect to offers 
to buy goods for prompt or current shipment problems arise 
as to whether a return promise or act (i.e. bilateral or 
unilateral contract) is bargained for by the offeror. 

Section 2206 (1) (b) allows the seller to accept the offer 
in such cases by promising to ship or actually shipping the 
goods. Under this provision he is no longer required to 
take the risk of determining from ambiguous language whether 
the offeror is bargaining for a return promise or an act. 

Where the seller ships non-conforming goods in response 
-61- 




to such an offer, the buyer may be defeated in an action for 

damages on the ground that no contract ever existed between 

the parties. The UCC avoids this problem by providing that 

such a non-«onforming shipment would constitute a breach of 

the contract and an acceptance thereto unless the seller 

the 

notifies the buyer that/shipment is only an accommodation 
to the buyer and is not intended as an acceptance of the 
offer. In such a case, the accommodation shipment would 
operate as a counter offer subject to acceptance by the buyer 
(2) Part Perf ormance as Acceptance of Offer for a Un - 
ilateral Co ntract . The provision of Subsection (3) that 
the beginning of a requested performance can be a reasonable 
mode of acceptance is in accord with Section 45 of the 
Restatement of Contracts. However, the UCC contains the 
additional requirement that if the offeror is not notified 
of the acceptance within a reasonable time, he may treat 
the offer as being lapsed before acceptance. ( Compare 
Restatement of Contracts, Section 56-Acceptance of Offer 
for Unilateral Contracts, Necessity of Notification to 
Offer or). 

Under the traditional contracts case law, the begin¬ 
ning of a performance in response to an offer to enter 
into a unilateral contract does not constitute an acceptance 
but bars the offeror’s power of revocation. Under this rule 
the offeree who has begun performance may elect to conplete 
performance and bind the offeror or to stop performance and 
prevent formation of the contract. The UCC requirement 
that the offeror be notified of the beginning of the per¬ 
formance to make it effective as an acceptance eliminates 
the inequality between the offeree and offeror in such cases 
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2207, Additional Terms in Acceptance of Confirmation. 


(1) A definite and seasonable expression of acceptance or a written con¬ 
firmation which is sent within a reasonable time wperates as an acceptance 
even though it states terms additional to or different from those offered 

or agreed upon, unless acceptance is expressly made conditional on assent 
to tie additional or different terms. 

(2) The additional terms are to be construed as proposals for addition 
to the contract. Between merchants such terras become part of the contract 
unless: 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is 
given within a reasonable time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract 
is sufficient to establish a contract for sale although the writings of the 
parties do not otherwise establish a contract. In such case the terms of the 
particular contract consist of those terms on which the writings of the parties 
agree, together with any supplementary terms incorporated under any other 
provisions of this Act. 

DELAWARE STUDY COMMENT 

( 1) Va l idity o f Acceptance. Under g 2207 (1), if the 
offeree makes a definite and seasonable expression of ac¬ 
ceptance, it is binding as an acceptance even though it 
states additional or different terms from that of the offer, 
unless the offeree conditions his acceptance upon assent 
by the offeror to the change. Section 62 of the Restatement 
of Contracts which validates an acceptance which requests 
a change or addition to the terms of the offer unless the 
acceptance is made to depend on an assent to the changed 
or added terms, is in part a precedent for this new 
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provision. Both g 2207 (1) and § 62 change the existing 
Delaware case law. (See Forema n's Sys te ms Inc, v . Milk 
Dealers' Crate Corp. , 13 Del. Ch. 351, 120 Atl. 35S (1923)- 

An acceptance upon terms varying from those offered is a 
rejection of the entire offer. 

The traditional contract law requirement that an accept¬ 
ance be an unconditional agreement to the offer (i.e. a 
mirror image of the offer) and that any variation would 
make the responsive communication a counter offer rather 
than an acceptance has not generally fulfilled reasonable 
commercially expectations of merchants. Under modern 
mass merchandising procedures "offer” and "acceptance" 
forms rather than individually prepared documents are gen¬ 
erally used. A shipping or receiving clerk handling hun¬ 
dreds or thousands of invoices cannot be expected to examine 
the minutiae of each document which he processes. Minor 
discrepancies between the "offer" form and "acceptance" 
form can be unfairly exploited to avoid contractual 
liability in cases where market conditions subsequent- to the ne¬ 
gotiation? ofsrthehcbntracthave changed to the detriment of 
one of the parties. Section 2207 (1) will prevent such 
misuse of "offer" and "acceptance" forms. 

( 2) I nco rporation of Additiona l Ter ms. Section 2207 (2) 
provides that the additional or different terms are to be 
treated as proposed additions to the contract. With respect 
to nonmerchant parties, the proposed additions do not become 
a part of the contract unless they are assented to. How¬ 
ever, between merchants (See | 2104 supra.), the additional 
terms become part of the contract without express assent 



thereto, unless: (1) the offer expressly limits acceptance 
to tie terms of the offer; or (2) the additional terms 
materially alter the existing contract; or (3) notice of 
exception to the additional terms is given within a reason¬ 
able time after notice of them is received. 

In a recent case applying § 2207, the offeree’s ac- 

s 

knowledgement of the offer disclaimed all warranty liability, 
thereby materially altering the terms of the original offer. 
The offeror, with knowledge thereof, nevertheless accepted 
the goods without objecting to the additional terms. The 
Court held that the offeror was contractually bound by the 
terms of his original offer and also by the additional terms. 
It ruled that the response not precisely in accordance with 
the offer constituted acceptance which was "express^ ... 
conditional on an assent to the additional ... terms." 
Rot o-Lith, Ltd, v. F. P. Bar tlet t and C o., IstCir., 297 
F. 2d 497 (1962). This decision does not appear to conform 
to the official comment of the draftsman of the UCC to | 2207 

(2) which states that "a clause negating such standard 
warranties as that of merchantability or fitries-e for a 
particular purpose in circumstances in which either war¬ 
ranty normally attaches" is an example of a clause which 
would normally "materially alter" the contract, and t'iere- 
fore result in surprise or hardship if incorporated into 
the contract without express assent of the other party. 

See ALI 8: NCC USL, Uniform Commercial Code, 1962 Official 
Text With C omments, p. 60. 

( 3) Conduct Recogniz ing .Exis t ence of a Contract .. | 2207 

(3) ie in ciccbrd with fexisting Delaware law, g 1, 3, 73 USA, 
6 Del. C 701, 703, 773,--See also Heidelbaugh v. Cranston 



4 Penn. 464,.20'Del, 464,' 56 Atl. 367 (1903) discussed 
in annotation to g 2204 (1) supra, 

DEFINITIONAL CROSS REFERENCES: 

"Send". Section 1201. "Contract". Section 1201. 

"Seasonably". Section 1204. "Reasonable time". Sectioi 
"Term". Section 1201. 1204. 

’'Notification". Section 1201 ."Between Merchants". Sect! 
"Written". Section 1201. 2104. 

s 220C, Course of Perfo rmance or Pr actical Cons truction . 

(1) Where tie contract for sale involves repeated occasions for per¬ 
formance by eitl er party with knowledge of the nature of the performance and 
opportunity for objection to it by the other, any course of performance ac¬ 
cepted or acquiesced in x>?ithout objection shall be relevant to determine the 
meaning of the agreement. 

(2) The express terms of the agreement and any such course of perfor¬ 
mance, as well as any course of dealing and usage of trade, shall be construes 
whenever reasonable as consistent with eac. other; but when such construction 
is unreasonable, express terms shall control course of performance and course 
of performance shall control both course of dealing and usage of trade (Sectic 
1205). 

(3) Subject to the provisions of the next section on modification and 
xjaiver, such course of performance shall be relevant to show a x^aiver or 
modification of any term inconsistent wit<. such course of performance, 

DELAWARE STUDY COMMENT 

(1) Relevance of Course of Performance, Section 2206 <1 
makes acquiesence to a course of performance relevant 
in determining the meaning of the underlying agreement. 

This is in accord with existing Delaware law. See Restate¬ 
ment of Contracts Section 235 (e); Reeve v. Hawke, 37 Del. 
Ch. 25, 136 A. 2d 196 (1957)-the parol evidence rule does 
not bar examination of the actions of parties under an 
agreement to aid in construction thereof; Coca-Cola Co . v 
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Nehi Corp., 36 A. 2d 156 (1944)-practical construction 
given to an agreement as shown by the attitude of 'the 
parties held pertinent in construing the agreement; Morgan_v 
Wells, 32 Del, Ch. 108, 80 A. 2d 504 (1951)-actions of 
parties during term of contract probative on contract’s 
meaning. 

(2) Priorities Between Expr ess Terms, Cour se of J?er- 

formanee, C ourse of Deal ing an d Usage of Tr ade. Subsection 
2208 (2) supplies the rule of construction where express 
terms, course of performance, course of dealing and usage 
of trade cannot be given consistent meaning. In such a 
case express terms control course of performance and course 
of performance controls both course of dealing and usage 
of trade. See also g 1205 and annotations thereto supra. 
This provision is in accord with existing Delaware law. 

See Wright v. Scotton, 13 Del. Ch, 402, 121 Atl. 69 (1923)- 
Construction given a contract by the parties themselves 
is of no weight unless the proper construction is in 
doubt; McCab e v . Balt imore T rust Co ., 7 W.W. Harr. 116, 

1G0 Atl. 780 (1935)-conduct of parties may be used to 
construe contract where intention cannot be fairer ascer¬ 
tained from the contract itself; See also Radio Cor p. of 
America v. Philade lphia Storage Ba ttery C o, 23 Del. Ch. 289 
6 A. 2d 329 (1939)-where words are defined in contract, 
that meaning controls if unambiguous. 

(3) Waiver Established Fro m Course of Performa nce. 
Although the course of performance in a particular case 
may contradict the terms of the express agreement, g 2208 ( 
provides that such course of performance may be used to sho 
waiver or modification of any inconsistent term pursuant to 



the provisions of s 2209. This is in accord with existing 
Delaware case law. See Powers v. Equity Pictures Corp. 

15 Del. Ch. 19~, 134 Atl. 97 ( 1926)-where the parties enterec 
into an agreement to clarify the terms of a contract which 
were reasonably subject to dispute, neither party to the 
settlement could thereafter challenge the settlement as 
plainly contradicting the original agreement. 

| 2209. Modi f i cation, Rescissio n and Waiver. 

(1) An agreement modifying a contract within this Article needs no con¬ 
sideration to be binding. 

(2) A signed agreement which excludes modification or rescission except 
by a signed writing cannot be otherwise modified or rescinded, but except 

as between mere■ ants such a requirement on a form supplied by the merchant 
must be separately signed by tie other party. 

(3) The requirements of the statute of frauds section of the Article 
(Section 2201) must be satisfied if the contract as modified is within its 
provisions. 

(4) Although an attem.pt at modification or rescission does not satisfy 
the requirements of subsection (2) or (3) it can operate as a waiver. 

(5) A party who has made a waiver affecting an executory portion of the 
contract may retract the waiver by reasonable notification received by the 
other party that strict performance will be required of any term x^raived, un¬ 
less the retraction would be unjust in view of a material change of position 
in reliance on the waiver. 

DELAWARE STUDY C01TJE11T 

(^ Modification Without Consideration. Section 2209 
(1) alters traditional contract law by providing that an 
agreement to modify a contract of sales is enforceable des¬ 
pite the lack of consideration. The purpose of | 2209 is 
to protect and make effective all necessary and desirable 
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motifications of sales contracts without regard to tech¬ 
nicalities which at present hamper such adjustments. Safe¬ 
guards against abuse of this section are provided by the 
fact that any action taken thereunder must meet the good 
faith requirements of Sections 1203 and 2103 (b). 

Section 2209 (1) is in accord with the policy of the 
Uniform Written Obligation Act. (adopted only in Pennsyl¬ 
vania). However, Delaware Law \rould seem to be changed 
by tl is provision. See De Cecchis v. Ever s, 174 A. 2d 463 
(1961), modification of an existing contract cannot be 
brought about without consideration. But see Jefferson 
Islan d Salt mining Co_^ v. E m pire B o x Cor p., 2 Terry386, 

23 A. 2d -106 (1941), aff.’d 3' Terry. 43.^,. 36 A. 2d 40 (1944- 
modification distinguished from accord and satisfaction. 

In a recent case involving Section 2209 (1), a contracts 
sent copies of an air conditioning insLailati.(>n flire oinont 
to a customer who inserted a provision therein that the 
work was to be fully completed on a specified date, and then 
returned the signed document to the contractor. The Court 
remanded the case for further findings to determine whether 
the communication sent by tie customer constituted a counter 
offer and rejection of tie contractor’s proposal or a mod¬ 
ification of the contract. The court, citing Section 2209 
(1), noted that no consideration was required to make such 
a modification binding. Gatewa y Compa ny, Inc , v. Charlotte 
Theatres, Inc., 1st Cir., 29 F. 2d 4C3 (1961), Del Duca, 
Co ranercial Code Reporter , p. 2-209 ( 1) — 1 - 

(22 and (3 ) Ag reement to Use Sigtied Writi ng-A pplication 
°f S tatute of Frauds. An agreement by the parties that 
modification or rescission .-.ay he effected, only by a signed 
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writing is given effect under Section 2209 (2). If 2 non- 
merchant subscribes to a contract containing such a clause, 
it is valid against him only if he separately signs the 
particular clause so providing. Section 2209 (2) would 
probably change Delaware Law. Unruth v. Taylo r, 16 Del. 

42, 43 Atl. 515 (1C99)- immaterial whether new agreement 
whicl replaces prior written agreement is oral or written 
so long as new consideration is given. 

Section 2209 (3) is in accord with Delaware Law. It 
provides that the total contract after modification must 
satisfy the sale of goods Statute of Frauds (Section 2201) 
to be enforceable. Abbott v. St epany Poultry Co. 62 A. 2d 
243 (1940)-written contract, modified orally and executed 
before action was brought, held‘tb°He^Ml statute of frauds- 
qualified for part performance substitute for the writing 
requirement. ; accord, Cart well Pain t g Glass Co. v. Cartwel 
186 Atl. 897 (1936) (land). 

(4) Ineffeetive_Modific ati o n or Res cissi on as Waiver: 
Section 2209 (4) provides that a modification or rescission 
ineffective under Section 220S (2) or (3) may nevertheless 
operate as a waiver. Accord; Restatement of Contracts 

| 224. 

(5) Retraction o f W aiver Affecting Executory Portion 
of Contract . Section 2209 (5) allows the retraction of a 
waiver by notice to the other party if the portion of tie 
contract affected is still executory and retraction would 
not be unjust to the other party due to a material change 
in position resulting from his reliance on the waiver. An 
analagous provision is found in | 88 (2) of the Restatement 
of Contracts which gives a promisor power to reinstate an 



obligation which he had promised to forego if there has- been 
no ‘'substantial change of position by the promisee," and 
if there is still reasonable time to perform. 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1201. 

"Between merchants". Section 2104. 

"Contract". Section 1201 
"Notification". Section 1201. 

"Signed", Section 1201. 

"Term", Section 1201. 

"Uriting". Section 1201. 

| 2210. De legat i on of Per formance; Assignmen t of Rights. 

(1) A party may perform his duty through a delegate unless otherwise 
agreed or unless the other party has a substantial interest in having his 
original promisor perform or control the acts required by the contract. No 
delegation of performance relieves the party delegating of any duty to per¬ 
form or any liability'’ for breach. 

(2) Unless otherwise agreed all rights of either seller or buyer can 
be assigned except where the assignment would materially change the duty of 
the otl er party, or increase materially the burden or risk imposed on him 
by his contract, or impair materially 1 is chance of obtaining return per¬ 
formance. A riglt to damages for breach of the whole contract or a right 
arising out of the assignor’s due performance of Lis entire obligation 

can be assigned despite agreement otherwise, 

(3) Unless the circumstances indicate the contrary a prohibition of 
assignment of "the contract" is to be construed as barring only tie delegation 
to the assignee of the assignor’s performance. 

(4) An assignment of "the contract" or of "all my rights under the con¬ 
tract" or an assignment in similar general terms is an assignment of rights 
and unless the language or the circumstanees (as in an assigroment for security 
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indicate tie contrary, it is a delegation of performance of tie duties of 
the assignor and its acceptance by the assignee constitutes a promise by lira 
to perform those duties. This promise is enforceable by either tie assignor 
or the other party to the original contract. 

(5) The ott-er party may treat any assignment which delegates performance 
as creating reasonable grounds for insecurity and may without prejudice 
to his rights against the assignor demand, assurances from the assignee (Section 
2609) . 

DELAWARE STUDY COhLENT 

(1) Delegation of Performance . Under s 2210 (1), per¬ 
formance may be delegated unless the parties agreed other¬ 
wise or unless the performance sought is such that the other 
party would have a "substantial interestV in having the 
original promisor perform. However, the delegating party 

is not relieved of hia duty to perform. This is in accord 
with | 160 (3) (a) of the Restatement of Contracts. See 
Industrial Trust Co. v. Sti dham. 33 A. 2d 159 (1942)-duty 

to perform contract for personal services held not dele¬ 
gable. 

(2) Assignment of Righ ts. Unless otherwise agreed, 
the first sentence of g 2210 (2) allows all rights to be 
assigned except where the position of the obligor would 

be materially affected. Accord: Restatement of Contracts . 

§ 151, However, the second sentence thereof permits assign¬ 
ment of a right resulting from full performance or as 
damages for a breach even though the contract provides 
otherwise. In the Industrial Tr ust case, supra., the 
court distinguished between the prohibition against dele¬ 
gating a duty to perform personal services and assigning 
the money or earnings resulting from such work. In addition, 
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the court stated that a nonassignable personal contract 
right may, through breach, give rise to an assignable 
action for damages. See also Catalfano v. Higgins , 182. 

A. 2d 637 (1962)^ 

(3) Interpretation of ProhBitidp vs. Assignment of 

win —MMW — i l l ' I ———■ — ■nr , 'm nnw—M am « —* ■ »*— —i i« ' i t mn h i ii "ip ————n nn. i -. 

“The Contract 1 *. Section 2210 (3) is in accord with the 
UCC’s recognition of the fact that the commercial needs 
of a credit economy require that contract rights be as 
freely assignable as possible and that general prohibitions 
are reasonably deemed to be applicable only to delegation 
of perf ormance. 

(4) Presumption That Assignee Acquires Rights and Assume b 
Duties Under the Contract , Section 2210 (4) provides that 

an assignment of rights will carry with it a delegation 

of duties unless the contrary is indicated. A promise 

to perform on the part of the assignee is implied and may 

be enforced by either the assignor or the other party. 

Accord: Restatement of Contracts , 1 164. 

(5) Right to Adequate Assurance of Performance . The 

"other party" (i.e. original promissee) may treat the 'del¬ 
egation of performance as reasonable grounds for insecurity 
and require assurances of performance from the assignee 

under s 2609 without prejudicing his rights against the 
s 

assignor. This provision is new. See annotations to 

s 2609, infra, 
s 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1201. "Rights". Section 1201. 

"Buyer". Section 2103. "Seller", Section 2103. 

"Contract". Section 1201, "Term". Section 1201, 

"Party", Section 1201. 
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CHAPTER "2, SALE'S 

SUBCHAPTER 3 - General ob3 i,Ration and Construction of Contract 
g 2-301. General Obligations of Parties. 

The obligation of the seller is to transfer and deliver and 
that of the buyer is to accept and pay in accordance with the 
contract. 

DELAWARE STUDY COMMENTS 

This section states the basic obligation 
of the seller to transfer and deliver the goods 
and of the buyer to accept and pay for then in 
accordance with the contract. It is In accord 
with Sections 11 and 4l of the Uniform Sales 
Act. (6 Del. C 711 > 74l). The UCC draftsmen 
state that for purposes of accuracy the word 
"obligation” instead of the word "duty” is 
used in the UCC provision. They note that 
the ”duty” to perform may arise only after the 
party renders performance or only after some 
other specified condition occurs. 

DEFINITIONAL CROSS REFERENCES 

”Buyor”. Section 2-103- 

"Contract”. Section 1-201. 

"Party”. Section 1-201. 

"Seller”. Section 2-103. 

s 2-302. Unconscionable Contract or Clause, 
s 

(1) If the court as a matter of law finds the contract cr any 
clause of the contract to have been unconscionable at the time It 

0 

was made^ the court may _refuse_ to enforc e the contract, or it may 
enforce the remainder of the contract without the unconscionable 
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clause, or It may hc l.imi t_ the application of any unconscionable 
clause as to avoid any unconscionable result, 

(2) When it is claimed or appears to the court that the contra 
or any clause thereof may bo unconscionable the parties shall be 
afforded a reasonable opportunity to present evidence as to its 
commercial setting, purpose and effect to aid the court in making 
the determination, 

DELAWARE STUDY COMMENTS 

This section permits a court to refuse to 
enforce a contract or any part thereof which 
it finds as a matter of law to have been uncon¬ 
scionable at the time it was made. It is not 
the intention of g 2-302 to change the results 
that courts have been reaching in cases in¬ 
volving unconscionable contracts. Such con¬ 
tracts have been invalidated in the past by 
courts through technical interpretation of 
language, manipulation of rules cf offer and 
acceptance or by determinations that a particu¬ 
lar clause was contrary to public policy or to 
the drmlnent purpose of the contract or other 
similar strained construction. This section 
is intended to make it possible for courts to 
consider questions of unconscicnability dlrectl; 
and explicitly. It Is aimed not at the instance 
where superior bargaining power is present, 
but rather at the "prevention of oppression and 
unfair surprise." The draftsmen in the official; 
comments to this section note that "the basic 
test is whether, in the light of the general 


- 75 - 





•„omr:ercial background and the ccmnercial needs 
cf the particular trade or case, the clauses 
involved are so one-sided as tc be uneonsclon- 

able under the circumstances existing at the 
tine of the making of the contract.& 

| 2-302(1) makes it clear that the deternin 
ation of whether or not a contract or one of 
its provisions is unconscionable is a natter of 
law to be determined by the court rather than 
n jury. The connercial evidence which, under 
2-302 (2), is permitted to be introduced 
on the matter cf unconscionablllty is therefore 
for the consideration cf the court rather than 
a jury. 

It is cf course a well established princi¬ 
pal of equity law that courts will refuse to 
enforce agreements which are unconscionable. 
Comparable rules are also applied by courts 
of law. See Restatement of Contracts . 

If 236 (a), Secondary Rules Aiding Application 

of 

Of Standards/Interpretation :§- 3 Q 2 . Excuse of 
Condition that Involves For ,felture ;! 339 . 
Liquidated Damages and Penalties , and see 
also g 367, Effect of Unfairness, Hardship , 
Mistake and Inequitable Conduct . 

The following decisions are among those 
cited by the UCC draftsmen which invalidate 
unconscionable provisions in sales contracts 
by utilizing "adverse construction of language?*. 
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S5alle ' v *'«•**« *>« re,chafl by direct 

-^plication rf g 2-302 without recourse to 

BU ' alne ' 1 »™et™cUcn of language. In Kansas 
P£tyjg ylesal9 Sr ^e^^Oonpany v. Weber Packing 
2 £ 2 fl££itlen, 93 Utah 4 l 4 , 73 p.'2d' I 27 2 ( 7^)7 
a clause Uniting tire for conplalnts was held 
inapplicable to latent defects In a shlpnent of 


catsup which could be discovered only by 
microscopic analysis, m Robert A, Munroe 
& Company v. Meyer .(1930) 2 K-B- 3 12> a 
warranty of description was held valid despite 
the inclusion in the contract of a disclaimer 
Clause reading "with all faults and defects", 
where adulterated neat not up to the contract 
description was delivered. 


Another case illustrating the type of 
situation to which this section would be applied 

18 ^- CDonal:1 v - Maclr - Motor T r uck Co ., I27 Me. 
! 33 , 1 ^ 2 A 63 ( 1923 ). In said case a seller of 
a used car told his buyer that "this car is used 
and I can give no warranties». About a year 
later it was established that the seller had 
never owned the car and the real owner thereof 
replevied it from the buyer, m a subsequent 
action by the buyer against the seller for breach 


of a warranty of title the 


seller wa.s unsuccess¬ 


ful in setting up a disclaimer of "ail warranties 


express or implied" as a defense. 


The court 
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.ruled that the dlsclalner was Intended tc be 
nrpilcable only to warranties of quality and not 
to a warranty of title. See Hawkland, Sales 
and Bulk Sa l es Undgr the Un ifcra Coraraercial 

C ede ”23"2^ (195'iK " “ 

Although some of the language of Delaware 
case law would appear to be contrary to this 
section, a close examination of the cases leads 
to the contrary conclusion. For example, in 
Hajcca Corp. vs. Security Trust Co .. 2 Terry 
51 k > 25 A, 2 d 373 , 333 (19I4.2), the court stated 
that it could not remake the contract of the 
parties, "either by fastening on one of then a 
liability which is not within the meaning of 
the language used, cr by affording to the other 
party a measure of protection which the contract 
does not cover."' The court there held that 
where a centrect of deposit drafted by the 
depositor merely specified what items should 
go into the account and how withdrawals there- 
frog should be made, such contract did not 
constitute an implied restriction on the bank 
preventing it from cashing checks drawn to its 
order and endorsed in the plaintiff's name by 
the credit manager who was authorized to make 
deposits in the account. This result is not 
inconsistent with § 2 - 302 , See also Laird v. 
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to to 


F apllyers Liability Assur, Gcrp . 2 Terry 216, 
lu Ac2'<3. obi (1941) - Where securities were 
obtained by false pretences by a person who 
delivered them to an Insured broker, who sold 
them, the broker was not entitled to recover 
on his policy since the securities were not 
"stolen" within the meaning of the policy 
indemnifying him against losses from having 
sold as agent or broker for another any securi¬ 
ties "which shall have been forged, counterfeit¬ 
ed, raised, or otherwise altered, or lost, or 
stolen.") 

DEFINITIONAL CROSS REFERENCE: 

"Contract". Section 1-201. 

2-303* Allocation or Division of Risks 

Where this Article allocates a risk or a burden as between the 
parties "unless otherwise agreed", the agreement may not only shift 
the allocation but may also divide the risk or burden. 

DELAWARE STUDY COMMENT 

In cases where Article 2 establishes a risk 
or burden "unless otherwise agreed", § 2-303 
authorizes the parties either to allocate or 
divide risks of 1 burdens so imposed. This right 
is subject to the provisions of i 2-302 
(unconscionable contract or clause) and § 1-102 
(3) and (4) - variation by agreement). Indeter¬ 
mining what agreement the parties made, the 
surrounding circumstances are to be loo3;ed to 
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as well as the express terms. See § 1-201 ( 3 ) - 
0,v2:. c, tlo/i of "Agreement 1 *. 

‘fills section is consistent with present Dela¬ 
ware statutory law. See 3 IS USA, 6 Del. G 1 J1& - 
title to goods passes when parties Intend It to 
pass 5 § 19 USA , 6 Del, 0 § 719 - standards for 
determining passage of title in cases where parties 
have not expressed their Intention as to when title 
should pass; § J1 USA, 6 Ds.'U 0 771 - where rights 
or obj.lgatlons arise by implication of law, they 
may be varied by express agreement, course of 
dealing, or custom. See also comment to § 2-719 
infra, 

DEFINITIONAL CROSS REFERENCES: 

''Party'*. Section 1-201. 

".Agreement" # Section 1-201 j 

§ 2-304, Price Payable In Money, Goods, Realty, or Otherwise . 

(1) The prioe can be made payable In money or otherwise. If It 
Is payable in whole or in part In goods each party is a seller of the 
goods which he Is to transfer. 

(2) Even though all or part of the price Is payable in an 
Interest in realty the transfer of the goods and the seller's obliga¬ 
tions with reference to them are subject to this Article, but not the 
transfer of the interest In realty or the transferor's obligations In 
connection therewith, 

DELAWARE STUDY COMMENT 
This section expands the application of 
present Delaware law. See § 9(2) & (3)> USA, 

-SO- 



6 Del, C I 709(b) & (c). Under 1 the USA the price 
niriji nc payable in money or any personal property, 
but where "any Interest in real estate constitutes 
the whole or part of the consideration'* the USA la 
inapplicable* 

On the other hand under I 2-304 the price can 
be paid "in money or otherwise". In addition, if 
the transaction also Involves the transfer of an 
interest in realty, each party is treated as a 
seller of the goods he is to transfer,, However 
in such a case the aspect of the transaction 
involving the transfer of the realty is controlled 
by tho local real property law and only the trans¬ 
fer of the goods and the sellers obligations with 
reference to the goods is subject to Article 2 a 
In determining what portion of the transaction is 
to be governed by local realty law and what portion 
thereof by Article 2 , the Code draftsmen note that 
"the complexity of these situations may be such 
that each must be analyzed in the light of the 
underlying reasons in order to determine the 
applicable principle. Local statutes dealing with 
realty are not to be lightly disregarded or altered 
by language of this Article, In contrast, this 
Article declares definite policies in regard to 
certain matters legitimately within its scope 
though concerned with real property situations, 
and in those instances the provisions of this 
Article control ," 1 




b as: 


This section would make the 
^cwiaeo subject to Article 
of goods are covered both 


exchange of goods 
!. Contracts 'of 
by the USA and 


the UOG 

DEFINITIONAL CROSS REFERENCESj 
"Goods"* Section 2-105^ 

"Money". Section l~201 o 
"Party". Section 1-201. 

"Seller". Section 2-103* 

I 2 - 305 , Open Price Term -, 

(1) The parties if they so intend can conclude a contract for 
sale even though the price is not settled. In such ? case the pries 
is a reasonable price at the time for delivery if 

(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they 
fail to agree; or 

(c) the price is to be fixed in terns of some agreed market 
or other standard as set or recorded by a third person 
or agency and it Is not so set or recorded, 

(2) A price to be fixed by the seller or by the buye|* means a 

i 

price for him to fix in good faith. i 

(3) When a price left to be fixed otherwise than by Agreement 
of the parties falls to be fixed through fault of one party the other 
may at his option treat the contract as cancelled or himself fix a 
reasonable prioe. 

(4) Where, however,, the parties Intend not to be bound unless 
the price be fixed or agreed and It is not fixed or agreed there is 
no contract. In such a case the buyer must return any goods already 
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time of delivery arid the seller must return any portion of the price 
paid on account. 

DELAWARE STUDY COMMENT 


(1) Existence of Contract With Open Price Term . Sec¬ 
tion 2-305 is a specific application of the general prin¬ 
ciples set forth in | 2-204(3) providing that even though 
one or more terms are left open a contract for sale does 
not fail for indefinitemcss if the parties have intended 
to make a contract and there is a reasonably certain basis 
for giving an appropriate remedy. In such a case where 
the price term is not settled by the parties* the price is 
a reasonable price at the time for delivery if: (a) nothig 
is said as to price; or (b) the price is left to be agreed 
by the parties and they fail to do so; or (c) the price is 
to be fixed on the basis of some objective standard which 
is not set or recorded. 

Section 2-305(1) (a) and (b) are in accord with exist 
ing Delaware law. See 1 9(4) USA, 6 Del, C § 709(b); 
Speakman v. Price , 2 Boyce 377> 25 Del. 377, So Atl. 627 
(1911) - where no price is fixed in a contract of sale, 
delivery and acceptance of the goods imply an agreement to 
pay the reasonable value thereof; Martin v. Star Publlsh- 
ING Co. , 11 Terry lgl, 50 D e l. lgl, 126 A.2d 23S (1956)- 
if a contract of sale fails to provide specifically for 
payment, a promise to pay the reasonable value will be 
implied to effectuate the intention of the parties. 

Section 2-305(1)(c) would change existing Delaware 
law. Under § 10(1) of the USA, 6 Del. C | 710(a), where 
a third person was to fix the price pursuant to the con¬ 
tract for sale, and without fault of the seller or buyer 
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failed to do sc, the contract of sale was thereby avoided. 
Under i 2--3. )f 3(1)(o) the price in such case would be a reas¬ 
onable price at the time for delivery. 

(2) Good Faith Requirement . Section 2-305(2) meets 
the reasonable commercial expectations of the parties by 
specifying that where a party to the contract is given the 
power to set the price, such price must be set in accord¬ 
ance with the requirement of good faith. It should be 
noted that good faith as used in 2-305(2) requires "hon¬ 
esty in fact" (see 1-201(19)) and, in the case of mer**. 
chants, also requires "observation of reasonable commer¬ 
cial standards cf fair dealing in the trade" (see 2-103(b)) 

Set 

(3) Aggrieved Party's Potion To Damages or To/a Reas¬ 
onable Price . Section 2-305(3) is generally in accord \ : 
with § 10(2) of the USA. See 6 Del. C I 710(b). Under 
both provisions, a party who wrongfully prevents a third 
party from setting the price pursuant to the procedure in 
the contract, is subject to action by the aggrieved party. 
However, 2-305(3) gives the aggrieved party the option of 
treating the contract as cancelled or alternatively fixing 
a reasonable price himself. 

(4) Agreed Price as Prerequisite To Creation of Con- 
-tract . Section 2-305(4), aF well as § 2-305(1), clearly 
recognize that under some circumstances the absence of 
agreement on price may be relevant in establishing that 
the parties actually did net intend tc be bound unless and 
until the price was fixed. Section 2—305(4) expressly pro 

i es that in such a case the buyer must return any goods 

already received, or if this is not possible he must pay 

the reasonable value at the time of delivery. In suck a 
case the seller must return any portion cf the price paid 
tc him. „gij._Definitlcnal Cross References 

to be added. 



B 2 ~ 30 b. OUTPUT, RE QUI EE MEN TO AND EXCLUSIVE DEALINGS, 

(1) A term which 'vasiras the quantity by the output of the 
seller or the requirements jf the buyer means such actual output or 
requirements as may occur In good faith, except that no quantity 
unreasonably disproportionate to any stated estimate or In the absence 
of a stated estimate to any normal or otherwise comparable prior out¬ 
put or requirements may be tendered or demanded. 

(2) A lawful agreement by either the seller or the buyer for 
exclusive dealing in the kind of goods concerned Imposes unless other¬ 
wise agreed an obligation by the seller to use best efforts to supply 
the goods and by the buyer to use best efforts to promote their sale, 

DELAWARE STUDY COMMENT 

(1) Output and Requirements Contraa& a Sellers 

and buyers may often, as a matter of commercial 

need, prefer to measure the quantity term by the 

seller 1 s output or buyer's requirements. Some 

aourts Invalidate such agreements on grounds of 

lack of definiteness or lack of mutuality of 

obligation between the parties. Under I 2-306 (l) 

contracts which state quantity In terms of output 

of the seller or requirements of the buyer are 

deemed to mean such actual output or requirements 

as may occur in good faith and are accordingly not 

invalid for lack of definiteness or nutuailty of 

obligation. 8 2-3©6 (l) further provides that the 

ed 

quantity tende^/or demanded may not be unreason-; 

ably disproportionate to any stated estimate or In 

the absence thereof, n to any normal or otherwise 

comparable prior output or requirement.” This 

area of the law was not covered by the Uniform 
r-S5=: 



Sa1.es Aot t However In the case of Darby v, Had ., 
J P^nnewxll 25, 5^ Atl a 64 (1930) , the contract 
fox the aale of all of the seller's "merchantable 
peaches :r growing on his farm was hell enforceable 
The court deemed the parties to have Intended the 
quantity of "merchantable" peaches to be deter¬ 
mined in good faith. The validity of such com - 
tracts is also recognized by the Restatement of 

C ontracts . See § J>2, Requirement of Certainty 

In the Terms of a n Offer, Illustration 12. 

No Delaware cases have been found on the 

portlpn of 9 2 - 30 $ ( 1 ) providing that no quantity 

ate 

unreasonably disproportion to any stated estimate 
ed 

may be tender/or demanded. However, this la in 
accord with cases from other Jurisdictions. See 
Poland Coal Co. v. Rogers , 260 Pa. llg, 103 Atl, 
159 (191-9) - Contract which called for "require¬ 
ments" estimated at 3333 tons per month held to 
mean an amount reasonably near the estimate. The 
code draftsmen In their comments to this section 
point out that variations, even to the point of 
cessation of the requirements, are permitted if 
the party is acting in good faith. They state 
that shutdown by a requirements buyer for lack 
of orders might be permissible when a shutdown 
merely to curtail losses would not , , . . . 

Similarly, a sudden expansion of the plant by 
which requirements are to be measured would not 

be Included within the scope of the contract as 
~S6- 



made but normal expansion undertaken In good faith 
be within the scope of this section,, ®ne of 
the .factors in an expansion situation would be 
whether the market prioe had risen greatly In the 
case in which the requirements ''contract contained 
a fixed price, 15 ALL and NCCUSL, Uniform Commercial 

Cede, 1962 Official Text With Commen t a , 75* 

(2) Exclusive Dealings Contracts , I 2-306 
(2) requires that, in an exclusive dealership 
contract, the parties use their beet efforts to 
supply goods or promote their sale. The agent is 
required to use due diligence in the development 
of the territory and the principal Is expected to 
refrain from supplying any other dealer or agent 
within the exclusive territory. No Delaware case 
has been found on this point. How^rerr, i 2-306 
(2) is in accord with cases from ’uri edict lb had n, 

See Wood v. Lucy, Lady Duff-Gcrdon, 222 N.Y„ SS, 

US N.E 0 2l4 (1917) - dealer in exclusive dealer 
contract was bound to its te ms-mutuality of 
obligation held present since the dealer was 
required to use reasonable efforts to sell the 
goods, 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Good faith". Section 1-201." 

"Goods". Section 2-105. 



Section 1—201 


Kpar-ty* 1 . 

-Tv. a* Beet’on 1-201,, 

■In '£.t' 6 Section M-.103, 

1 2-3C?o Delivery in Single Lot or Several Lota , 

Unless otherwise agreed all goods called for by a contract for 
sale must be tendered in a single delivery and payment le due only on 
such tender but where the circumstances give either- party the right 
to make or demand delivery in lots the price if it oa.u be apportioned 
may be demanded for each lob 3 

DELAWARE STUDY COMMENT 

S.2-307 continues the Uniform Sales Act 
presumption /“see section 45 USA- 6 Del, 0 § 745 
(aj_/ that unless otherwise agreed the contract 
of sale requires goods to be tendered in a single 
delivery., See Harper v„ Board , 3 Penn. 110, 19 
Del 0 110- 50 A„326 (1900) - Contract for the sale 
of 14,000* « .**:;■ goatskins to be shipped from Russia 
to Philadelphia constituted a single contract under 
which the purchaser had the right to Wait until 
the entire quantity of skins was ready for 
delivery before he would be required to accept or 
reject them* Bee also St, Regis Sales Corp a y» 
W ilson Cabinet Co 3 > 90 A„2d 4SS (1952) — buyer 
ordered goods with shipping instructions calling 
for shipments on July let, September 1st, and 
November 1st, 1947, net 30 days. Contract between 
buyer and seller was held to bs a complete trans¬ 
action and entirey Statute of Limitations was 
deemed not to begin running until end of 30 day 
~gg- 



period following last delivery. 

Where it Is not commercially feasible to 

deliver oa* to receive the goods in a single lot, 

the price may be demanded for each lot if It can 

be apportioned. This is in accord with the 

principle of concurrent payment and delivery set 

forth in section 42 of the Uniform Sales Act 

/2 S36 6 Del. C § 42 J and Section 2™5H (l) of the 

Uniform Commercial Code, The UCC draftsmen note 

In their comments that this portion of i 2-307 

reverses the holding of Kelly Construction Co. v„ 

Hackensack Brick Go,, 91 N. J„ L. 585, I03 A,4l7 

(1918). which held that payment Is not required 

/tract 

until all deliveries are made, even If the con-' 
or circumstances permits or requires the seller to 
make delivery in lots. They also note that | 2 t 3Q7 
is in accord with Lynn M» Ranger, Inc, v a Cilder- 
,sleeve, 106 Conn, 372, 1J8 A 142 (1927), in which 
a seller was held to be entitled to payment for 
two carloads of coal which were delivered under 
a contr&ct calling for delivery of six carloads of 
coal. 

The Delaware case of Shlmp v 0 Sledel , 6 
Iloust. 421 (133.1) Is in accord with 1 2-307 and 
the 'j-ildersleeve case. The Shimp case, in a 
situation involving an entire contract, permitted 
the seller to bring an action for partial payment 
up to the value of the amount of goods delivered;, 
subject to the buyer's right to recoup damages 
incurred as a result of the incomplete 
-39- 
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the seller. See also Joh nson Forg e Co,, v„ Leonard , 
i 'k mu, 19 Del. 3^2, 51 A. 305 (1902) - con¬ 
tract for delivery of a specific quantity of iron 
required payment in installments on delivery of 
each hundred tons - after delivery of first install¬ 
ment buyer refused to make payment until it received 
i* the amount we have purchased. 11 - Court ruled as a 
matter of law that said refusal to pay until the 
entire quantity of iron was delivered evidenced 
an intention to repudiate the contract, and there¬ 
fore Justified rescission by the sellers. 

DEFINITIONAL CROSS REFERENCES: 
n Contract for sale". Section 2-lo6. 

"Goods». Section 2-105. 

"Lot". Section 2-105„ 

"Party". Section 1-201. 

"Rights". Section 1-201. 

§ 2-30$. Absence of Specified Place for Delivery . 

Unless otherwise agreed 

(a) the place for delivery of goods is the seller*a place of 
business or if he has none his residence; but 

(b) in a contract for sale of identified goods which to the 
knowledge of the parties at the time of contracting are 
in some other place, that place is the place for their 
delivery; and 

(c) documents of title may be delivered through customary 
banking channels. 

DELAWARE STUDY COMM NT 

(a) and (b) Presumptions Re Place For Delivery, 

Where the parties to a contract of sale have not 
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otherwise agreed regarding the place of delivery 
of goods, ii P~p02> specif lea that delivery is 
required at the sellers place of business or, If 
he has none, his residence. However In the event 
that the contract calls for the sale of identified 
goods which to the knowledge of the parties at the 
time of contracting is in some other place, that 
place, rather than the sellers place of business or 
his residence is the place at which delivery Is 
required* These provisions of § 2.~302 restate 
similar presumptions found in § 43 (1) of the 
U S A„ See 6 Del, C 743(a); Suesman BroB* v, 

Meier, SO Pa. Super. (1922); flordonlv, Hughes , 

S3 K. 355, S5 A. 353 (1912); G-ruen v q George 
A. O'hl & Co. , gl N.J.L, 626, SO Atl» 547 (1911). 

(c) Documents Forwarded Through Banking 
C hannels . Itfhere "customary banking channels" 
require only due notification by the banker that 
the documents are on hand, notification to the 
buyer by the bank is all that is required under 
§ 2~30£>, In such a case the buyer is himself 
required to arrange for the physical receipt of 
the goods and the seller Is not required to do 
anything further to tender them at the buyer’s 
address. 

Provisions Governing Specialized Agreements 

Re Place of Delivery . The UCC draftsmen expressly 

note that where delivery by a carrier Is "required 

or authorized by the agreement", the seller.*s 

duties regarding delivery of the goods are governed 

by 3 2~504. They also note that where a bank has 
- 91 - 



purchased a draft aooompauJsd 'by documents o.r has 
undertake- 1 is collection os* behalf of the seller, 
part 5 of Article 4 of the UdC sets forth the bankfe 
duties and relationship to Its customera a If a 
letter of credit is utilised, Article 5 of the UCC 
on Letters of Credit sets forth the duties and 
relationships between the bank and the seller and 
the buyer, 

DEFINITIONAL CROSS REFERENCES : 

’’Contract for sale". Section 2-106, 

"Delivery", Section 1-201 t 
"Document of title". Section 1-201 
"Goods", Section 2-105* 

"Party"o Section 1~201« 

"Seller". Section 2-103 0 

§ 2-309« Absence of Specific Time Provisions; Notice of Termi nation, 

(1) The time for shipment or delivery or any other action under 
a contract if not provided in this Article or agreed upon shall be a 
reasonable time* 

(2) Whei-e the contract provides for successive performances but 
is indefinite In duration it is valid for a reasonable time but unless 
otherwise agreed maj be terminated at any time by either party* 

(3) Termination of a contract by one party except on the happen¬ 
ing of an agreed event requires that reasonable notification be 
received by the other party and an agreement dispensing with notifi¬ 
cation is invalid if its operation would be unconscionable, 

DELAWARE STUDY COMMENT 

(?..) Performance Within a Reasonable Tlme e 

Section 2-309(1) provides that in situations which 

are not expressly provided for elsewhere 
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in Article 




!> ' JV agreed ;-pon by the 


parblec the time for 
Phl’r.-merit delivery or any o trier action under a 
contract if. a reasonable tim3 e Thie Is in accord, 
with 3 ' l1 j (2) of the Uniform Sales Act - Time of 
Delivery, 6 Del. G 1 7^3 (b). However the UCC 
provision extends the "reasonable time” standard to 
"any other action under a contract” as well as to 
shipment or delivery. The UCO draftsmen note that 
this section continues the policy of'i -+3(25 USA 
;and also § ^5(?) USA, 6 Del. C § 74*3(t>) - Delivery 
In Installments; 1 47(1) USA, 6 Del. C 0 747(a) - 
Buyer's Hight to Reasonable Opportunity for Examin¬ 
ation of Goods, and 1 42 USA, 6 Del* 0 I 742 - What 
Constitutes Acceptance. In determining what con¬ 
stitutes a "reasonable trims” standards set forth 

in § 1-204 regarding "Reasonable Time"; I 1-203 

general .obligation of good faith; and q 2 - 103 (b) - 

■' " '* "■'' 3 ° /suited, 

good faith obligation of "Merchants" should be con- 

Section 2-309 (1) is also In accord with 
existing .Delaware case law. See Walker v. Taylor, 

4 Perm, 112, 20 Del. 112, 53 A. 357 (1902) - 
delivery is required within a reasonable time 
where no specific time is required by the contraot 
of sale - reasonable time to be established In 
light of the nature of the article sold, the usual 
course of the particular business, and other rele¬ 
vant circumstances. See also N ational Commodit y 
Goi-p. v. Th e American Fruit Growers , JO A Q 2d 22 
(1950) - where contract for sale of dried peas 
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provided that shipment of peas he made In January, 

1‘eh.ruH and March on buyers call and buyer did not 
seasonably demand delivery from the seller In 
sufficient time for completion of delivery by 
March 31* the seller was entitled to recover dam¬ 
ages because of failure of the buyer to make a 
timely demand for shipment or delivery* See also 
Re statement of Contracts I 3 2 > Illustration (4). 

(2) Indefinite duration , Where the contract 

fails to specify the duration, § 2-309 (2) provides 
that the contract is effective for a ^reasonable 
time” and may be terminated on reasonable notice. 
See Restatement of Contracts , sections J2, 33* and 
3'4 e See also Wat b on v. G-ugino , 204 N.Y. 535* 92 
N.E.18 (1912). . . . .d 

* 

(3) Notice of Termination, The section 
2-309 ( 3 ) requirement of M reasonable notification 
of termination* of a contract of indefinite dura¬ 
tion Is In accord with the general policy of 
existing Delaware case law. See Barnl v. Kutner , 

7'5 A.2d SOI (1950) - buyer required to notify 
seller of a breach of warranty within a reasonable 
time* See also Bailey v„ 8.S. Stafford, Inc. , lJS 
A ppo J)iv. 811, 1 66 N.Y.S.79 (1917) — six months r 
notice was held to be adequate to terminate the 
contract of indefinite duration. The portion of 

a 2 - 309 ( 3 ) specifying that an agreement dispensing 
with notification of termination of a contract of 



.definite duration is invalid if Its operation 

would “be unoonsclenable is in aocord with the 
general principles set forth in I 2-302 of the 

ucc* 

DEFINITIONAL CROSS REFERENCES; 

“Agreement". Section 1-201. 

"Contract". Section 1-201. 

"Notification". Section 1-201. 

"Party". Section 1-201. 

"Reasonable time". Section 1-204. 

"Termination", Section 2-106. 

2-310, Open Time for Payment or Running of Credit; Authority to 
Ship Under Reservatio n. 

Unless otherwise agreed 

(a) payment is due at the time and place at which the buyer is 

to receive the goods even though the place of shipment is the 
place of delivery; and 

(b) if the seller is authorized to send the goods he may ship 
them under reservation, and may tender the documents of 
title, but the buyer may inspect the goods after their 
arrival before payment is due unless such inspection is 
inconsistent with the terms of the contract (Section 2-513); 
and 

(c) if delivery is authorized and made by way of documents of 
title otherwise than by subsection (b) then payment is due 
at the time and place at which the buyer is to receive the 
documents regardless of where the goods are to be received; 
and 
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(a) where the seller is required or authorized to ship the goods 
on credit the oredit period runs from the time of shipment 
but post-dating the invoice or delaying its dispatch will 
correspondingly delay the starting of the credit period. 
DELAWARE STUDY COMMENT 

(a) Time of payment. Section 2-310(a) 
of the UCC and § 1+2 of the USA, 6 Del. C 
§ 71+2, both establish a presumption against 
the extension of credit. However, § 2-310 
provides that payment is due at the time and 
place qt which the buyer is to receive the 
goods, even though "delivery" occurs elsewhere. 
Section 1+2 of the USA, if literally applied, 
requires payment of the price when delivery of 
the goods is tendered. Under § 1+6 of the 
USA (6 Del. C I 71+6) delivery to a carrier 

4-hg 

on behalf of the buyer is deemed delivery to / 
buyer unless the seller is required to pay 
the freight. In many situations under the 
USA,a buyer therefore would be required to pay 
for goods because delivery to him had occurred, 
even though the goods had not yet been 
received. In such cases inspection prior to 
payment would be impossible, unless the buyer 
traveled to the seller's place of business, 
or to some intermediate point where delivery 
occurred, to inspect the goods before they were 
delivered to the carrier. 





Such a rule frequently did not meet the 
reasonable commercial expectations of the 
parties and the courts therefore, evem under 
the USA, readily found that the parties had 
agreed in the contract of sale to give the 
buyer a right of inspection at the point of 
destination prior to payment* despite the fact 
that delivery may have already occurred. For 
example, courts have allawed the buyer the right 
of inspection prior to payment of an order 
bill of lading with a sight draft attached, 
where the contract of sale specified: (1) 
shipment f.o.b. the buyer's town, (2) was 
bilent on the right to inspect, and (3) 
contained, in the court's judgment, no 
equivalent’ of a "C.O.D." term. Imperial 
Products v. Chemical Co., 187 App. Div. i$99, 

176 N.Y.S. ij.9, Aff'd 228 N.Y. 528, 126 N.E. 

911 (1919). A similar result was reached where 
the delivery term was f.o.b. at a point inter¬ 
mediate between the seller's and buyer's places 
of business. Deveso v. Chandler, 210 App. 
riv. 681+, 206 N.Y.S. 601)., Aff'd 21+1 N.Y. 559 , 

150 N.E. 554 (1925). 

Under the "Receipt" test of Section 2-310 

(a) of the UCC and the "delivery” test of the 

USA neither the seller or buyer can maintain 

an action against the other without first 

establishing that he has duly tendered perform- 
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anco himself. Vidal v. Transcontinental & 

Western Air, Inc., 120 P. 2d 67 (3rd Cir. 

I 9 I 4 -D™buyer denied action for breach of con- 

did not tender but 

tract where seller/had goods ready for 
delivery at the agreed dates and places and 
buyer, erroneously assuming that seller would 
not be able to render performance, failed to 
duly tender payment. 

■■■(b) and (c) Shipment under reservation : 
Inspection. Under I 2-310(b) and (c) a buyer 
is entitled to inspection befor© he pays 
unless the contract: (1) provides for 
delivery "C.O.D." or contains some other 
similar term, or (2) provides for payment 
against documents of title without reserving 
a right to inspection prior to such payment, 
or (3) the buyer has otherwise agreed. 

See § 2-513 3 UCC. However, even though the 
buyer has a right to inspection prior to 
payment, the seller nevertheless may reserve 
a right to possession of the goods until he 
has received payment, if no credit has been 
extended under the terms of the contract. 

Payment before inspection is required 
under § 2-310(b) and (c) where that right 
has been contracted away as in a "C.O.D." or 
similar type of contract. See§§ 2-513, 2-321; 
Plumb v. -J. W. Hallauer & Sons Co., Iip5 App. 

Div. 20, 130 N.Y.S. 147 (1911); Schnitzer 
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Steel Products Co. v. Henry C. Eastburn & 

Son, 83 A. 2d 68 I 4 . (195D. See also 
§ 20 UM, 6 Del. C S 720. 

(d) Computation of credit. The UCC 
draftsmen in their comments state that 
§ 2-310(d) is in accord with commercial 
practice. It provides that: ( 1 ) a credit 
term is presumed to run from the time of 
shipping, and ( 2 ) posting the invoice or delay¬ 
ing its dispatch correspondingly delays the 
starting of the credit period. 

DEFINITIONAL CROSS REFERENCES: 

"Bayer". Section 2-103. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"Goods". Section 2-105. 

"Receipt of goods". Section 2-103. 

"Seller". Section 2-103. 

"Send". .Section 1-201. 

"Term". Section 1-201. 
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§ 2-311. Options and Cooperation Respecting Performance. 

(1) An agreement for sale which is otherwise 
sufficiently definite (subsection (3) of Section 2-204) 
to be a contract is not made invalid by the fact that it 
leaves particulars of performance to be specified by one 
of the parties. Any such specification must be made in 
good faith and x/ithin limits set by commercial reasonable¬ 
ness. 


(2) Unless otherwise agreed specifications relating 
to assortment of the goods are at the buyer’s option and 
except as otherwise provided in subsections (1) (c) and 

(3) of Section 2-319 specifications or arrangements 
relating to shipment are at the seller's option. 

(3) Where such specification would materially affect 
the other party's performance but is not seasonably made 
or where one party's cooperation is necessary to the . 
agreed performance of the other but is not seasonably 
forthcoming, the other party in addition to all other 
remedies 


(a) is excused for any resulting delay 
in his own performance \ and 


(b) may also either proceed to perform 
in any reasonable manner or after 
the time for a material part of his 
own performance treat the failure 
to specify or to cooperate as a 
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breach by failure to deliver or accept 

the goods. 

DELAWARE STUDY COMMENT 

(1) Specification of Details - Indef- 
initeness. Subsection 2-311 provides that 
a contract for sale which is otherwise 
sufficiently definite but "leaves particulars 
of performance to be specified by one of the 
parties" will not be unenforceable for 
indefiniteness or lack of mutuality or 
obligation. This provision is consistent 
with the policy underlying sections such as 
2-20l{.{3) (Formation in General), 2-305 (Open 
Price Terms), and 2-306 (Output, Requirements 
and Exclusive Dealings) which, even though 
one or more terms are left open, validate 
a contract for sale if the parties have 
intended to make a contract and there is a 
reasonably certain bases for giving an 
appropriate remedy. The requirement that 
such specification be set in good faith 
(1-201(19)) and be commercially reasonable 
establishes safeguards against arbitrary 
action and limits the range of permissible 
variations. Accord, see Restatement . 

Contracts , § 32 , Requirement of Certainty 
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in the Terms of an Offer; James Talcott, 


Inc • _ 7. Marsh al1 Field & Co. , 15 N.Y.S. 

2d 84.65 Aff'd 258 App. Div. 104.5, 17 N.Y.S. 

2 d 1020 (194-0). 

( 2 ) Assortment of Goods, Arrangements 
* a Shipment . Subsection 2-311(2) places 
specifications relating to assortment at' the 
buyer ! S: option and specifications relating 
to shipment at the seller's option in the 
absence of an agreement to the contrary. The 
UCC draftsmen state that such an agreement 
may be expressly provided for or established 
by a course of dealing, usage of trade, or 
implied from surrounding circumstances. 

(1) Lack of Cooperation . Where one of 
the parties fails to provide the required 
specifications or cooperation the other party 
is excused from any resulting delay in his 
own performance and may proceed to perform 
in any reasonable manner or treat the inac¬ 
tion of the non-performing party as a breach. 
Accord, James Talcott, Inc, v. Marshall 
Field & Go. , 15 N.Y.S. 2d 64 . 6 , Aff'd 258 
App. Div. 104.5, 17 N.Y.S. 2d 1020 (194-0) 

- contract for sale of 125,000 pounds of yarn 
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to bo used in manufacture of carpets 

designated three types of yarn at different 

prices without designating the quantity of 

each type the buyer was required to take 

- seller was permitted to recover profit 

it would have made based on lowest price if 

contract had been fully performed. See also 
of 

gestatement / Contracts , § 295, Excuse of 
Condition by Prevention or Hindrance . 


DEFINITIONAL CROSS REFERENCES: 
’’Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract for Sale". Section 2-106. 
"Goods". Section 2-105. 

"Party". Section 1-201. 

"Remedy". Section 1-201. 

"Seasonably". Section 1-201).. 

"Seller". Section 2-103. 

§ 2-312. Warranty of Title and Against Infringement; 
Buyer’s Obligation Against Infringement. 

(1) Subject to subsection (2) there is in a con¬ 
tract for sale a warranty by the seller that 

(a) the title conveyed shall be good, and its 
transfer rightful; and 

(b) the goods shall be delivered free from any 
security interest or other lien or encumbrance of which 
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the buyer at the time of contracting has no knowledge. 

(2) A warranty under subsection (1) will be ex¬ 
cluded or modified only by specific language or by 

f 

circumstances which give the buyer reason to know that 
the person selling does not claim title in himself or 
that he is purporting to sell only such right or title 
as he or a third person may have. 

(3) Unless otherwise agreed a seller who is a mer¬ 
chant regularly dealing in goods of the kind warrants that 
the goods shall be delivered free of the rightful claim 

of any third person by way of infringement or the like 
but a buyer who furnishes specifications to the seller 
must hold the seller harmless against any such claim 
which arises out of compliance vrith the specifications. 

DELAWARE STUDY COMMENT 

(l)(a) & (b) Title; Freedom from Liens, 
Encumbrances and Claims. The warranty that 
the title conveyed shall be good and its trans¬ 
fer rightful is comparable to the warranty of 
title of I 13(1) of the USA. 6 Del. C 713(a)(1). 
The warranty that the goods shall be delivered 
free from any security interest or other lien 
or encumbrance of which the buyer at the time 
of contracting has no knowledge is comparable 
to the warranty given by I 13(3) of the USA. 

6 Del. C 713(a)(3). 
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The TJCC draftsmen note in their comments 
that the warranty of quiet possession is not 
expressly provided for in the UCC. They con¬ 
clude , however, that disturbance of quiet 
possession, although not mentioned specifically, 
is one way, among many, in which the breach of 
the warranty of title may be established. 

Section 2-725(2) provides thatcause of 
action accrues when the breach occurs, regardless 
of the aggrieved party's lack of knowledge of 
the breach. A breach of warranty occurs when 
tender of delivery is made, except that where 
a warranty explicitly extends to a future per¬ 
formance of the goods and discovery of the 
breach must await the time of such performance 
the cause of action accrues when the breach is 
or should have been discovered." The latter 
phrase apparently is not applicable to breaches 
of warranty of title. The statute of limita¬ 
tions for all such breaches, including a breach 
of a warranty of quiet possession, therefore 
would seem to run from the time of the sale, 

(2) Disclaimer or Modification. Subject 
to specific disclaimer or modification, or the 
existence of circumstances which give the buyer 
reason to know that the person selling does not 
claim title in himself or that he is purporting 
to sell only such right or title as he or a 


- 105 - 



third person may have, a warranty of title 
arises from a contract of sale of goods. 

Unlike implied or express warranties which arise 
only when specific conditions are present (i.e. 
see Section 2-313* Express Warranties; 2-314-* 
Implied Warranty of Merchantability; 2-315* Im¬ 
plied Warranty of Fitness for Particular Purpose)-, 
the warranty of title under the UCC Is an absolute 
warranty in the sense that It arises automatically 
as part of any sale of goods unless disclaimed 
or modified pursuant to i 2-312(2). Under 
§ 2 - 312 ( 2 ) a disclaimer or modification of a 
warranty of title can be accomplished only by 
language or circumstances disclaiming the warranty 
of title. A general, disclaimer qualifying 

under the procedures set forth in i 2-316(2) 

and (3) for disclaimer of implied warranties would 
by itself 

therefore not/qualify as a disclaimer of a 
warranty of title. 

Section 13(2),. USA (6 Del s C 713(1) (b)) 
provides that a sh -.’iff, auctioneer, mortgagee 
or other person professing to sell goods on behalf 
of a third person by virtue of authority in fact 
or law would not be deemed to give a warranty of 
title. It was not necessary to include such a 
provision expressly in the UCC, since § 2-312(2) 
provides that a warranty of title may be dis- 


- 106 



claimed or modified by circumstances which give 
the buyer reason to know that the person selling 
is not claiming title or is selling on behalf of 
a third person. 

(3) Claim of Infringement. The warranty 
against claims of infringement of patents, copy¬ 
rights or trademarks was not expressly provided 
for by the USA. However, some courts, on grounds 
that the mere ownership of the title to personal 
property designed solely for use is of no value 
If the owner cannot lawfully use it, did hold 
that the warranty of no encumbrance covered 
infringements of patents, copyrights or trade¬ 
marks. The Electron, 7k F. 689 (2d Cir. 1896 ); 
National Metal Edge Box Go. v. Gotham, 125 App. 
Div. 101, 109 N.Y.S. ip50(1908). See also Ouzts 
v. Maloney, 157 Ohio St. 537 , 106 N.E. 2d 561 
(1952)—no liability among dealers where the 
seller did not manufacture the product and both 
the seller and buyer had the same information 
about it. 

Section 2-312(3) provides that a warranty 
against infringement arises only against 
merchant sellers and also expressly grants 
protection to sellers against charges of 
infringement where goods are manufactured to 
a buyer's specifications. 
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DEFINITIONAL CROSS REFERENCES: 


"Buyer", Section 2-103. 

"Contract for Sale". Section 2-106. 

"Goods". Section 2-105. 

"Person". Section 1-201, 

"Right". Section 1-201. 

"Seller'.’. Section 2-103. 

Section 2-313. Express Warranties by Affirmation, Promise, 
Description, Sample. 

(1) Express warranties by the seller are created 
as follows: 

(a) Any affirmation of fact or promise 
made by the seller to the buyer which relates to the 
goods and becomes part of the basis of the bargain creates 
an express warranty that the goods shall conform to the 
affirmation or promise. 

(b) Any description of the goods which is 
made part of the basis of the bargain creates an express 
warranty that the goods shall conform to the description. 

(c) Any sample or model which is made part 
of the basis of the bargain creates an express warranty 
that the whole of the goods shall conform to the sample 
or model. 

(2) It is not necessary to the creation of an 
express warranty that the seller use formal words such 
as 'warrant" or "guarantee" or that he have a specific 
intention to make a warranty, but an affirmation merely 
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of the value of the goods or a statement purporting to 
be merely the seller's opinion or commendation of the 
goods does not create a warranty. 

DELAWARE STUDY COMMENT 
(1) Express Warranties by Affirmation, 
Promise, Description. Sample. Section 2-313 
is substantially a reenactment of § 12 USA, 6 
Del. C 712, with the exception that under the 
UCC the warranties of description and sample 
are express warranties and under the USA they 
are classified as implied warranties. See 
i ll*. USA, 6 Del. C 711).; i 16 USA, 6 Del. C 716. 
The principal effect of this change in classi¬ 
fication will be to prohibit disclaimer of 
warranties of description and sample in the 
manner permitted by the UCC for disclaimer of 
implied warranties of quality. See annotations 
infra to 1 2-316. Confusion as to whether des¬ 
criptive language constitutes an express or 
implied warranty will also be eliminated. See 
Fairbanks. Morse & Co. v. Consolidated Fisheries. 
190 F. 2d 817 (3rd Cir. 1951). 

The draftsmen specify that where an affirma¬ 
tion of fact, promise, description of the goods, 
or exhibition of a sample is made by the seller, 
no specific intention to make a warranty is 


- 109 



necessary if any of these occurrences ie a part 
of the basis of the bargain. This is in accord 
with the reliance qualification of I 12 USA, 6 
Del. C 712, and Delaware case law. Loper v. Lingo . 

6 Boyce 170, 29 Del. 170 , 97 Atl. 585 (1916), E.F. 
Houghton & Co. y. Alpha Process Co. . 5 Boyce 383 , 

28 Del. 383* 93 Atl. 669 (1915).--every averment 
relating to a chattel made by the seller as a 
Iact at the time of sale and as an inducement 
thereto, if relied upon by the buyer, is a warranty. 
However, under present Delaware law, the warranty 
must be supported by consideration. See Collins 
v . Tigner , 5 Penn. 34-5, 21 Del. 34-5, 60 Atl. 

976 (1905). Under existing Delaware law a buyer 
therefore generally could not base recovery on 
a statement of warranty made after negotiation 
of the contract. Under the UCC if the warranty 
language is used after the negotiation of the 
contract, a valid modification of the contract 
can occur even without consideration if the 
requirements of I 2-209 (Modification, Rescission 
and Waiver) are met. 

_(.2) . For mal Words Not Necessary; Statements 
o£„ Value or Opinion. Section 2-313(2) provides 
that no formal words of specific intention are 
required to create an express warranty. This is 
in accord with existing Delaware law. 12 USA, 

6 Del. C 712; Collins v. Tigner . 5 Penn. 34 . 5 , 
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21 Del. 3)4-5, £0 Atl. 978 (1905). However, mere 
opinions expressed by the seller will not be the 
basis for warranties, either underI 2-313 or under 
present Delaware Ian--statement that ring was 
worth twice the contract price and that "yellow 
stone was worth as much as a blue and white stone" 
constituted affirmation merely of value of the 
goods and a statement of the seller's opinion and 
theref >re did not constitute a warranty under 

i 2-313(2) of the UCC. Lowe y. Lamb . 2 Craw. 125, 
(Pa.,1962); statement that a dress was made of a 
color, sizing and material which was not injurious 
was an affirmation of fact, not mere seller's 
talk or an expression of opinion. MeLachlan v. 
Wilmington Dry Good s Co. Jerry 378, h r l Del. 378 , 

22 A. 2d 851 (19)4-1). 

DEFINITIONAL CROSS REFERENCES; 
"Buyer". Section 2-103. 

"Conforming". Section 2-106. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 


Ill 



§ 2-311)., Imp lie d darranty: Merchantability; Usage of 


Trade. 

(1) Unless excluded or modified (Section 2-316), a 
warranty that the goods shall be merchantable is implied in 
a contract for their sale if the seller is a merchant with 
respect to goods of that kind. Under this section the serving 
for value of food or drink to be consumed either on the 
premises or elsewhere is a sale. 

(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the 
contract description; and 

(b) in the case of fungible goods are of fair 
average quality within the description; and 

(c) are fit for the ordinary purposes for which 
such goods are used; and 

(d) run, within the variations permitted by the 
agreement, of even kind, quality and quantity 
within each unit and among all units involved; 
and 

(e) are adequately contained, packaged, and labeled 
as the agreement may require; and 

(f) conform to the promises or affirmations of 
fact made on the container or label if any. 

(3) Unless excluded or modified (Section 2-316), other 
implied warranties may arise from course of dealing or usage 
of trade. 
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DELAWARE STUDY COMMENT 


(1) Sales by Merchants. The first 
sentence of § 2 - 314 ( 1 ) providing that a 
merchant seller (see § 2-104 supra) impliedly 
gives a warranty of merchantability is sub¬ 
stantially similar to I 15(2) USA, 6 Del. C 
715 ( 2 ), which provides that a 11 seller who 
deals in goods" of the type described in the 
contract impliedly gives such a warranty. 

Unlike the UCC, the USA provision states that 
the warranty arises when "the goods are bought 
by description". Some courts have interpreted 
this language literally as a prerequisite for 
establishing a warranty of merchantability. 

Adams v. Peter Tramontin Motor Sales, Inc. . 

42 N.J. Super. 313 , 126 A. 2d 358 (1956). 

Others have treated this language as surplus- 
age. Bonenberger v. Pittsburgh Mercantile Co, , 
34-5 Pa. 554, 28 A. 2d 913 (1943) • The scope of 
the warranty of merchantability is broadened by 
the UCC 1 s elimination of the requirement that 
the sale be by description. 

While the implied warranty of merchant¬ 
ability does not arise in sales by non-merchants, 
the UCC obligation of good faith (§ 1-203, 
1-201(19).and 2 - 103 ( 1 )(b)) requires both mer¬ 
chants and non-merchants to disclose hidden 
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defects. However in such cases the buyer has 
the burden of establishing the seller's know¬ 
ledge of the defect, a burden which he does 
not have under the UCC or the USA if the action 
is based on a breach of warranty. See MeLach¬ 
lan v. Wilmington Dry Goods Co, , 2 Terry 378 , 

41 Del. 378 , 22 A. 2d 851 (1941)• 

_ Serving of Food or Drink. The 

USA did not specify whether serving of food or 
drink constituted a "sale". Delaware case law 
adopted the minority view in holding such 
transactions to be service contracts rather than 
sales and therefore denying warranty protec- 
tion. Pappa v. F. W. Woolworth Co. , 3 Terry 
558 , 33 A. 2d 310 (1943); See also Nisky v, 
Childs Co, , 103 N.J.L. 464, 135 A. 805. The 
UCC adopts the majority view by providing that 
the serving of food or drink is a "sale" for 
purposes of § 2 - 314 . See Campbell v. G_. C. 
Murphy Co. , 122 Pa. Super. 342, 186 A. 269 
(1934)l Cushing v. Rodman . 82 F. 2d 864 ( 1936 ); 

7 A.L.R. 2d 1027. 

(2) Definition of Merchantable 
Quality. Section 1$ USA, 6 Del. C 715 , do ©3 
not define the standard of "merchantable 
quality". The definition in i 2-314(2) 
merely sets a minimum quality standard which 
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goods must meet in order to be ’’merchant¬ 
able". The intention is to leave undis¬ 
turbed additional attributes of merchant¬ 
ability developed by usage of trade or 
case law. 

(3) Usage of Trade. Section 
H—31ip(3) is consistent with I 15(5) USA, 

6 Del. G 715(5). 

DEFINITIONAL CROSS REFERENCES 
’’Agreement’’. Section 1-201. 

"Contract". Section 5—201. 

"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 

"Merchant". Section 2-lOip. 

"Seller”. Section 2-103. 

§ 2-315. Implied Warranty; Fitness for Particular Purpose. 

Where the seller at the time of contracting has reason 
to know any particular purpose for which the goods are re¬ 
quired and that the buyer is relying on the seller's skill 
or judgment to select or furnish suitable goods, there is 
unless excluded or modified under the next section an 
implied warranty that the goods shall be fit for such purpose. 


DELAWARE STUDY COMMENT 

Section 2-315 is substantially 
similar to the provisions of i 15 ( 1 ), 
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<4) and (5) USA, 6 Del. C 715(1), 0+) 
and (5). Under both statutes the warranty 
of fitness may be given by merchants or 
non-merchants although it normally will 
arise where the seller is a merchant. 

Under § 2-315, the fitness warranty 
arises if the seller "has reason to know" 
the buyer's purpose as compared with the 
buyer having to make known his purpose to 
the seller under the USA. 6 Del. 0 715(1). 
In addition the skill or judgment upon 
which the buyer must rely is defined by 
§ 2-315 as skill or judgment "to select" 
or "to furnish" suitable goods. 

The UCC contains no provision 
comparable to l5(ij.) USA, 6 Del. C 715(4) 
under which the implied warranty of fitness 
does not arise in the sale of articles 
under a patent or other trade name. Under 
the UCC a sale Linder a patent or trade 
name is merely one factor to be consider¬ 
ed in determining whether the buyer 
actually relied on the seller. While the 
Delaware courts have not had an opportunity 
to construe 6 Del. C 7150+), courts in 
other jurisdictions have given the terms 
patent and trade name technical and 
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restrictive definitions with the result 
that § 2-315 merely clarified, rather than 
changed the law in those states. See, 
for example, Poley v. Liggett & Myers 
Tobacco Go, , Inc. . 136 Misc. 1;68, 

2 I 4 .I N.Y.S. 233, Aff'd 232 App. Div. 

822, 2ip9 N.Y.S, 92l| (1931); Wolstenholme 
v.,, Jos, Randall & Bro. , 295 Pa. 131, 1 
A i 909 (1929). 

DEFINITIONAL CROSS REFERENCES 
"Buyer”. Section 2-103. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 

I 2-316. Exclusion or Modification of Warranties. 

Words or conduct relevant to the creation of an express 
warranty and words or conduct tending to negate or limit 
warranty shall be construed wherever reasonable a 3 consistent 
with each other; but subject to the provisions of this Article 
on parol or extrinsic evidence (Section 2-202) negation or 
limitation is inoperative to the extent that such construc¬ 
tion is unreasonable. 

(2) Subject to subsection (3), to exclude or modify the 
implied warranty of merchantability or any part of it the 
language must mention merchantability and in case of a 
writing must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a 
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writing and conspicuous. Language to exclude all implied 
warranties of fitness is sufficient if it states, for example, 
that "There are no warranties which extend beyond the des¬ 
cription on the face hereof". 

(3) Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, 

all .implied warranties are excluded by expressions 
like "as is", "with all faults" or other lan¬ 
guage xtfhich in common understanding calls the 
buyer*s attention to the exclusion of warranties 
and makes plain that there is no implied warranty; 
and 

(b) when the buyer before entering into the contract 
has examined the goods or the sample or model 

as fully as he desired or has refused to examine 
the goods there is no implied warranty with re¬ 
gard to defects which an examination ought in 
the circumstances to have revealed to him; and 

(c) an implied warranty can also be excluded or 
modified by course of dealing or course of 
performance or usage of trade. 

(k) Remedies for breach of warranty can be limited in 
accordance with the provisions of this Article on liquidation 
or limitation of damages and on contractual modification of 
remedy (Sections 2-716 and 2-719). 
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DELAWARE STUDY COMMENT 


(1) Construction of Disclaimer in 
Light of Express Warranty. Section 
2-316(1) requires the court to examine 
the warranty and disclaimer language as 
a whole to determine whether a warranty 
and disclaimer thereof is present. It 
renders attempted disclaimer language 
ineffective to the extent that its 
validation would be unreasonable or 
inconsistent with the express warranty. 

This rule of construction is in accord with 
the principle of law that a contract must 
be read as a whole to give effect, if 
possible, to each provision, and that 
specific provisions govern more general 
language. Restatement of Contracts . 

§ 2 3f> - Rules Aiding Application of Stand¬ 
ards of Interpretation ; § 236 - Secondary 
Rules Aiding Application of Standards of 
Interpretation . The ea.se of Fairbanks, Mors e 
& Co. v. Consolidated Fisheries Co. . 190 
F, 2d 817 (3rd Cir. 1951) holding that a 
provision in a contract excluding all 
representations, guarantees, warranties, 
agreements or undertakings not fully set 
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forth in the contract specifications 
did not negate express warranties set 
forth in the specifications is also 
consistent with § 2-316(1). 

(2) Specific Disclaimer of Implied 
Warranty of Merchantability or Fitness 
Required. Subject to exceptions set forth 
in 1 2-316(3), ^ 2-316(2) provides that 
the implied warranty of merchantability 
can only be excluded or modified by 
language which expressly mentions 
"merchantability", but such language may 
be oral. The implied warranty of fitness 
for a particular purpose can only be 
excluded or modified by written language, 
but such language need not expressly 
mention the "fitness warranty". Where a 
written disclaimer is used, the warranty 
of merchantability or fitness can be 
excluded only by conspicuous language. 

Under existing Delaware law implied 
warranties can be excluded by a general 
disclaimer. Fairbanks, Morse & Co. v. 
Consolidated Fisheries Co, , 190 F. 2d 
817 (3rd Cir. 1951)j Pan American World 
Airways, Inc, v. United Aircraft Corp. , 

163 A. 2d 582 (1960). 
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(3) Exceptions. The exceptions 
of § 2-316(a), (b) and (c) are situations 
in which the Code deems the circumstances 
sufficient in themselves to call the 
buyer's attention to the exclusion of the 
implied warranties, and thus equivalent 
to a specific exclusion in the contract. 

(a) I 2-3l6(3)(a) is in 
accord with existing Delaware case law. 
See Fairbanks and Pan-American cases 
siipra. The effect given such words as 
"as is" is in accord with commercial 
usage. See 1 Williston, Sales . § 239 
(19^8). 

(b) Where the buyer has 
examined the goods, § 2-316(3)(b) and 
§ 15(3) USA, 6 Del. C 715(3), exclude 
implied warranties with regard to 
defects which such an examination ought 
to reveal. The UCC also excludes such 
warranties in case inhere the seller 
demands inspection of the goods by the 
buyer and the buyer refuses. See 
Comment 7, A.L.I. and N.C.C.U.S.L., 

1962 Text and Comments Edition of the 
Uniform Commercial Code at page 97. 
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(c) Section 2-316(c) provides 
for exclusion of implied warranties by 
course of dealing, course of performance, 
or usage of trade. See annotations to 
§§ 1-205 and 2-208, supra. 

(il) Limitation on Remedies. The 
provision in § 2-316(4) for the limitation 
on remedies for breach of warranty is in 
accord with existing Delaware law. See 
Pomutit Co. v. Massasoit Mfg. Co. . 61 
P. 2d 529 (3rd Cir. 1932) (where the 
parties have set out in the written 
contract the warranties agreed upon and 
have provided for a reasonable remedy 
in case of a breach of warranty, the 
remedy thus provided is exclusive). 

See also annotations to §§ 2-718 and 
2-719, infra. 

DEFINITIONAL CROSS REFERENCES 
’’Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Course of dealing". Section 1-205. 
"Goods". Section 2-105. 

"Remedy". Section 1-201. 

"Seller". Section 2-103. 

"Usage of trade". Section 1-205. 
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§ 2-317 » Cumulation and Conflict of Warranties Express or 
Implied. 

Warranties whether express or implied shall be construed 
as consistent with each other and as cumulative, but if such 
construction is unreasonable the intention of the parties 
shall determine which warranty is dominant. In ascertaining 
that intention the following rules apply: 

(a) Exact or technical specifications displace an 
inconsistent sample or model or general 
language of description. 

(b) A sample from an existing bulk displaces incon¬ 
sistent general language of description. 

(c) Express warranties displace inconsistent im¬ 
plied warranties other than an implied warranty 
of fitness for a particular purpose. 

DELAWARE STUDY COMMENT 

Section 2-317 providing that all 
warranties are cumulative unless such 
construction is unreasonable incorporates 
the narrower rule of 15(6) USA, 6 Del. C 
715( 6 ), to the effect that an express 
warranty doe 3 not negative an implied 
warranty unless inconsistent therewith. 

See also Restatement of Contracts . § 235 - 

Rules Aiding Application of Standards of 
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Interpretation ; § 236 - Secondary Rules 
Aiding Application of Standards of Inter¬ 
pretation . 

Where reconciliation of divergent 
warranties would be unreasonable * the 
intention of the parties determines which 
warranty prevails. The rules set forth 
in @ 2-317 for ascertaining said inten¬ 
tion have no counterpart in the present 
statute. The case of Fairbanks, Horse & 
Co. v. Consolidated Fisheries Go. . 190 F, 
2d 817 (3rd Cir. 1951) is in accord with 
I 2-317(a) providing that exact or 
technical specifications displace an 
inconsistent sample or model or general 
language of description. No Delaware 
case has been found relating to the 
i 2-317(b) provision that a sample from 
gn existing bulk displaces inconsistent 
general language of description. Existing 
Delaware law is not in accord with that 
portion of § 2-317(c) providing that an 
express warranty will not replace an 
inconsistent implied warranty of fitness 
for a particular purpose. See Permutit 
Co, v. Massasoit Mfg. Co. , 61 F. 2d 529 
(3rd Cir. 1932) - express warranty that 
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water produced by filtering plant would 
be of certain color held to negative the 
implied warranty of fitness for a ■ 
particular purpose. 

DEFINITIONAL CROSS REFERENCE' 
"Party”. Section 1-201. 

S 2-318. Third Party Be neficiaries of Warranties Express or 
Implied. 

A seller’s warranty whether express or implied extends 
to any natural person who is in the family or household of 
his buyer or who is a guest in his home if it is reasonable 
to expect that such person may use, consume or be affected 
by the goods and who is injured in person by breach of the 
warranty. A seller may not exclude or limit the operation 
of this section. 


DELAWARE STUDY COMMENT 

The USA does not specify that the 
seller's warranties run to persons other 
than the immediate purchaser. Section 
2~3l8 specifically extends the seller's 
warranties to any natural person who is 
in the family or household of the buyer 
or who is a guest in his home if it is 
reasonable to expect that such person 
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may use, consume or bo affected by the 
goods. The prohibition against limiting 
by contract the responsibility to such 
third persons is also new. 

Beyond this limited extension of 
warranty protection to the specified 
classes of persons the UCC is neutral. 

It leaves the issue of privity as a 
prerequisite to recovery in breach of 
warranty actions by ultimate consumers 
against remote manufacturers, wholesalers 
or other vendors for resolution by the 
"developing case law". See § 2-318, 

Comment 3 of A.L.I. and N.C.C.U.S.L., 

1962 Official Text and Comments Edition 
of the Uniform Commercial Code at page 
101 . 

Under existing Delaware law the 
requirement of privity betx^een plaintiff 
and defendant is a prerequisite to recovery 
in an action for breach of warranty. See 
Bami v. Kutner . 76 A. 2d 801 (1950) - 
wife was injured in defective car bought 
by husband from defendant - held wife did 
not have standing in a breach of warranty 
action because she was not in privity of 
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contract with the defendant! Pino v. 


Mayor & Council of Wilmington . % A. 2d 
393 (1953) - no exception to privitj- 
requirement made in action for breach of 
warranty on imminently dangerous instru¬ 
mentality theory - that exception applies 
only in actions based on negligence; 
Behringer v. Will i am Gretz Br e wing Co. , 

169 A. 2d 2lj.9 (1961) - action by employee 
of retail package store against brewing 
company - held plaintiff was not a party 
to any contract with defendant and privity 
of contract is essential to recover for 
asserted breach of warranty by brewer in 
furnishing defective cardboard beer 
carrier containing bottled beer. In 
Ciociola v, Delaware Coca-Cola Bottling 
Go. , 172 A. 2d 252 (1961), lack of 
privity between a bottler and a grocer's 
daughter precluded recovery on a warranty 
theory for injuries sustained by the 
daughter when a bottle broke while she 
was attempting to open it. 

DEFINITIONAL CROSS REFERENCES 
"Buyer”. Section 2-103- 
"Goods". Section 2-105- 
"Seller". Section 2-103. 
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§ 2-319. F.O.B. and F»A»S» Terms . 

(1) Unless otherwise agreed the terra F.O.B. (which 
means "free on board") at a named place, even though used 
only in connection with the stated price, is a delivery 
term under which 

(a) when the terra is F.O.B, the place of shipment, 
the seller must at that place ship the goods 
in the manner provided in this Article 
(Section 2-501+) and bear the expense and risk 
of putting them into the possession of the 
carriers or 

(b) when the terra is F.O.B. the place of destina¬ 
tion, the seller must at his own expense and 
risk transport the goods to that place and 
there tender delivery of them in the manner 
provided in this Article (Section 2-503); 

(c) when under either (a) or (b) the term is 
also F.O.B. vessel, car or other vehicle, the 
seller must in addition at his own expense 
and risk load the goods on board. If the 
term is F.O.B. vessel the buyer must name the 
vessel and in an appropriate case the seller 
must comply with theprovisions of this Article 
on the form of bill of lading (Section 2 - 323 ), 

(2) Unless otherwise agreed the term F.A.S. vessel 
(which means "free alongside") at a named port, oven though 
used only in connection with the stated price, is a delivery 
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term under which the seller must 

(a) at his own expense and risk deliver the goods 
alongside the vessel in the manner usual in 
that port or on a dock designated and pro¬ 
vided by the buyer; and 

(b) obtain and tender a receipt for the goods in 
exchange for which the carrier is under a duty 
to issue a bill of lading. 

(3) Unless otherwise agreed in any case falling within 
subsection (l)(a) or (c) or subsection (2) the buyer must 
seasonably give any needed instructions for making delivery, 
including when the term is F.A.S. or F.O.B. the loading berth 
of the vessel and in an appropriate case its name and sailing 
date. The seller may treat the failure of needed instruc¬ 
tions as a failure of cooperation under this Article 
(Section 2-3H). He may also at his option move the goods 
in any reasonable manner preparatory to delivery or shipment. 

(1+) Under the term P.O.B. vessel or F.A.S. unless 
otherwise agreed the buyer must make payment against tender 
of the required documents and the seller may not tender 

nor the buyer demand delivery of the goods in substitution 
for the documents. 


DELAWARE STUDY COMMENT 


i.l) F.O.B, The USA does not define 
shipping terms such as P.O.B. Section 
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2-319(1) states commercial understanding 
that the term F.O.B. defines the point 
to which the seller has responsibility 
for transportation of the goods free 
of transportation expense to the buyer. 
See American Foreign Trade Definitions 
(Chamber of Commerce, 1941) Il-A, II-B? 

2 Williston, Sales , i 280 (1948),* on the 
price aspect of the F«O.B. term see 
National Commodity Corp. v. American 
Fruit Growers, Inc. . 70 A. 2d 28 (1949) 

- where contract for sale of dry peas 
stipulated that price was "F.O.B. cars 
shipping point", seller was not obligated 
to pay freight charges for shipment of 
peas delivered to buyer. 

(a) When the F.O.B, term 
names the place of shipment, the seller 
must bear the expense and risk of 
putting them into the possession of the 
carrier and must obtain a proper con¬ 
tract with the carrier, obtain and 
promptly deliver proper documents, and 
give prompt notice of the shipment as 
required by § 2 - 504 . 

(b) When the F.O.B. term 

names the place of destination, the 

seller must bear the expense and risk 
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of transporting the goods to the place 
of destination and there tender delivery 
as required by § 2 - 503 . 

(c) When under a shipment or 
doatination contract the term is also 
F.O.B. vessel, car or other vehicle, the 
seller must in addition at his own ex¬ 
pense and risk load the goods on board. 

By placing the risk on the 
seller until the F.O.B. point, the UCC 
results are more precise yet comparable 
to those reached under the USA. See 
§§ 19(4) and (5), 22 and 46 USA; 6 Del. 

C 719(4) and (5), 722 and 746; Virginia 

—^°• — Xi .New Castle Leather Co.. 4 Boyce 

511, 89 A, 367 (1913) - title and risk 
of loss passed on delivery of the goods 
to a carrier at the F.O.B. point for 
transportation to the buyer. The UCC 
contains comprehensive provisions per¬ 
taining to risk of loss in 10 509 and 
510, See annotations, infra. 

I2J—F_»A.S. Section 2-319(2) states 
commercial understanding that the term 
F.A.S. vessel at a named port" obli¬ 
gates the seller at his own expense and 
risk to deliver the goods alongside the 

vessel in the manner usual in that port 
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or on a dock designated and provided by 
the buyer and to obtain and tender a 
receipt for the goods in exchange for 
which the carrier is undor a duty to 
issue a bill of lading. See American 
Foreign Trade Definitions (Chamber of 
Commerce, 1941) III; 2 Williston. 

Sales , § 280-h (1948). 

(3) Buyer’s Instructions. The 
§ 2-319(3) requirement that under an 
F.O.B. or F.A.S, contract the buyer 
must provide necessary instructions 
including items such as loading berths, 
name and sailing dates of vessels, is 
consistent with commercial usage. This 
provision is a specialized application 
of § 2-311, Options and Cooperation 
Respecti ng Performance (See annotation, 
supra.). 

.(4) Payment Against Documents. 
Section 2-319(4) is new. Compare 
i 2-^13i Buyer’s Right to Inspection of 
Goods. 

DEFINITIONAL CROSS REFERENCES 
''Agreed' 1 . Section 1-201. 

"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 
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’'Goods". Section 2-105. 

"Seasonably". Section 1-204. 

"Seller". Section 2-103. 

"Term". Section 1-201. 

i 2-320. C.I.F. and C. & F. Terms. 

(1) The term C.I.F, means that the price includes in 

a lump sum the cost of the goods and the insurance and freight 
to the named destination. The term C. & F. or C.F. means 
that the price so includes cost and freight to the named 
destination. 

(2) Unless otherwise agreed and even though used only 
in connection with the stated price and destination, the 
term G.I.F. destination or its equivalent requires the 
seller at his own expense and risk to 

(a) put the goods into the possession of a carrier 
at the port for shipment and obtain a 
negotiable bill or bills of lading covering 
the entire transportation to the named 
destination; and 

(b} load the goods and obtain a receipt from the 
carrier (which may be contained in the bill 
of lading) showing that the freight has been 
paid or provided for; and 
(c) obtain a policy or certificate of insurance, 
including any war risk insurance, of a kind 
and on terms then current at the port of 
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shipment in the usual amount, in the currency 
of the contract, shown to cover the same goods 
covered by tho bill of lading and providing 
for payment of loss to the order of the buyer 
or for the account of whom it may concern; 
but the seller may add to the price the amount 
of the premium for any such war risk insurance; 
and 

(d) prepare an invoice of the goods and procure 
any other documents required to effect shipment 
or to comply with the contract; and 

(e) forward and tender with commercial promptness 
all the documents in due form and with any 
indorsement necessary to perfect the buyer's 
rights. 

(3) Unless otherwise agreed the term C. & F. or its 
equivalent has the same effect and imposes upon the seller 
the same obligation and risks as a C.I.F. term except the 
obligation as to insurance. 

(ij.) Under tho term C.I.F, or C. & F, unless otherwise 
agreed the buyer must make payment against tender of the 
required documents and the seller may not tender nor the 
buyer demand delivery of the goods in substitution for the 
documents, 


DELAWARE STUDY COMMENT 

(_1) Definitions. The Uniform Sales 
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Act does not specify the effect to be 
given to these shipping terms. The 
UCC's definition of C.I.F. states 
commercial understanding that the price 
quoted by the seller under this term 
includes the cost of goods, the insur¬ 
ance and the freight. See American 
Foreign Trade Definitions (Chamber of 
Commerce, 1941) V; 2 Williston, 

Sales , § 280c (1948). The UCC definition 
of C. & F. as meaning that the price 
quoted includes cost and freight to the 
named destination is also in accord 
with commercial understanding. See 
American Foreign Trade Definitions 
(Chamber of Commerce, 1941) IVj 2 
Williston, Sales, I 280c (1948). 

(2) Seller*s Obligations and Risks 
Under C.X.F. Contracts. The detailed 
obligations imposed by s 2-320(2) on the 
seller under a C.I.F. contract and the 
resultant shifting of risk of loss to 
the buyer if the seller complies with 
said obligations are in accord with 
commercial understanding. See American 
Foreign Trade Definitions (Chamber of 


Commerce, 1941) V, 2 Williston, Sales , 
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1 280c (1948). This commercial under¬ 
standing is sufficient to override the 
presumption regarding passage of title 
and the consequent retention of risk of 
loss by the seller under §§ 19(5) and 
22 of the USA, 6 Del. C 719(5) and 722. 
See 2 Williston, Sales , § 280d (1948). 

(3) Seller^ Obligations and Risks 
Under C. & F. Contracts. Section 2-320(3) 
is in accord with the American Foreign 
Trade Definitions (Chamber of Commerce, 
1914-1) IV, in giving a C. & F. term the 
same effect and imposing on the seller 
the same obligation and risks as a C.I.F. 
term except as to the obligation regard¬ 
ing insurance. 2 Williston, Sales . 

§ 280h (19lj.8), points out that the ques¬ 
tion is not freo from doubt under present 
law. 

14) Payments Against and Tender of 
Documents Rather Than Goods. The UCC 
also adopts business usage in i 2-320(4) 
by requiring the buyer to make payment 
against documents, without awaiting the 
arrival of the goods, and the seller to 
tender documents, and not the goods. 

See 2 Williston, Sales , § 280c (1948), 
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DEFINITIONAL CROSS REFERENCES 


"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Rights". Section 1-201. 

"Seller". Section 2-103. 

"Term". Section 1-201. 

I 2-321. C..I.F. or C. & F.: "Net Landed Weights": 

ILfoyrae ftt on Arrival"; Warranty of Condition on 
Arrival. 

Under a contract containing a term C.I.F. or C. & F, 

(1) Where the price is based on or is to be adjusted 
according to "net landed weights", "delivered weights", 
"out turn" quantity or quality or the like, unless other¬ 
wise agreed the seller must reasonably estimate the price. 
The payment due on tender of the documents called for by 
the contract is the amount so estimated, but after final 
adjustment of the price a settlement must be made with 
commercial promptness. 

(2) An agreement described in subsection (1) or any 
warranty of quality or condition of the goods on arrival 
places upon the seller the risk of ordinary deterioration, 
shrinkage and the like in transportation but has no effect 
on the place or time of identification to the contract for 
sale or delivery or on the passing of the risk of loss. 
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(3) Unless otherwise agreed where the contract pro¬ 
vides for payment on or after arrival of the goods the 
seller must before payment allow such preliminary inspec¬ 
tion as is feasible; but if the goods are lost delivery of 
the documents and payment are due when the goods should 
have arrived. 


DELAWARE STUDY COMMENT 

(1) & (2) Adjusted Price; Risk of 
Loss. Unless otherwise agreed, § 2-321 
(1) and (2) provide for a shift to the 
seller of the risk of ordinary quality 
and weight deterioration during shipment 
without changing the legal consequences 
of the C.I.F, or C, & F. term as to the 
passing of marine risks to the buyer at 
the point of shipment. Neither the 
Uniform Sales Act or the American Foreign 
Trade Definitions (Chamber of Commerce, 
19lj.l} deal with this subject. 

(3) Payment On or After Arrival. 
Under § 2-321(35, unless otherwise agreed 
a provision in a C.I.F. contract that 
payment is due on or after the arrival 
of the goods entitles the buyer to 
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inspect the goods before payment. See 
§ 2 — 5l3> infra. However such a provision 
does not make this agreement a "no 
arrival* no sale" contract and the 
arrival of the goods is not a condition 
precedent to payment. In the case of lost 
goods payment is due when the goods 
should have arrived. 

DEFINITIONAL CROSS REFERENCES 
"Agreement”. Section 1-201. 

"Contract". Section 1-201. 

"Delivery". Section 1-201. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 

"Term". Section 1-201. 


§ 2-322. Delivery "Ex-Ship". 

(1) Unless otherwise agreed a term for delivery of 
goods ex-ship" (Which means from the carrying vessel) or in 
equivalent language is not restricted to a particular ship 
and requires delivery from a ship which has reached a place 
at the named port of destination where goods of the kind 

are usually discharged. 

(2) Under such a term unless otherwise agreed 

(a) bhe seller must discharge all liens arising 
out of the carriage and furnish the buyer 
with a direction which puts the carrier under 
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a duty to deliver the goods; and 
(b) the risk of loss does not pass to the buyer 
until the goods leave the ship's tackle or 
are otherwise properly unloaded. 

DELAWARE STUDY COMMENT 

The Uniform Sales Act and the 
American Foreign Trade Definitions do 
not treat the effect to be given to the 
term "ex ship”. The American Trade 
Definitions do deal with "ex dock" and 
"ex factory". 

Under the "ex ship" term the seller 
must deliver to the buyer from a ship 
which has arrived at the port of delivery 
and has reached a place therein which is 
usual for delivery of goods of the kind 
involved. He must pay the freight to 
said point, release the shipowner's 
lien and duly provide the buyer with 
directions regarding unloading. Risk 
of loss does not pass to the buyer until 
the goods leave the ship's tackle or are 
otherwise properly unloaded. 

In permitting the seller to deliver 
by some other ship than the one named 
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unless otherwise agreed, § 2-322(1) is 
in accord with the broader provision of 
§ 2-611). on Substituted Performance. 

DEFINITIONAL CROSS REFERENCES 
’’Buyer" . Section 2-103. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 

"Term". Section 1-201. 

§ 2-323- Form of Bill of Lading Required in Overseas Ship¬ 
ment; "Overseas". 

(1) Where the contract contemplates overseas shipment 
and contains a term C.I.F. or C. & F. or F.O.B. vessel, the 
seller tanless otherwise agreed must obtain a negotiable bill 
of lading stating that the goods have been loaded on board 
or, in the case of a term C.I.F. or C. & F., received for 
shipment. 

(2) Where in a case within subsection (1) a bill of 
lading has been issued in a set of parts, unless otherwise 
agreed if the documents are not to be sent from abroad the 
buyer may demand tender of the full set; otherwise only part 
of the bill of lading need be tendered. Even if the agree¬ 
ment expressly requires a full set 

(a) due tender of a single part is acceptable 

within the provisions of this Article on cure 
of improper delivery (subsection (1) of 
Section 2-508); and 
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(b) even though the full set is demanded, if the 
documents are sent from abroad the person 
tendering an incomplete set may nevertheless 
require payment upon furnishing an indemnity 
which the buyer in good faith deems adequate. 

(3) A shipment by water or by air or a contract con¬ 
templating such shipment is "overseas" insofar as by usage 
of trade or agreement it is subject to the commercial, 
financing or shipping practices characteristic of inter¬ 
national' deep water commerce. 


DELAWARE STUDY COMMENT 


(1) Type of Bill of Lading. The 
Uniform Sales Act does not deal with the 
matters covered by § 2-323. Section 
2-323{1) provides that overseas shipping 
contracts employing a C.I.F. or C. & F. 
or F.O.B. vessel term requires the seller 
to obtain a negotiable bill of lading 
stating that "the goods have been loaded 
on board or, in the case of a term 
C.I.F. or C. & F. received for shipment 11 . 
This n F.O.B. vessel" provision is in 
accord with § 2-319. 

Commercial practice has not been 
uniform in this area. See American 
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Foreign Trade Definitions (Chamber of 
Commerce, 1941) II-A, II-B, II-C and 
II-D - under quotation F.O.B. inland 
carrier, seller must obtain “clean 
bill of lading or other transportation 
receipt"; II-E, under quotation F.O.B. 
vessel, seller must provide "clean 
ship's receipt or on-board bill of lading" 
IV & V, under quotations C. & F. and 
C.I.P, use of "recoived-for-shipment" or 
"on-board" bill of lading depends on 
contract. See also Customs and Practices 
for Commercial Documentary Credits 
(International Chamber of Commerce, 1938 ) 
Art. 19(a) - in the case of Sea or Ocean 
Bills of Lading "Received for Shipment" 
or "Along-side" Bills of Lading are 
acceptable. 

(2) Tender of Incomplete Set of 
Documents. Section 2-323(2) codifies 
the practice in Dixon,. Irmaos & Cia, 

Ltda, v. Chase Nat'l Bank , llplp F. 2d 
279 (2nd Cir. 1944)* cert, denied, 324 
U.S. 850 (1945), of allowing tender of 
an incomplete set of documents with an 
indemnity bond against loss where a bill 
of lading has been issued in a set of 
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parts and the documents are to be sent 


from abroad. A Tull set of sea or ocean 
bills of lading is required under Uniform 
Customs and Practice for Commercial 
Documentary Credits (International 
Chamber of Commerce, 1951) Art. 15(a). 

(3) Overseas Shipment Defined. 
"Overseas shipment" means any water or 
air shipment which by usage of trade or 
agreement is subject to the commercial, 
financing or shipping practices character¬ 
istic of international deep water commerce. 

DEFINITIONAL CROSS REFERENCES 
"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Delivery". Section 1-201. 

"Financing agency". Section 2-101;. 
"Person". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 

"Term". Section 1-201. 

I 2-324. "No Arrival, No Sale 11 Term. 

Under a term "no arrival, no sale" or terms of like 
meaning, unless otherwise agreed, 

(a) the seller must properly ship conforming goods 




and if they arrive by any means he must tender 
them on arrival but he assumes no obligation 
that the goods will arrive unless he has caused 
the non-arrivalj and 

(b) where without fault of the seller the goods 
are in part lost or have so deteriorated as 
no longer to conform to the contract or arrive 
after the contract time, the buyer may pro¬ 
ceed as if there had been casualty to identi¬ 
fied goods (Section 2-613). 

DELAWARE STUDY COMMENT 

Neither the Uniform Sales Act or 
the American Foreign Trade Definitions 
contain a provision dealing with this 
term. Under the UCC unless otherwise 
agreed, a "no arrival, no sale" contract 
imposes on the seller the duty to ship 
goods conforming to the contract, leaves 
the risk of loss during shipment on the 
seller, and exempts the seller from 
liability for non-delivery where the 
goods are destroyed or lost because of 
transportation hazards. See 1 Williston, 

Sales (1946) §§ 188, 188a, 188b. In 
giving the buyer an absolute option to 

accept the goods that arrive, the UCC 
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may not be in accord with present case 
law. See 1 Williston, Sales (1 9 I 4 . 8 ), 
i 188 b - seller is not obligated to 
deliver the portion that arrives. 

DEFINITIONAL CROSS REFERENCES 
’’Buyer 1 '. Section 2-103. 

’’Conforming”. Section 2-106. 

’’Contract”. Section 1-201. 

"Fault”. Section 1-201. 

"Goods”. Section 2-105. 

"Sale". Section 2-106. 

"Seller". Section 2-103. 

"Term". Section 1-201. 

jL 2 “325. "Letter of Credit" Term; "Confirmed Credit". 

(1) Failure of the buyer seasonably to furnish an 
agreed letter of credit is a breach of the contract for sale. 

(2) The delivery to seller of a proper letter of 
credit suspends the buyer's obligation to pay. If the letter 
of credit is dishonored, the seller may on seasonable 
notification to the buyer require payment directly from him. 

(3) Unless otherwise agreed the term "letter of credit" 
or "banker's credit" in a contract for sale means an 
irrevocable credit issued by a financing agency of good 
repute and, where the shipment is overseas, of good inter¬ 
national repute. The term "confirmed credit" means that 

the credit must also carry the direct obligation of such 
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an agency which does business in the seller's financial 
market. 

DELAWARE STUDY COMMENT 

The Uniform Sales Act has no 
provision comparable to 1 2-325. Under 
§ 2-325(1) the breach of the contract 
provision to furnish a letter of credit 
constitutes a breach of the principal 
sales contract. Section 2-325(2) 
provides that the buyer continues to be 
liable on his underlying obligation if 
the letter is dishonored and the seller 
duly notifies the buyer that payment 
will be required of him. 

The § 2-325(3) requirement for 
issuance of an irrevocable letter where 
the contract does not specify the type 
of letter of credit is in accord with 
commercial practice. 2 Williston, 

S ales (1948) ^ 4&9 (e). The definition 

of "confirmed credit" in said section is 
in accord with banking practice. See 
2 Williston, Sales (19i|-8) § 469d. 

DEFINITIONAL CROSS REFERENCES 
"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 


- 147 



"Draft". Section 3-10]+. 

"Financing agency". Section 2-101}.. 

"Notifies". Section 1-201. 

"Overseas". Section 2-323. 

"Purchaser". Section 1-201. 

"Seasonably". Section 1-20I;. 

"Seller". Section 2-103. 

"Terra". Section 1-201. 

§ 2-326. Sale on Approval and Sale or Return; Consignment 

Sales and Rights of Creditors. 

(1) Unless otherwise agreed, if delivered goods may be 
returned by the buyer even though they conform to the con¬ 
tract, the transaction is 

(a) a "sale on approval" if the goods are delivered 
primarily for use, and 

(b) a "sale or return" if the goods are delivered 
primarily for resale. 

(2) Except as provided in subsection (3), goods held 
on approval are not subject to the claims of the buyer's 
creditors until acceptance! goods held on sale or return 
are subject to such claims while in the buyer's possession. 

(3) Where goods are delivered to a person for sale 
and such person maintains a place of business at which ho 
deals in goods of the kind involved, under a name other 
than the name of the person making delivery, then with 
respect to claims of creditors of the person conducting 
the business the goods are deemed to be on sale or return. 




The provisions of this subsection are applicable even though 
an agreement purports to reserve title to the person making 
delivery until payment or resale or uses such words as "on 
consignment" or "on memorandum". However, this subsection 
i3 not applicable if the person making delivery 

(a) complies with an applicable law providing for 
a consignor’s interest or the like to be 
evidenced by a sign, or 

(b) establishes that the person conducting the 
business is generally known by his creditors 
to be substantially engaged in selling the 
goods of others, or 

(c) complies with the filing provisions of the 
Article on Secured Transactions (Article 9). 

(Lf.) Any "or return" term of a contract for sale is to 
be treated as a separate contract for sale within the statute 
of frauds section of this Article (Section 2-201) and as 
contradicting the sale aspect of the contract within the 
provisions of this Article on parol or extrinsic evidence 
(Section 2-202). 


DELAWARE STUDY CONTRACT 

(1) Transactions Distinguished. 
Unless otherwise agreed, the distinction 
between "sale on approval" and a 
"sale or return" depends on whether the 
goods are delivered for use or resale, 
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rather than the passage of title tests 
of § 19(3) USA- 6 Del, C 719(3). 

Section 2-326(1) sets out a presumption 
that a sale for resale to a buyer who 
has the right to return the goods if he 
does not resell them is a sale or return, 
while a sale to an ultimate consumer who 
has the right to return the goods if 
they do not meet with his approval is a 
sale on approval. This is in accord 
with commercial understanding and 
avoids unnecessary ambiguity and liti¬ 
gation engendered by the title distinc¬ 
tion of i 19(3) of the USA. 

(2) & (3) Rights of Creditors? 
Consignment Transactions. Subject to 
exceptions stated in 3 2-326(3), 
under I 2-326(2) goods held on sale on 
approval become subject to claims of the 
buyer’s creditors when accepted and 
goods held on sale or return become 
subject to such claims while in the 
buyer's possession. This is consistent 
with case law under i 19(3) USA (6 Del. 

C 719(3)). See cases collected by 
Void, Sales (1959) 382. Delaware has 
no case law on this point. 
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Under i 2-326( 3 ), where goods are 
delivered to a person for sale and such 
person maintains a place of business at 
which he deals in goods of the kind 
involved under a name other than that 
of the person making delivery, words 
such as "on consignment" purporting to 
reserve title to the seller until pay¬ 
ment or resale will not prevent a trans¬ 
action from being a sale or return and 
thereby making the goods subject to the 
claims of the creditors of the person 
taking delivery. This resolves doubts 
as to the nature of the transaction in 
favor of the general creditors of the 
buyer, and thereby reduces the possi¬ 
bility of using the form of a consignment 
to conceal a sale. The difficult fact 
questions raised under the present law 
are reported in 2 Williston, Sales ( 1948 ), 
§ 338. See also Bailey v. Capelle, 1 
Har. 449, 1 Del. 449 ( 1834 ). 

The protection given by § 2-326(3) 
to general creditors of the buyer is 
analogous to that given to bona fide 
purchasers from agents, consignees and 
factors entrusted with merchandise. See 
I 2-403(2), infra. 

- 151 - 




(k) Statute of Frauds. An "or 
return" term of a sales contract must 
comply with the UCC statute of frauds 
and parol evidence requirements in order 
to be admissible as evidence. The USA 
has no comparable provision. For 
authority in accord with the UCC rule 
see 3 Williston, Contracts ( 1936 ), 

§ 64 .I. 

DEFINITIONAL CROSS REFERENCES 
"Between merchants". Section 2-lOij.. 
"Buyer". Section 2-103. 

"Conform". Section 2-106. 

"Contract for sale". Section 2-106. 
"Creditor". Section 1-201. 

"Goods". Section 2-105. 

"Sale". Section 2-106. 

"Seller". Section 2-103. 

§ 2-327. Special Incidents of Sale on Approval and Sale or 
Return. 

{1) Under a sale on approval unless otherwise agreed 

(a) although the goods are identified to the con¬ 
tract the risk of loss and the title do not 
pass to the buyer until acceptance; and 

(b) use of the goods consistent with the purpose 
of trial is not acceptance but failure 
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seasonably to notify the seller of election 
to return the goods is acceptance, and if 
the goods conform to the contract acceptance 
of any part is acceptance of the whole; and 
(c) after due notification of election to rettirn, 
the return is at the seller's risk and 
expense but a merchant buyer must follow any 
reasonable instructions. 

(d) Under a sale or return unless otherwise agreed 

(a) the option to return extends to the whole or 
any commercial unit of the goods while in 
substantially their original condition, 

but must be exercised seasonably; and 

(b) the return is at the buyer's risk and expense. 

DELAWARE STUDY COMMENT 

(1) Sale on Approval. 

(a) Risk. In shifting risk 
and title to the buyer on acceptance, 

I 2-327(1)(a) is in accord with 
!§ 19(3)(2) and 22 USA, 6 Del. C 719, 

Rule 3(a) and 722. For the meaning of 
acceptance see s 2-606 and subsection (b) 
of this comment. 
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,(b) Acceptance. Use of goods 
for trial is not acceptance. In pro¬ 
viding that a failure seasonably to 
notify the seller of the election to 
return constitutes acceptance, 1 2 - 327 ( 1 ) 
(b) is in accord with I 19, Rule 3(2)(b) 
USA, 6 Del. C 719, Rule 3(b)(2). 

(c) Rights After Notice of 
Return. Notice of election to return 
given by the buyer in a sale on approval 
is sufficient to relieve him of any 
further liability. There is no directly 
comparable provision In the USA. An 
analogous provision that the buyer who 
rejects need not return the goods to the 
seller is found in a 50 USA, 6 Del. C 
750. 

_(2) Sale or Return. 

_(_a) Option to Return and 
ilgj-.sonable Re turn. In a sale or return, 
the return of any unsold unit because 
it is unsold is the normal Intent of the 
parties. The UGC provision extending 
theright of return to any commercial 
unit as well as the whole of the goods 
has no counter part in the USA. The 
reqmrement that the return be exercised 
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seasonably is in agreement with I 19 , 

Rule 3(a) USA, 6 Del. C 719, Rule 3(a). 

lb) Risk and Expense of Return. 
Actual return by the buyer to the seller 
is required in the case of a sale or 
return contract. The USA has no comparable 
provision. However, the UCC is in accord 
with case law from other jurisdictions. 

See Biow Co. v. Cohen, 99 Vt. 78 , 130 A. 

589 ( 1925 ). 

DEFINITIONAL CROSS REFERENCES 
"Agreed". Section 1 - 201 . 

"Buyer". Section 2-103. 

"Commercial emit". Section 2-105. 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Merchant". Section 2-lOlj.. 

"Notifies". Section 1 - 201 . 

"Notification". Section 1 - 201 . 

"Sale on approval". Section 2-326. 

"Sale or return". Section 2-326. 
"Seasonably". Section 1-20 1±. 

"Seller". Section 2-103. 


I 2-328. Sale by Auction. 

(1) In a sale by auction if goods are put up in lots 
each lot is the subject of a separate sale. 
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(2) A sale by auction is complete when the auctioneer 
so announces by the fall of the hammer or in other customary 
manner. Where a bid is made while the hammer is falling in 
acceptance of a prior bid the auctioneer may in his discre¬ 
tion reopen the bidding or declare the goods sold under the 
bid on which the hammer was falling. 

(3) Such a sale is with reserve unless the goods are 
m explicit terms put up without reserve. In an auction 
with reserve the auctioneer may withdraw the goods at any 
time until he announces completion of the sale. In an 
auction without reserve, after the auctioneer calls for 
bids on an article or lot, that article or lot cannot be 
withdrawn unless no bid is made within a reasonable time. 

In either case a bidder may retract his bid until the 
auctioneer's announcement of completion of the sale, but a 
bidder's retraction does not revive any previous bid. 

(4.) If the auctioneer knowingly receives a bid on the 
seller's behalf or the seller makes or procures such a bid, 
and notice has not been given that liberty for such bidding 
is reserved, the buyer may at his option avoid the sale or 
take the goods at the price of the last good faith bid prior 
to the completion of the sale. This subsection shall not 
apply to any bid at a forced sale. 

DELAWARE STUDY COMMENT 

,(l) Sale in Lots. This subsection 
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is in accord with § 21(1) USA, 6 Del. C 
721(1). See 2 Williston, Sales (191^.8) 

§ 295. 

(2) When Sale Complete. Section 
2-328(2) is substantially similar to 
I 21(2) USA, 6 Del. C 721(2). The USA 
did not specify that the auctioneer could 
at his discretion reopen the bidding or 
declare the goods sold under the preceding 
bid if a bid is made while his hammer is 
falling. 

.(.3) "With Reserve 11 . Section 2-328(3) 
is in accord with I 21(2) USA, 6 Del. C 
721(2). This is in accord with the 
general commercial assumption that 
auctions are regarded as "with reserve" 
unless otherwise specified. The crucial 
time for determining whether or not an 
auction is with or x-jithout reserve is 
when the goods are "put up". Even if 
the auction is without reserve, the 
auctioneer may withdraw the goods from 
sale if no bid is made within a 
reasonable time. Section 2-328 follows 
the USA in allowing a bidder to retract 
his bid before the hammer falls even in 
an auction without reserve. See 2 
Williston, Sales ( 19 * 4 . 8 ) § 297. 
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Ikl Bids by Seller. Section 
2 -328(if.) is i n accord with I 21(4) USA, 

6 Del. 0 721(4) in allowing the buyer to 
avoid a sale where the seller or his 
agent bid without giving notice of 
their intention to do so. The UCC 
grants a new right tothe buyer in such 
a sale to take the goods at the last 
good faith bid prior to the completion 
of the sale. The UCC also excludes bids 
at a forced sale" from the application 
of § 2-328(4). 

definitional cross references 

"Buyer". Section 2-103. 

"Good faith". Section 1-201. 

"Goods' 1 . Section 2-105. 

"Lot". Section 2-105. 

"Notice". Section 1-201. 

"Sale". Section 2-106. 

"Seller". Section 2-103. 
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CHAPTER 2. SAIE S 

SUBCHAPTER It, Title, Creditors and Good Faith purchasers 
§ 2-ii-Ol. Passing of Title; Reservation for Security; L imited 
Application of This Section . 

Each provision of this Article with regard to the rights, 
obligations and remedies of the seller,the buyer, purchasers or 
other third parties applies irrespective of title to the goods 
except where the provision refers to such title. Insofar as 
situations are not covered by the other provisions of this 
Article and matters concerning title become material the following 
rules apply: 

(1) Title to goods cannot pass under a contract for sale prior 
to their identification to the contract (Section 2-501), and unless 
otherwise explicitly agreed the buyer acquires by their identifica¬ 
tion a special property as limited by this Act. Any retention or 
reservation by the seller of the title (property) in goods shipped 
or delivered to the buyer is limited in effect to a reservation of 
a security interest. Subject to these provisions and to the 
provisions of the Article of Secured Transactors (Article 9 ), 
title to goods passes from the seller to the buyer in any 

manner and on any conditions explicitly^ agre ed on by the parties. 

(2) Unless otherwise explicitly agreed title passes to die 
buyer at the time and place at which the seller completes his 
performance with reference to the physical delivery of the 
goods, despite any reservation of a security interest and even 

t,lough a document of title is to be delivered at a different time 
or placej and in particular and despite any reservation of a security 
interest by the bill of lading 
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(a) if the contract requires or authorizes the seller 
to send the goods to the buyer but does not require 
him to deliver them at destination;, title passes to 
the buyer at the time and place of shipment j but 

(b) if the contract requires delivery at destination, 
title passes on tender there. 

(3) Unless otherwise explicitly agreed where delivery is to 
be made without moving the goods, 

(a) if the seller is to deliver a document of title, 
title passes at the time Then and the place where 
he delivers such documents ; or 
(b) if the goods are at 'the time of contracting already 
identified and no documents are to be delivered, 
title passes at the time and place of contracting. 

(h) A rejection or other refusal by the buyer to receive or 
retain the goods, whether or not justified, or a justified revocation 
of acceptance revests title to the goods in the seller. Such 
revesting occurs by operation of law and is not a "sale". 

DELAUATJE STUDY C Oi l SENT 

Limited Relevance of "Titled The IJGC specifically 
provides for most of the rights, obligations, and 
remedies of the seller, buyer, and third parties in 
connection with matters such as risk of loos (1 2-309, 
2 -310), action for the price (I 2-709), insurable 
interest (2-301), and the effect of the sale on rights 
of third parties. In adopting this so-called narrow 
issue approach it rejects the "lump concept thinking" 
of the USA pursuant to which all such rigilts of the 
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parties depend on whether or not "title" has passed. 

Under the UCC the lawyer first determines whether a 
specific provision deals with the issue in question. 

If this is tile case, the "title" concept is irrelevant. 

If the UCC does nob contain a specific provision dealing 
with the issue passage of title may become relevant. 

The UCC also adds needed clarity and predictability 
to this area of the law by defining more precisely the 
circumstances under which title passes. 

(1) General Considerations 

Identification Prerequisite. The rule that 
title to goods cannot pass prior to their 
identification to-the contract conforms to 

^17 USA, 6 Del.C I 717. See Pusey & Jones Co. 
v. Dodge, 3 Penn 63, 19 Del. 63, k9 Atl. 2U8 
(1900) - title does not pass to goods which 
must be separated from part of a larger 
quantity until the goods are so set apart. As 
under I 6 of the USA (6 Del.C 706), there is a 
qualification in I 2-105(1*) of the UCC per¬ 
mitting title to pass in shares of fungible 
goods. 

Effect of Reservation of Title . The provision 
that a reservation of title by the seller is 
limited in effect to a reservation of a 
security interest is consistent uath § 20(b) USA. 
6 Del.C 720(b). See England v, Forbes , 7 Houst. 
301, 31 Atl. 895 (1885) - where goods were sold 


- 161 ~ 





to be paid for on delivery by a secured note 
and were delivered without obtaining the note, 
title passed to the buyer although the seller 
retained a security interest in the goods to 
the extent of the purchase price. 

Buyer's Special Property. The "special 
property" of the buyer in goods identified to 
the contract is not a security interest under 
Article 9. See II 1-201(37) and 9-113. The 
relevance of the "special property" interest in 
matters such as the rights of the sellers 
creditors, good faith purchases, on the buyer's 
right to goods on the seller's insolvency, and 
on the buyer's right to specific performance or 
replevin is considered in the annotations to 
the UCC sections in which the tern is used. 
Explicit Agreement. Subject to the I 2-i;01(l) 
limitations set forth above, ‘the parties are 
free to explicitly agree when title shall pass. 

(2) Conclusive Presumptions Re Passage of Title In 
Absence of Explicit Agreement to the Contrary . Under 
I 18 and 19 USA, 6 Del.C 718 and 719, the passage of title 
rules provided therein are applicable unless a different 
intention appears as ascertained from the "terms of the 
contract, the conduct of the parties, usages of trade and 
the circumstances of the case." Under these pi-ovisions 
the Courts were required to decide title questions by 
determining the subjective intent of the oarties as 
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indicated by a nebulous standard defined as the 
"circumstances of the case," The courts are spared this 
difficult, time consuming task under the UCC because: 

(1) the UCC greatly restricts the relevance of title, and 

( 2 ) it sets forth precise passage of title rules which 
are conclusively applicable unless the parties have 
explicitly agreed to the contrary. 

The I 2-U01(l) provision that the UCC passage of 
title rules are applicable unless the parties otherwise 
explicitly agree overrules Delaware case law holding that 
title may pass pursuant to an inferred intention of the 
parties. See Uheatley v. H. & H„ Poultry Co., 75 A.2d 
702 (1950) - court refused to apply § 19 Rule (1) USA, 

6 Del.C 719 Rule 1, to a contract for sale of specific 
chickens in a deliverable state and instead held that the 
parties did not intend title to pass until the buyer took 
physical possession of the chickens. 

( a) u (b) No Explicit Agreement — Delivery Requiring 
moving of Goods . § 2-ij.Ol (2) (a) and (b) provide that 
in the aosence of explicit agreement title passes 
when the seller "completes his performance with 
reference to the physical delivery of the goods." 

I 2 -lr 01 ( 2 )(a) specifies that title passes at the 
time and place of shipment in a shipment contract, 

§ 2 -IrO-( 2 ) specifies tnat in a destination contract 
title passes at the time and place at which tender is 
made at one point of destination. These rules are 
generally in accord with § 19 Rules h ( 2 ) and 5 of 
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the USAj 6 Del.C 19 Rules if.(b) and 5* See also 
Virginia Kid Co. v. New Castle Leather Co., 4 Boyce 
£ll, 89 Atl. 367 (1913) - a buyer's right to inspect 
a machine and reject it if it did not meet the 
contract specifications did not prevent passage of 
title to the buyer on delivery of the machine to the 
carrier at the F.O.B, point for transportation to 
the buyer. They are inconsistant with early 
Delatrare cases holding that title passed at the time 
the contract was made even though delivery was post- 
poned. Cogudll v. Ford, 2 Houst. l64j 7 Del. 164 
(1859)j Cleaver v. Ogle, 1 Houst. 453* 6 Del. 453 
(1857). 

I 2-4.01(2) incorporates by reference the 
various delivery terms defined in sections 2-319 

through 2-325 of the UCC. 

(3) (a) 1 (b) Mo Explicit Agreement - Delivery 
Without Iloving the Goods . 

Where delivery is to be made without moving the 
goods and the contract contains no explicit agreement 
re passage of title but requires delivery of documents 
the seller's final commitment occurs and title passes 
when the documents are delivered. 2-401(3)(a). If such 
a contract does not require delivery of documents and 
the goods are identified., the seller’s final commitment 
occurs and title passes when the contract is made. 

2-401(3)(b). 
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Rule 1 of § 19 of the USA, 6 Del. C 719 Rule 1, 
is substantially similar to § 2-lj.Ol (3)(b) but applies 
to cases where delivery requires moving the goods as 
well as to cases where no moving of the goods is 
required. It also expressly requires the goods to be in 
a deliverable state in order for title to pass. 

In Beatty v. Parsons, 3 Boyce 52* 80 Atl. 1063 (1911) 
the question of passage of title was held to be a jury- 
question wire re a buyer of chattels in the possession of a 
bailee of the seller directed the bailee to perform acts 
which were inconsistent with the ownership of the seller, 
(U) Rejection Re fu sal of Goods, Justifiable 
Revocation. The rule that title revests in the seller 
where the buyer rejects or refuses to receive the goods 
or justifiably revokes acceptance is new. 

DEFINITIONAL CROSS REFERENCES 
''Agreement". Section 1-201. 

"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106 
"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"&ood faith". Section 2-103 
"Goods". Section 2-105. 

"Party". Section 1-201. 

"Purchaser". Section 1-201. 

"Receipt" of goods. Section 2-103. 
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"Remedy”. Section 1-201. 

"Rights". Section 1-201. 

"Sale", Section 2-106. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 

I 2-U02. Rights of Sellers Creditors Against Sold Goods . 

(1) Except as provided in subsections (2) and (3), rights of un¬ 
secured creditors of the seller with respect to goods which have been 
identified to a contract for sale are subject to the buyer's rights 
to recover the goods under this Article (Sections 2-£02 and 2-716). 

(2) A creditor of the seller may treat a sale or an identification 
of goods to a contract for sale as void if as against him a retention 
of possession by the seller is fraudulent under any rule of lair of 

the state where the goods are situated, except that retention of 
possession in good faith and current course of trade by a merchant- 
seller for a commercially reasonable time after a sale or identification 
is not fraudulent. 

(3) Ifothing in this Article shall be deemed to impair the rights 
of creditors of the seller 

(a) under the provisions of the Article on Secured Transac¬ 
tions (Article 9)j or 

(b) where identification to the contract or delivery is made 
not in current course of trade but in satisfaction of or as 
security for a pre-existing claim for money, security or the 
like and is made under circumstances which under any rule of 
lair of the state where the goods are situated would apart 
from this Article'constitute the transaction a fraudulent , 
transfer or voidable preference. 



DSLAUAHE STUDY C01IIENT 

(1) Bayer's Pdghts To Identified Goods . Subject to 
the provisions of if 2-1*02(2) and (3)* the buyer's right 
under §§ 2-502 or 2-716 tc recover goods identified to 
the contract but still in the possession of the seller 
is given priority over claims of the seller's creditors. 

(2) Sold Goods In Seller's Possession. I 2—1*02(2) 

and ^26 USA, 6 Del.C 726, preserve local lair on rights 
of the seller's creditors arising from retention of 
possession by the seller of goods sold. However the 
UCG provision protecting the buyer's interest in goods 
left with a merchant-seller in the "current course of 
trade" and "for a commercially reasonable time after a 
sale or identification" lias no counterpart in the USA. 
This latter provision would appear to be inconsistant 
with existing Delaware case law. See Perry v. Foster, 

3 liar. 2$?3 (181*0) - a sale of personal property without 
a change of possession is void per se as to creditors of 
the sellers Bowman v. Herring , 1* Har. 1*58 (181*7)- the sale 
or pledge of personal property without a transfer of 
possession is void against creditors of the seller 
however proper it slight have been between the parties 5 
but see Taylor v. Plunkett , 1* Pennewill 1*6?, 20 Del. 1*6?, 
56 Atl. 381* (1903) - personal property is liable to be 
taken in execution as the property of the seller unless 
it is actually delivered to the buyer as soon as it can 
conveniently be done after making the sale. 
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(3) Creditors 1 Plights From Other Sources. 

Section 2 — 14 . 02 (3) exqoressly preserves all rights the 
seller’s creditors may have under Article 9 of the UCC 
or under a state lair governing preferential identification 
or fraudulent transfers. 

DEFUHTI0I3AL GROSS REFERENCES: 

"Contract for sale". Section 2-106. 

"Creditor". Section 1-201. 

"Good faith". Section 2-103, 

"Goods". Section 2-105. 

"Ilerchant". Section 2-105. 

"Money". Section 1-201. 

"Reasonable time". Section 1-20,5. 

"Rights". Section 1-201. 

"Sale". Section 2-106, 

"Seller". Section 2-103. 

i 2-5.03.. Power to Transfer ; Good Faith Purchase of Goods ; "Entrusting" . 

(1) A purchaser of goods acquires all title which his transferor 
had or had power to transfer except that a purchaser of a limited 
intoxest acquires rights only to the extent of the interest purchased. 

A person with voidable title has power to' transfer a good title to a 
good faith purchaser lor value. Uhen goo; s have boon delivered under 
a transaction ox purchase the purchaser has such power even though 

(a) the transferor was deceived as'to‘the'identity of 'the 
purchaser., or 

(b) the delivery was in exchange for a check which is later 
dishonored,, or 

(c) it was agreed that the transaction was to be a "cash 
sale", or 
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(d) the delivery was procured through fraud punishable as 


larcenous under the criminal lair. 

(2) Any entrusting of possession of goods to a merchant who deals 
in goods of that kind gives him power to transfer all rights of the 
entruster to a buyer in ordinary course of business. 

(3) "Entrusting" includes any delivery and any acquiescence in 
retention of possession regardless of any condition expressed between 
the parties to the delivery or' acquiescence and regardless of whether 
the procurement of the entrusting or tire possessor's disposition of• the 
goods have been such as to be larcenous under the criminal law. 

(U) The rights of other purchasers of goods and of lien creditors 
are governed by the Articles on Secured Transactions (Article 9), 

Bulk Transfers (Article 6) and Documents of Title (Article 7). 

DELAIJAPE STUDY CCHIBIIT 

Section 2—It.03 combines related case law and the 
provisions of § 20(1).) USA, 6 Del.C 720(d ); g 23 USA, 

6 Del.C 723j § 2l) USA, 6 Del.C 72h; § 23 USA, 6 Del.C 723 
§ 9 UTRA, 6 Del.C 1109, § 9 UCSA, 6 Del.C 909 into a 
unified and simplified policy on good faith purchase of 
goods. 

(1) Power To Transfer . The provision in subsection 
2-1)03(1) that a purchaser of goods acquires all title 
which his-transferor had or'had .power: to - transfer 1 is .in 
accord with existing Delaware case law. See, ■ 

E. I. DuPont de Uemours 1 Co. v. Laird , 2k Del. Ch. 152, 

0 A.2d 162 (1939), modified on other grounds 21) Del. Ch. 
250, 9 A.2d 76 (1939) - wh ere real owner of personalty 
gives another apparent right to dispose of such property, 

' ^ --.169 -*• ’ 


bona fide purchaser for value from such person is 
protected against real owner*s claim'to property. The UCG 
continues unimpaired statutory and case law lights 
which arise under hie law of agency, apparent agency 
or ownership or other estoppel. 

Good i'aith Purchaser . § 2-1*03(1) also provides that 
" a person with voidable title has power to transfer a 
good title to a good faith purchaser for value. 11 This 
is in accord with existing Delaware case law. See Short 
4 Halls Lumber Co. v. Bloroe , 75 A.2d 23k (1950)-when one 
who has voidable title makes a transfer to a good faith 
purchaser for value, good title is received by the 
transferee provided the title was not avoided prior to 
the sale .and delivery. Section 2-1*03(1) would not change 
the Delaware view that one with void title cannot vest 
good title even in a good faith purchaser for value. 

See Farm Bureau Hut. Automobile I ns . Co. v, Hoseley, 

90 A.2d 1*85 (1952) - subsequent buyer of stolen automobile 
from one claiming under the thief had no title to 
automobile as against insurer who had acquired title to 
automobile by assignment from owner from whom it was 
stolen, and insurer was entitled to possession of 
automobile. 

2-1*03(1) (a)04(c) ,and (d) specifically provide 
that die transferee in situations therein enumerated 
shall acquire voidable rather than a void title. The 
'absence of comparable provisions in the USA governing 
these situations, made for substantial lack of uniformity 
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araong court decisions in the various states. 


(a) Transferor'pe-odlrcd s.Idgntl.ty . '• *, 

Subsection 2-U03(l)(a) providing that a purchaser to 
whom goods are delivered obtains a voidable title 
even though the transferor was deceived as to the 
purchaser is substantially in accord,with existing 
Delaware case law. In Short & ~'glls' Lumber Go. v. 
Blcrn-e j 75 A.2d 23k (1950), the court held that a ... 
buyer who appeared personally before the seller, 
represented himself to be another person, and 
purchased on credit acquired a voidable title to 

the goods’. However, by way of dicta, the court 
distinguished cases "where the buyer represents 
himself to be the agent of another whose representav- 

iron and credit"is bno’n to the seller." ?5 A,2d 
237. It concluded that in this latter situation 
there would be no meeting of the minds and the 
buyer's title would therefore be void. This dicta 
is not in accord with § 2 - 1403 ( 1 ) (a). 

(b) l (c) Dishonored Checks, "Cash Sale." A person 
who obtains delivery of goods through a check not 
supported by funds or without payment in a "cash 
sale" has power to pass title to a good faith 
purchaser. There appear to be no Delaware cases 
directly on point. But see Truxton v. Fait & 

Slagle Co. , 1 Penn. [ 483 , 17 Del. I 483 , k2 Atl. I 43 I, 

73 Am. St. Rep. Bl (1899) sustaining the right of a 
defrauded vendor to avoid the sale of goods obtained 
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from him by fraudulent representations of the 
•vendee as to his solvency as against creditors of 
the vendee whose debts were contracted prior to 
the fraudulent sale. However by way of dicta the 
court indicated that a good faith buyer or subsequent 
creditor, as distinguished from a prior creditor, 
would have prevailed over the defrauded vendor. 

Cases from other jurisdictions are found at 2 
Uilliston, Sales (191*8) § 3i*6 a. 

(d) Fraud Punishable As Larceny . § 2 —UO3(1)(d) 
extends protection to a good faith purchaser from 
a person who obtained delivery of goods by fraud 
punishable as larceny. 

(2) Entrusting To A Her chant . . § 2-1*03(2) extends - 
protection to persons who purchase in the ordinary course 
of business from a merchant to whom the goods have been 
entrusted. This is in accord with Schnitzer Steel 
Products Co. v. Henry C. Eastbum & Son, Inc., 83 A.2d 
681* (1931), holding that the resale of personalty by a 
conditional buyer in the ordinary course of his business 
to a good faith purchaser for value, passes title to the 
good faith-purchaser for value notwithstanding the 
agreement between the parties to the conditional sale and 
regardless of whether the conditional sales contract 
was recorded. However § 2-1*03(2) grants broader pro¬ 
tection to buyers in ordinary course than the present 
Delaware Factors' Liens law (See 25 Del.C 3306) which 
provides that merchandise subject to a factor's 
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lien may be sold.free df the lien only when sold in the 
ordinary course of business of the borrower and the 
factor's agreement (6 Sfel.C 3302) and recording 
memorandum (6 Del.C 3303) so provide. The UCC also 
extends protection to a good faith purchaser even 
though the merchant was given no authority to deal 
with the goods by the entrustor. 

(3) Entrusting Defined . § 2-403(3) defines 
"entrusting" as including any delivery or acquiescence in 
retention of possession regardless of whether the 
procurement of the goods constituted larceny at common 
law. 

(4) Hights Of Other Parties . The rights of other 
purchasers and lien creditors are governed by the 
articles on Secured Transactions, Bulk Sales, and 
Documents of Title. 

DEFIMITIOML GROSS PJSEEnEIICES: 

"Buyer in ox-dinaiy'course of busineas 11 .' Section 1-201, . 
"Good faith". Sections 1-201 and 2-103. 

"Goods" Section 2-105. 

"Person". Section 1-201. 

"Purchaser". Section 1-201. 

"Signed". Section 1-201. 

"Term". Section 1-201. 

"Value". Section 1-201. 
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CHAPTER 2 SALES 


Sub chapter 5» Performance 

§ 2-501. Insurable Interest In Goods: Manner of Identification of Good s. 

(1) Tlie buyer obtains a special property and an insurable interest 
in goods by identification oi existing goods as goods to which the 
contract refers even though the goods so identified are non-conforming 
and he has an option to return or reject them. Such identification can 
be made at any time and in any manner explicitly agreed to by the 
parties. In the absence of explicit agreement identification occurs 

(a) when the contract is made if it is for the sale of goods 
already existing and identified; 

(b) ix the contract is for the sale of future goods other 
than those described in paragraph (c), when goods are 
shipped, marked or otherwise designated by the seller as 
goods to which 'the contract refers; 

(c) wnen die crops are planted or otherwise become growing 
crops or the young are conceived if the contract is for 
die sale of unborn young to be born within twelve months 
after contracting or for the sale of crops to be harvested 
within twelve months or the ne;rb normal harvest season 
after contracting whichever is longer. 

(2) The seller retains an insurable interest in goods so long as 
title to or any security interest in the goods remains in him and where 
the identification is by the seller alone he may until default or 
insolvency or notification to the buyer that the identification is 
final substitute other goods for those identified. 

(3) Nothing in this section impairs any insurable interest 
recognized under any other statute or rule of law. 
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DELAUAIlE study cqmmoit 
(1) Results and ilanner of Identification . 

Results of Identification . Section 2-501 (1) 
gives a buyer an insurable interest in identified goods. 
Identification is also relevant in determining whether 
a buyer may recover goods from an insolvent seller under 
Section 2-5>02 and in the determination of the buyer 1 s 
replevin rights under Section 2-716. The USA has no 
comparable provisions. 

Although the UCC concept of "identified 1 ' goods is 
analagous to the USA concepts of "ascertained" or 
"appropriated" goods, the consequences of these items 
are not identical. Under the USA, no title may pass 
until goods are ascertained (Sec. 1? USA, 6 Del.C 717), 
and if goods are unascertained or not yet in existence 
at the time the contract is entered into title may pass 
-when they are unconditionally "appropriated" to the 
contract. § 19 Rule U(a) USA, 6 Del.G 719 Rule l;(a). 
Although identification of goods is also a prerequisite 
to passage oi title under the UGC (2-Is.01(l))no passage 
of title rule similar to I 19 Rvle fc( a ) is fcmnd therein. 
In addition the many consequences of passage of title 
under the USA are greatly curtailed under the UCC. See 
Annotation to I 2-U01 supra. 

Manner of Identification . Identification may be 
made in any manner "explicitly agreed to". In the 
absence of such explicit agreement identification iri.ll 
occur pursuant to the following rules even though the 
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goods may not be in a deliverable state. Considering 
its limited consequences under the UCC there is no 
need to make identification depend on whether or not 
goods are in a deliverable state. 

( a) Existing And Identified Goods . If the 
goods are "existing and identified" at the 
time when the contract is made;, the UCC 
provides that identification occurs at said 
time. 

(b) Future Goods. If the contract is for the 
sale of future goods, identification occurs 
when goods are shipped, marked or otherwise 
designated by the seller as goods to which 

the contract refers. Under the UCC the seller 
by himself may identify goods as the goods 
wihh which he trill perform and identification 
will occur whether they are confowning or 
non-conforming goods. In addition he may 
without violating the contract, chose to 
substitute other goods before he actually 
performs. These rules facilitate the creation 
of an insurable interest for 'the buyer and 
conform to the reasonable expectations of the 
partie s. 

Under USA § 19 Rule lj,(a) # 6 Del.C 
719_ 3ule_J4(a) JL - i appropriation -ocqprs by mutual 
assent of the parties. In addition, 
appropriated goods must conform to the contract. 
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and after the appropriation no substitution 
of goods is permitted. 

(c) Crops And Unborn Animals, i 2-501(1)(c) 
pormits crops to be identified when planted and 
young of animals to bo identified when conceived 
if 55 the contract is for the sale of unborn 
young to be born within twolve months after 
contracting or for the sale of crops to be 
harvested within twelvo months or the next normal 
harvest season after contracting whichever is 
longer. 33 The UCC draftsman in their comments to 
this section state that the phrase !3 noxt normal 
harvest season 35 includes nursery stock raised for 
normally quick "harvestbut does not include 
-''timber' crop to which tho concept of a harvest 
"season 33 is not applicable. The time limits set 
forth in 2-501(1)(c) are not found in the USA. 

(2~)~ Sell or 8 s"IrisuraT51b Interest. A seller rotains an 
insurablo interest undor § 2 - 501 ( 2 ) as long as title to 
or ary socurity interest in the goods remains in him. 
Under 1 2 - 501 ( 1 ) a bqyer obtains an insurablo interest 
when the goods are identified to tho contract. The USA 
has no comparablo provision and there appears to be no 
Delaware cases in point. 

(3) Other Insurable Interests Preserved . Section 
2-501(3) preserves ary insurable intorcst rocognized 
undor ary othor statuto or rulo of., law arid thoroby 
eliminates ary possibility that this section might impair 
tho insurability of contract interests or of the soller t, s 
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interest as a more bailee. 

DEFINITIONAL CROSS REFERENCES 

’’Agreement”. Section 1-201 

"Contract’ 1 . Section 1-201. 

•’Contract for salo n . Section 2-106. 

"Futuro goods:. Section 2-105 

"Goods”, Section 2-105 

"Notification". Section 1-201. 

"Party”. Soction 1-201. 

"Sale”, Soction 2-106. 

"Security interest- 7 . Section 1-201 

’’Seller’’. Section 2-103. 
s 

s 2-502. Buyer’s Right to Goods on Seller’s Insolvency . 

(1) Subject to subsoction (2) and even though tho goods have not boon 
shipped a buyer who has paid a part or all of the prico of goods in which 
ho has a spocial proporty under the provisions of tho immediately preceding 
soction may on making and kooping good a tender of any unpaid portion of 
their price recover them from the seller if the seller becomes insolvent 
within ton days after rocoipt of tho first installment on thoir prico. 

(2) If the identification croating his special proporty has boon made 
by the buyor ho acquiros tho light to recovor tho goods only if they 
conform to tho contract for sale.. 

DELAWARE STUDY COMMENT 

(l)(2) Buyor°s Right to Goods on Sollors Insolvency. 

If goods are identified to the contract tho buyer 
is given a right to tho goods if tho seller becomes 
insolvent within ten days after he receives tho first 
installment on their price. If the seller becomes 
insolvent after tho ton day period, tho buyor may 
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acquire a security intorcst or other rights to tho 
goods only if he complies with the provisions -of;: 
Article 9 on Secured Transactions. 

Tho provision in s 2-502(2) covering tho situation 
where the buyer has identified tho goods and giving 
him a right to rccovor tho goods under § 2 - 502 ( 1 ) only 
if they conform to the contract for sale precludes tho 
buyer from unjustly recovering goods in cases where 
they woro greatly superior in quality or quantity to 
that called for by tho contract of sale. 

Section 2-502 is now, Tho buyor^s right to — 

recover goods depended on 0 title 9 under Section 66 of 

the USA. 6 Del. C 766. Soo also Bailoy V. Capello, 

1 Harr * ^9, 1 Del. 449 (1834)-a proj- USA case holding 

that a consignment if fairly and regularly made, 

not 

passos proporty to the consignee and it may/thereafter 

be lawfully seized as the consignor’sproperty. The 

fact that the property was not yet paid for was hold 

to bo immaterial. Section 2-502 in effect gives the 

buyer a special property interest which entitles him 

to a decree of specific performance if ho has paid the 

price or part of the price for goods. Although no 

relevant Delaware case has boon found, the following 

statement is found in v&lliston: 

"Since an insolvent is'~not prodtidod + byHjhe 
existing bankruptcy act, or any othor, • ■* - ■— 
from makingsa transfer ofuhis assosts,' 
or any part of them,„for*a rcturn_honestly 
bargained for as an equivalent, there is no 
objection to tho performance by him of a fair 
contract wholly executory on both sidos, if 
mado in good faith 5 ... 

but if tho insolvent, prior to the performance 
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oji his part s has already received the whole 
or part of the consideration for his own 
promised performance, so that a debt or 
obligation is duo from him, the situation is 
cdfioront. In that event insolvency can 
nover proporly bo a mako-weight for tho 
decision of a court... 

If under tho facts of tho caso, apart from 
the dofcndont c s insolvoncy, oquity regards 
tho plaintiff as having an interest in tho 
property in question, spocific performance 
of the obligation to transfer to him that 
intorost should be granted, and if tho 
dofendont bocoraos bankrupt, tho court of 
bankruptcy should recognize tho plaintiff's 
interest in tho property. !3 1 Wllliston, 

Sales S 143 £ 144. 

Section 2-502 gives tho buyer a remedy which is 
analgous to the right givon to tho seller by I 2-702, 
pursuant to which a seller may reclaim goods sold on 
credit to a buyer who becomes insolvont within ten days 
aftor rocoipt. 

DEFINITIONAL CROSS REFERENCE 
’Buyer* 5 . Section 2-103 
"Conform". Section 2-106. 

''Contract for sale". Section 2-106 
"Goods ’. Section 2-105 
"Insolvent 8 '. Section 1-201 
"Right". Section 1-201. 

6! 5 oiler". Section 2-103. 

g 

s 2 - 503 . Manner of Seller's Tendor of Delivery . 

(1) Tendor of delivery requires that tho seller put and hold conforming 
goods at the buyer's disposition and give the buyer ary notification 
reasonably necessary to enable him to take delivery. The manner, time and 

place for tender are determined by the agreement and this Article, and in 
particular 
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(a) tender must bo at a reasonable hour, and if it is of goods 
they must be kept available for the period reasonable necessary 
to enable the buyer to take possesion? but 

(b) unless otherwise agreed the buyer must furnish facilities 
reasonably suited to the receipt of the goods. 

(2) Where tho case is within tho next section respecting shipment 
tender requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination 

ary- 

tender requires that he comply with subsection (1) and also in /appropriate 
case tender documents as described in subsections (4) and (5) of this 
section. 

(4) Where goods are in the possesion of a baileo and are to be 
delivered without being moved 

(a) tender requires that the seller either tender a negotiable 
documont of title covoring such goods or procure acknowledgement 
by tho bailee of the buyer's right to possession of tho goods? 
but 

(b) tender to the buyer of a non-negotiable document of title or of 
a written direction to the baileo to dolivor is sufficient 
tender unless tho buyer seasonably objocts, and receipt by the 
baileo of notification of tho buyer's rights fixes those rights 
as against the bailee and all third persons? but risk of loss 
of the goods and of ary failure ty tho bailee to honor the non- 
negotiable documont of title or to obey tho diroction romains 
on tho seller until the buyer has had a reasonable time to 
present the document or direction, and a refusal by the bailee 
to honor tho document or to oboy tho diroction defeats the 

tho tonder. 

(5) Whore tho contract requires tho sollor to dolivor documents 
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(a) he must tenclor all such documents in correct form, oxcopt as 
provided in this Articlo with rospoct to bills of lading in a 
sot (subsection (2) of Section 2-323); and 

(b) tender through customary banking channols is sufficient and 
dishonor of a draft accompaning the documents constitutes non- 
acceptanco or rejection. 

DELAWARE STUDY COMMENT 1 

,(1) (a) £ (b) Manner of Sollor c s Tendor of Dolivorv . 

Section 2-503 is a special application of tho 

general rule of sales law that delivery and acceptance 

aro concurrent conditions and that therefore neither 

tho buyer nor the seller has a cause of action against 

the other until he tonders performance. See 

Williston. Sales , 1 447 and 448 (1948 cd.) 

The requirement that tho seller tender conforming 

goods at a reasonable time and in a reasonable manner 

is in accord with 1 43(4) USA, 6 Del. C 743(d). This 

section has not boon construed by tho Dolaware Courts. 

However, two early Dolaware cases hold that dclivory 

must be made within a reasonable timo. Soo Walker Y. 

Taylor, 4 Penn. 118, 20 Del. 118, 53 Atl. 357 (1902); 

and Phoenix Rockworks V. Capollo Hardware Co., 9 Houst. 

232, 14 Del., 232 . 32 Alt. 79 (1891). 
s 

The s 2-503(1) provisions specifically requiring 
tho seller to give the buyer notification reasonably 
necessary to enable him to take delivery and koop tho 
goods available for tho period reasonably necessary to 
enable tho buyer to take possession are not expressly 
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provided for in the USA. Noither is the requirement 
that the btycr, in the absonco of an agreement to the 
contrary, must furnish facilities reasonably suited 
to the rocoipt of tho goods. However, those 
provisions rostato tho case law which has developed 
under the USA. See, 1 Nov; York Law Rovision Comm . 

Report on Art, 2 of tho~l?,c7c'. 45*8 (1955)’. ~ 

■ ....S EZZ 

Tz) Shipment Contract . Section 2-503(2) is meroly a 
cross roforonco to section 2-504 and thcroforo will be 
discussed in tho annotation thoroto. 

(3) Destination Contract. Section 2-503(3) is 
primarily a cross reference section requiring tho 
sollor to comply with the delivery requirements of 
1 2-503(1), (4) and (5) in cases whore tho sollor is 
required to delivor at a particular destination. 
Howevor it omits and thoroby negates tho rule of 

s 19(5) USA, 6 Del. C 719 Rule 5 9 specifying that a 
torm requiring tho sollor to pay tho freight or cost 
of transportation to tho buyer is equivalent to an 
agreement by tho seller to deliver to the buyor or at 
an agreed destination. Tho Code draftsmen stato in 
their official comments that ;) Undor this Article tho 
c shipment 0 contract is regarded as tho normal one and 
the ''destination 0 contract as tho variant type.. Tho 
seller is not obligated to deliver at a named destina¬ 
tion and boar the concurrent risk of loss until 
arrival unloss ho has specifically agreed to deliver 
or the commercial understanding of tho torms used 
by the parties comtemplatos such delivery. - 
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W gp° d - s in Possession of Bailoo-Dolivo rv without 
govj - n £ Tho Goods' ~ “*- 

Soction 2-503(4)(a) specifying that tendor ro*- 

quires tho sollor to oithor tondor negotiable documents 

of title, or procure tho bailee's acknowledgment of 

tho buyer s right to the goods whoro a bailoo has 

possession of tho goods and delivery is to bo mado 

without moving the goods is in accord with soction 

^3(3) USA, 6 Del, C 743(c). Section 2-503(4)(b) 

providing that tondor of a non-nogotiablo document of 

titlo is sufficient unloss tho buyer reasonably 

objects is now.. However tho principle stated therein 

is in accord with 1 49 of tho USA, 6 Dol. C 749, 

providing that the buyer's remedy for broach is lost 

xf ho fails to give reasonable notice to tho seller 

of the breach aftor acceptance of tho goods. 

(5) Delivery of Documents. 

( a ) Tgpdcr Mus t Be In Corroct Form . The require¬ 
ment of s 2-503(5) that all documents tendered 
must bo in the corroct form is also required by 

§ LI USA, 6 Dol. C 711, which provides that all 
contract conditions must bo performed. 

(b) Dishonor. Tho dishonor provision of 1 2-503 
(5)(b) is in accord with I 20(4) USA, 6 Del. C. 

720 (d) . See also Schnitacr Steel Products rv> . 

V. Henry C. Eastbum A Son. 83 A.2d 684 ( 1951 ) 
dishonor of a draft by a buyer constituted non- 
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accoptanco and rejection and the buyor 
therefore had no property rights in the goods. 

DEFINITIONAL CROSS REFERENCES ! 
"Agreement". Section 1-201. 

"Bill of lading". Section 1-201 
"Conforming". Section 2-106 
"Contract". Section 1-201. 

"Dolivory", Section 1-201, 

"Dishonor". Section 3-508. 

"Document of titlo". Section 1-201 
!Draft". Section 3-104. 

"Goods". Section 2-105, 

"Notification". Section 1-201. 

"Reasonable time". Section 1-204 
"Rocoipt of goods". Section 2-103 
"Rights". Section 1-201. 

"Seasonably". Section 1-204. 

"Seller' 8 . Soction 2-103 
"Written", Soction 1-201. 

2-504. Sliipmont by Seller . 

Where the seller is roquirecl or authorized to send goods to the buyor 
and the contract does not roquiro him to deliver them at a particular 
destination, then unloss otherwise agrood he must 

(a) gut tho goods in the possession of such a carrior and make 
such a contract for thoir transportation as may bo reasonable 
having regard to tho nature of tho goods and othor circum- 
stancos of tho case;; and 

(b) o btain and promptly dolivor or tondor in duo form any document 
nocossary to onable tho buyer to obtain possession of the goods 
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or otherwise roquired by the agreement or by usage of trades 
and 

(c) promptly notify the buyer of the shipment. 

Failure to notify thb~bnyor undbr paragraph (c) or to mafccTa proper i 

contract infer paragraph ground for rejection ority if material 

delay or loss onsuos. «. ....... 

... ' » *• /. 

DELAWARE STUDY C0MC-1ERT 

Tho UCC roquiremont that in a shipment contract the 
seller must placo tho goods into the possession of tho 
carrier is in accord with section 76(1) USA, 6 Dol. C 746 
(a). The requirement that the sollor make a reasonable 
contract for the transportation of tho goods is in accord 
with 1 46(2) USA, 6 Del. C 746(b). 

Effoet Of Fa ilure Of Hotico Or Failure To Hako A 
£E2?.£,r Contract._ The express duty of notification of 
shipmont by the sollor is not contained in tho USA. 

However WLUiston reports that thoro is a general require¬ 
ment of notice under tho common law of sales. See 
Williston, Salos, section 457(l948d). 

Undor tho UCC failuro to duly notify tho buyor or to 
mako a proper contract is a ground for rejection only if 
matorial delay or loss_ ensues. Section 46(2) USA, Dol. C 
746(b) makes such a seller liable for loss and damage and 
does not mention "'delays or specifically provide that the 
loss or damages must bo "material 1 '. 

Although thoro arc no Dolawaro eases on point the 
seller’s responsibility to tondor necessary documents has 
boon established in other jurisdictions. See Cundoll V. 

A. W. MiUhausor Corp., 257 N.Y. 4l6, 178 TJ.E. 680 ( 1931 ). 
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DETOIITIOMAL CROSS REFERENCES: 


''Agreement”. Soction 1-201. 

’’Buyer”. Section 2-103 

•’Contract 13 . Section 1-201. 

’’Dolivoiy”. Soction 1-201. 

!i Goods n . Soction 2-105, 

•’Notifies”’. Soction 1-201 

r ’Sollcr”. Soction 2-103 

■’Send”, Section 1-201, 

•’Osage of trade 53 . Section 1-205 
s 

s 2 -505. Seller’s Shirmont Under Bosorvation. 

(1) Whore the sollor has identified goods to tho contract by or before 
sMpmont $ 

(a) his procurement of a negotiable bill of lading to his own 
order or otherwise rosorves in Mm a security interest in tho 
goods. His procurement of the bill to the order of a financing 
agency or of tho buyer indicates in addition only tho seller's 
expectation of transferring that intorcst to tho person named. 

(b) a non-nogotiablo bill of lading to himsolf or Ms nominee 
rosorvos possession of tho goods as security but oxcopt in a 
ease of conditional delivery (subsection (2) of section 2 - 507 ) 
a non-nogotiablo bill of lading naming tho buyor as consignee 
reserves no security intorest oven though tho sellor retains 
possession of tho bill of lading. 

(2) When sMpmont by tho seller with reservation of a security intorost 
xs in violation of the contract for sale it constitutes an improper coni 
tract for transportation witMn the preceding section but impairs neither 
tho rights givon to the buyor by sMpmont and identification of tho goods 
to tho contract nor tho seller's powers as a holdor of a negotiable ' 




document. 


DELAWARE STUDY COMMENT 

(1) Bills of Lading; Security Titles, Soction 2-505 

(l) (a) providing that the sollor acquiros a sodurity 

intorost when ho obtains a nogotiablo bill of lading to 

be made out to tho order of oithcr tho sollcr or the 

bqyor or to tho order of a third party, is in accord 

with Soctions 20(2) & ( 3 ) of tho USA, 6 Del. C 720(b) 

and (c). Unpaid sellers can therefore continue to ship 

under bills of lading to ardor or bearer and thereby 

the 

rotain control of possession until/ price is paid. 

Section 2-505(l)(b) provides that whero the sollor or 
his agent is namod as consignee the carrier must dclivor 
to the sollcr or agent and is not permitted to deliver to 
anyono also without authorization from tho namod consignee. 
This device also permits the sollor to retain control of 
possession until the price is paid. However if tho buyer 
is named consignee in a straight bill of lading, tho 
sollor loses his right of possession as soon as ho ships. 
These rulos are also in accord with Soctions 20(2) A ( 3 ) 
of tho USA, 6 Dcl.C/720(b) & (c). 

(2) Improper Shipments . Section 2-505(2) provides 
that when shipment by the sollor with reservation of a 
security intorost is in violation of the contract for 
salo, it constitutes an improper contract for transporta¬ 
tion, but tho sollor 5 s broach impairs either tho rights 
given to tho buyer by shipment and identification of tho 
goods to the contract nor tho sollor 5 s powers as a holdor 
of a nogotiablo document. 
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This provision is now. Although the USA has no directly 
19X4) Rials' 4(g), S.Beirc 719 Rule 4(b) and 
similar provision, it should bo noted that/ g 46 USA, 6 " 

Del. C 746, roquiro shipments to be made ”in pursuance 

of a contract' 5 and. Section 33 of the USA, 6 Del. C 733 

protocts the holder of the document of title. 

DEFINITIONAL CROSS REFERENCES; 

"Bill of lading”. Section 1-201. 

”Buyor”. Section 2-103. 

‘•Consignee”. Section 7-102. 

‘’Contract”, Section 1-201 
’’Contract for sale”. Section 2-106 
"Dolivory”. Section 1-201. 

•’Financing agency”. Section 2-104. 

"Goods”. Soction 2-105 
"Holder”. Section 1-201 
”Porson”. Section 1-201 
"Security interest”. Soction 1-201 
"Seller”. Soction 2-103, 

§ 2-506, Rights of Financing Agency. 

(1) A financing agoncy by paying or purchasing for valuo a draft 
which relates to a shipment of goods acquires to the extent of tho pay¬ 
ment or purchase and in addition to its own rights under tho draft and 
ary document of title securing it any rights of tho shipper In tho'..goods 
including the right to stop delivery and the shipper's right to have 
the draft honored by tho buyer. 

(2) The right to reimbursement of a financing agency which has in 
good faith honored or purchased the draft under commitment to or 
authority from tho buyer is not impaired try subsequent discovery of 
defects with reference to any relevant document which was apparently 


regular on its face. 
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DELAWARE STUDY" COMMENTS 

(l)(2) Rights of Financing Agency . Section 2-506(1) 
gives a financing agency (Soo 1 2-104 (2)) which has 
discounted a draft for the seller all 'rights of the 
shipper in the goods including tho right to stop 
delivery and tho shipper 3 s right to havo tho draft 
honored ty the huyor”. This appoars to be consistent 
rath general principles of equitablo assignment. Soo 
Betz V Heobnor, Pon. l&W 280 (1830). 

The right of a financing agent to reimbursement !. 

whore ho has in good faith honored or purchased the 

draft under commitment to or authority from the buyer 

is not impaired by subsequent discovory of dofocts 

with roforonco to ary relevant document which was 

apparently regular on its faco. Caso law under the 

USA has hold that tho bank's intorost in tho procoeds 

upon collection of tho draft should defeat the buyor's t 

offorts to attach the funds as seller's fund if the 

goods prove not to conform to tho contract. Soc 

Hawkins V. Alfalp a Products Co. and Froomont National 

Bank, 152 Ky, 152, 153 S.W. 201 (1913);'See also 
s 

Annotation to s 4-208 infra. 

DEFTNITTONAL CROSS REFERENCES: 

''Buyer". Soction 2-103 
"Document of title”. Soction 1-201 
"Draft”. Section 3-104. 

"Financing agency"’. Soction 2-104 
"Good Faith' 5 . Section 2-103 


- 190 - 



"Goods . Soction 2-105 
Honor .. Soction 1-201, 

"Purchase 1 . Soction 1-201„ 

•Rights . Soction 1-201 
: Valuo :! . Soction 1-201. 

1 2-507« Effoct of Sollor°s Tondor? Dolivory on Condition. 

(1) Tender of dolivory is a condition to the buyer* s duty to accept tho 
goods and, unless otherwise agreed, to his duty to pay for them. Tender 
entitles the seller to acceptance of the goods and to payment according to 
tho contract. 

(2) Where payment is due and demanded on tho delivery to tho buyer of 
goods or documents of title, his right as against tho seller to retain or 
dispose of them is conditional upon his making tho payment duo. 

DELAWARE STUDY COMMENT 

(1)(2) Effoct of Seller*s Tondor; Delivery on 
condition. 

Soction 2-50? providos that in tho abscnco of agree-. 
mont to the contrary the delivery of tho goods and pay¬ 
ment of tho prico arc concurrent conditions. This is in 
accord with I 11(2) of tho USA, 6 Dol. C 711(b) and 
1 42 USA, 6 Dol. C 742. Soo also Vidal V Transcontinen¬ 
tal and Western Air , 120 F„2d 67 (1941)? Pusoy and Jones 
Co. V Dodge, 3 Penn. 63» .19 Del. 63, 49 Atl. 248 (1900)? 
Barr V Logan 5 Har. 52, 5 Dol. 52(1843)? and Cowgil V 
Ford , 2 Houst. 164, 7 Dol. 164 (I859), 

Soction 2-507 (2) making payment if due a condition 
of a duty to tender is consistent with s 42 of the USA, 

6 Dol. C 742. 
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DEFINITIONAL CROSS REFERENCES! 


"Buyer- 3 . Section 2-103. 

"Contract". Section 1-201. 

■Delivery 3 . Soction 1-201 
• Document of title". Soction 1-201 
"Goods”. Section 2-105 
"Rights' 3 . Soction 1-201, 

"Sailor", Section 2-103. 

S 2 ” 5 ° 8 * Cure by Seller of Impro per Tender or Delivery ; Replacement. 

(1) Whore ary tender or dclivory 1;y the seller is rejected bocauso 
non-conforming and the tirao for performance has not yet expired, the " 
sollor may seasonably notify the buyer of his intontion to euro and may 
thon within tho contract time mako a conforming delivery. 

(2) Whore the buyer rojocts a non-conforming tondor which tho seller 
has reasonable grounds to believo would bo accoptablo with or without 
money allowance tho sollor may if ho seasonably notifies tho buyer have 
a furthor reasonable time to substituto a conforming tondor. 

DELAWARE STUDT COMMENT 

Section 2-508 gives a sollor a 'socond chanco 5 
conform to 

to/tho contract under tho conditions stated thoroin 
aftor buyor has rojoctod goods which do not conform to 
tho contract. 

llL-Curo j,y Sollor of Improper Tondor of Delivery 
Mao^o r_ForfoiTOaiico Not Yo t Exnirnd. Soction 2-503(1) 
allowing a seller to roplaco a dofoctivo tondor with a 
conforming tondor 3 within the contract time' is now as 
a statutory provision. However it does not change 
prevailing law to tho effect that a dofoctivo tender 
coupled with notice of intontion to perform fully within 
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tho contract time is not an anticipatory broach or a 

repudiation. Soo Restatement , Contract , I JL 83 §ub- 

soguont Nullification or Repudia-igrbn :; Soo also Walker V 

Taylor , 4 Ponno will 118, 53 Atl. 337 (1902) - Whoro a 

croanory owner contracted to soil some of his butter 

tubs but was unable to deliver them and he subsequently 

delivered other tubs, oqually good, tho court held that 

this was sufficient to satisfy tho contract. 

(2) Additional Reasonable Time to Substitute Conforming 

T ender, The qualified permission granted to tho seller 
s 

under s 2 - 508 ( 2 ) to perform aftor tho agreed date is in¬ 
tended to avoid injustice to the seller by reason of a 
surprise rejection by the buyer. This section appears to 
bo in accord with Restatement, Contracts 1 2 ? 6 , Rules for 
Determining Materiality of Delay in Porfomanco . 

DEFTiUTIONi'iL CROSS REFERENCES: 

Buyer Soction 2-103 
Conforming^. Soction 2-106 
’’Contract”. Soction 1-201 
Money". Section 1-201 
•Notifies Soction 1 - 201 . 

’Reasonable time-'. Soction 1-204 
Seasonably’. Soction 1-204 
■’Seller’’. Section 2-103 

2-509• Pd.sk of Loss in tho Absonco of Breach . 

(1) Where the contract requires or authorizes tho seller to ship tho 
goods by carrier 

(a) if it does not roquiro him to deliver them at a particular 
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destination, the risk of loss passosto' tho' buyer when tho.goods 
are duly delivered to the carrier even though the shiiarsont is 
under reservation (Section 2 -5^5)l hut 
(b) if it docs roquire him to deliver thorn at a particular destination 
and the goods are there duly tondorod while in tho possession of 
tho carrier, tho risk of loss passes to the buyer whon the goods 
are there duly so tondorod as to onahlo the buyer to take delivery. 
(TO Micro tho goods arc hold by a bailoo to bo dolivorod -without being 
moved, tho risk of loss passes to the buj^cr 

(a) on his rocoipt of a negotiable document of title covering tho 
goods? or 

(h) on acknowledgement by the bailoo of tho buyer 9 s right to 
possession of tho goods, or 

(c) aftor his rocoipt of a non-nogotinkle document of title or 
other written diroction to deliver, as provided in subsection 
(4) (b) of Section 2-503« 

(3) In any caso not within subsection (l) or (2), tho risk of loss 
passes to tho buyer on Ms rocoipt of tho goods if tho sollor is a 
merchant? oth.Grt-ri.so tho risk passes to tho buyer on tender of delivery. 

(4) Tho provisions of this section aro subject to contrary agreement 
of the parties and to the provisions of this Article on sale on approval 
(Soction 2-327) and on offoct of broach on risk of loss (Soction 2-510). 

DELATfllEE STUDY DOMETT 

Under tho UCC allocation of risk of loss is made to 
depend on objective facts such as delivery to tho 
carrier, tender and rocoipt of tho goods. Undor tho 
USA risk of loss was allocated on tho basis of passage 
of title. Soo § 19 USA, 6 Del, C 719, and I 22 USA 
6 Del, C 722. V/hilo tho application of risk of loss 
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rules are made more certain and therefore oasior 
undor the UCC, the results achieved are not radically 
different from those under tllo USA 

(l) Delivery Requiring Shipment of Goods . 

(a) Shiimont Contract . The provision of 
1 2 - 509 ( 1 )(a) transferring risk of loss to tho buyor 
under a shipment contract on delivery to a carrior 
is in accord ■with the rosult reached by f 19 rule 
4(2) and 5 3 6 Del. C 719 rulos 4(b) and (5) and 
1 22 USA, 6 Del, C 722. In determining what 
constitutes a shipment contract it should be noted 
that tho UCC reject* the notion that tho seller 5 s 
payment. o£ froight charges creates a destination 
contract. See annotation to soction 2-503, infra, 
and Comment 5 to said soction in the 1962 Official 
Text and Comments Edition of tho UCC . 

(E) Destination Contract. Soction 2-509(1) 

(b) provides that if tho contract roquiros tho seller 
to deliver at a particular destination and the goods 
arc there duly tendered while in the possession of 
the carrier, tho risk of loss passes to the buyer 
when tho goods aro so tondorod as to cnablo tho 
buyer to take delivery. This is in accord with 
I 19 rulo 5, USA 6 Dol. C 719 s Rule 5. 

(2) Goods Hold Ey Cailoo - Hovcaaont of Goods Not 
Required . V/horo goods hold by a bailee aro to bo 
delivered to tho buyer without being moved, tho risk 
of loss nassos to the buyer when the seller oithor 
tenders a negotiable document of title covering such 
goods or tho bailee acknowledges Aho buyer's right 
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to possession of the goods. 

A tender to the buyer of a non-nogotiablo 
document of titlo $ r Q f a written direction to the 
bailee to dolivor docs not pass tho risk of loss 
immediately to tho buyer, since I 2-503W (6) 
provides that in such a case the tJ risk of loss”-,,,. - 
remains on tho seller until tho buyer has had a 
reasonable time to present tho document or direction 
and a refused, by tho bailee . defeats tho tondor, 

(3) Bisk Other Than in Shipment or Bailee Cases, 
If tho goods aro not to bo shipped and are not hold 
by a bailco to be delivered without being moved, 

I 2 - 509 ( 3 ) provides that tho “'risk of loss passes 
to tho buyer on Iris roccipt of the goods if tho 
soller is a merchant? otherwise tiro risk passos to 
tho buyer on tondor of delivery.” This rule is not 
in accord with s 19 Bulo 1, USA, 6 Del. C719s and 
§ 22 USA, 6 Dal. C 722, providing that in a 
contract to sell specific goods in a deliverable 
stato, titlo and thoroforo risk of loss passos 
to the buyer when tho contract is made. Howovor 
tho UCC is in accord -with tho case of Wheatley V 
H. A H, Poultry Co. , 75 A.2d 702(1950) 9 which 
rofused to apply I 19 Bulo 1 of tho USA and instead 
held that titlo to a flock of chickens in tho 
sailor’s possession which had not vet been picked 
up by the buyer, remained in the soller and there¬ 
fore risk of loss also remained in tho sollor. 
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(4) Contrary Agreement of tho Farties, Sale on 
Approval, Effect of Broach. Section 2-509(4) 3 
making risk of loss subject to agreement of tho 
parties is in accord -with section 22 USA,6 Del. 

C 722. Section 2-509(4) further providos that tho 
provisions of Section 2-509 arc subject to the rules 
sot forth in Soction 2-327 pertaining to sales on 
approval and those sot forth in Soction 2-510 pori. 
taining to tho effect of breach on risk of loss. 

DEFINITIONAL CROSS REFERENCES: 

"Agreement”. Soction 1-201 

'Buyer '. Section 2-103 

“Contract”, Soction 1-201 

“Delivery”. Section 1-201 

“Document of title”. Soction 1-201 

■'Goods”. Section 2-105. 

“Merchants”. Section 2-104 

“Party' Section 1-201 

'Receipt”,of goods. Soction 2-103 

"Sale on approval”. Soction 2-326 

'Seller’ . Section 2-103 
s 

s 2-510. Effect of Broach on Risk of Loss.. 

(1) Whore a tender or delivery of goods so fails to conform to tho 
contract as to give a right of rejection the risk of their loss remains on 
tho seller until cure or accoptancc. 

(a.) Whero tho buyer rightfully rovokes accoptancc he may to the extent 
of ary aeficdciicy in Iris affective insurance covorago treat tho risk of 
loss as having rested on tho solior from tho boginning. 
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(3) Whoro the buyor a.° ** owrforminf? goods already idontifiod to the 
erac:c for salo repudiates or is otherwise in broach before risk of 


thoir loss has passed to him, the seller may to the oxtont of ary 
doficioncy in Ms effective insurance covorago treat the risk of loss 
as resting on the buyor f or a commercially reasonable time, 

DELAViillE STUDY OQMMEMT 


Section 2-5-10 gonorally places tho risk of loss on tho 
party who has broached tho contract. Tho practical results of 
uMs standard are very similar to tho results roachod under 
ohe passage of xitie-risk of loss provisions of tho Uniform 
Salos Act. Howover thr6 UCC standards will bo much easier to 
apply. 

£kL^P^Con forMng Tender or Delivery. Under I 19 Rule 
4(2), 6 Del, c 7-19 rule 4(b), if the sollcr does not deliver 
conforming goods to the carrier, the tender is not Mn 
pursuance-- of the contract and title and risk of loss will 
therefore not pass to tho buyor. Under § 2-5LC(l) the samo 
result is roachod but on a different theory. In the latter 
situation tho risk of loss remains on tho sollor bocauso ho 
broached the contract thoroby giving tho buyer a right of 
rojcction. 

1?. ?, Pd- ght f ul_ Rovocati on of Accoptanco . To the extent that 
s 

s 2-510(2) places the risk of loss on tho sollcr whon tho buyer 
rightfully rovokos acceptance, it is in accord with g 69 (1) 

(d) USA, 6 Del. C 769(a)(4) and I 22 USA, 6 Del. C 722. Tho 
USa has no comparable provision to that of tho UCC specifying 
that the buyer who rightfully rovokos acceptance may to tho 
oxtont of ary deficiency in Ms effective insurance coverage 
treat tho risk of loss as having rested on tho seller. This 
provision gives the seller tho benefit of ary insurance carried 
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buyer. It appears to bo based on the assumption that 
the person in possession of the roods is the one 
most likoly to bo insured. 

(3) Buyor Repudiates Identified Conforming Goods 
Section 2-510(3) specifics that the buyor who 
repudiates identified conforming goods is liablo to 
the extent of any deficiency which the soilor may 
have in his effective insurance coverage for risk 
pr loss.. It further specifies that the buyer’s 
liability shall continuo only for a ^commercially 
reasonable timo-. This prevents tho aggrieved 
seller from holding tho goods indefinitely at tho 
buyor's risk, 

DEFINITIONAL CROSS REFERENCES; 

'Buyer”. Section 2-103. 

’''Conform” Section 2-106 

’•Contract for sale”, Soction 2-106 

’Goods”. Section 2-105 

Seller”. Soction 2-103 
s 

s 2-511. Tender of Payment by Buyor; Payment by Check. 

(1) Unless otherwise agreed tondor of payment is a condition to tho 
seller’s duty to tender and complete any delivery. 

(2) Tondor of payment is sufficient when made by any moans or in any 
manner eurront in the ordinary course of business unloss tho solior demands 
payment in legal tondor and gives any extension of time reasonably nocossary 
to procure it. 

(3) Subject to the provisions of this Act on tho effect of an instrument 
on an obligation (Soction 3-802), pajanent by chock is conditional and is 
defeated as betwoon tho parties by dishonor of tho cheek on due presentment. 
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DELAWARE STUDY COMMENT 

(1) Concurrent Conditions . Section 2-511(1) 
providing that unloss otherwise agreed tender of 
payment and delivery arc concurrent conditions is 
consistent with I 42 USA, 6 Del. C 742 and Delaware 
case law. See Vidal V Transcontinental and Western 
Air, 120 F.2d 67(1941). 

_(2) Manner of Tender of Paymont. Section 2-511(2) 
provides that tendor of paymont is sufficient when 
mado in any manner current in the ordinary course of 
business. It also roquiros the seller to give the 
buyer ary extension of time reasonably necessary to 
procure logal tender if payment in such form is 
domandod. This lattor provision provonts a seller 
seeking some technical ground to avoid the contract 
from forcing a broach on the buyer by demanding cash 
payment at a timo when cash cannot be procured within 
the timo for performance. It is in accord with the 
Restatement, Contracts , i 3^5 , Excuse of Condition of 
Paymont in Legal Tender, 

(3) Payment by Chock Conditional; Effect of 
Dishonor . Section 2-511(3) making payment try check 
conditional as between tho parties has no counterpart 
in tho USA but appears to bo in accord with the ease 
law in most jurisdictions. Sec 3 Williston, Contracts 

i 732 ; VoidSales, 174. 

The rule of § 20(4) of the USA specifying that tho 


200 - 



buyer acquires no added right 'ry wrongfully 
obtaining a bill of lading without honoring the 
accompanying draft is analogous of the provision 



While the UCC provision would allow a seller 
to recover goods from the buyer on dishonor of a 
check given in payment, it should be noted that in 
such a case the rights of subsequent purchasers 
would bo governed ?jy I 2~403 of the UCC. 
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§ 2-512. Payment bv Buyer Before Inspection . 

(1) Where the contract/pa$mcn£ before inspection non-conformity 
of the goods does not excuse the buyer from so malting payment unless 

(a) the non-conformity appears without inspection^ or 

(b) despite tender of the required documents the circum¬ 
stances would justify injunction against honor under 
the provisions of this Act (Section 5-114). 

(2) Payment pursuant to subsection (1) does not constitute an 
acceptance of goods or impair the buyer’s right to inspect 
or any of his remedies. 

DELAWARE STUDY COMMENT 
(1) Contract Requiring Payment 
Before Inspection . Section 47 USA, 

6 Del. C 747 and section 2-513 of the 
UCC specify that in tho absence of agree 
mont to the contrary tho buyer is givon 
tho right to inspect tho goods before ho 
pays for thorn. 

§ 2-512 of the UCC providing that 
whoro tho contract requires payment 
bofore inspection, nonconformity of tho 
goods normally does not oxeuse tho 
buyer from so making payment has no 
counterpart in tho Uniform Sales Act. 
This section pormits the parties to 
shift to the buyer tho risks which 
would usually rost upon tho seller and 
in offoct roquiros tho buyer to pay 
first and litigate later as to any 

defects. 
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s 2-512(1)(a) is based on tho 
practical consideration that there should 
bo no need to make payment whero on 
dolivory tho non-conformity is patont, 

§ 2-512(1)(b) provides that if tho 
situation is ono in which a court of pro¬ 
per jurisdiction would havo onjoinod an 
issuing bonk from honoring a letter of 
credit payment nay bo rofusod oven 
though the partios have othorwiso agrood 
in a documentary sales transaction in 
which tho documents conform. This 
soction is discussod in tho annotations 
to Section 5-114 infra. 

(2) P ayment Poos Not Impair Buyout s 
Rights . § 2-512(2) preserving the 

buyor *s rights and romodios ovon though 
ho has mado payment boforo inspection is 
in accord with § 49 USA, 6 Del. C 749 . 

DEFINITIONAL CROSS REFERENCES 
"Buyer". Soction 2-103. 

'•Conform" . Section 2-106, 

"Contract". Soction 1-201. 

"Financing agency"» Soction 2-104. 
"Goods". Soction 2-105. 

"Remedy". Soction 1-201. 

"Rights". Soction 1-201. 
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§ 2-513 • Buyer’s Right to Inspection of G oods . 

(1) Unless otherwise agrood and subject to subsoction (3), whore 
goods are tondored or delivered or idontifiod to the contract for 
sale, the buyer has a right boforo payment or acceptance to inspoct 
thorn at any reasonable placo and timo and in any reasonable manner. 
When the seller is requirod or authorized to send the goods to tho . 
buyor, the inspection nay bo after thoir arrival. 

(2) Exponsos of inspection must be borno by tho buyer but may 
be recovered from the sollor if tho goods do not conform and aro 

rejoctod. 

(3) Unless otherwise agrood and subjoct to tho provisions of 
this articlo on C.I.F. contracts (subsoction (3) of Section 2-321), 
tho buyor is not entitled to inspoct the goods boforo payment of tho 
price when tho contract provides 

(a) for delivery M C.0.D” or othor like torms; or 

(b) for paymont against documents of title, oxccpt whoro 
such paymont is duo only after tho goods aro to become 
available for inspection. 

(4) A placo or method of inspection fixed by tho parties is 
prosumod to bo exclusive but unless othorwiso oxprossly agrood it 
doos not postpono identification or shift tho placo for delivery 

or for passing the risk of loss. If compliance becomes impossible, 
inspection shall bo as provided in this section unless tho placo or 
method fixed was cloarly intondod as an indisponsablo condition 
failure of which avoids tho contract. 

DELAWARE STUDY COMMENT 
CD Gonoral Right of Ins pection . 
Soction 2-513(1) which in tho absence 
of agreement to tho contrary, givos tho 
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buyer a right before) payment or 
acceptance to inspect the goods at any 
reasonable placo and timo and in any 
reasonable nannor, is in accord with 


§ 47(2) USA, 6 Dol. C 747(b) and also 
with Dolawaro caso law, Soo Harper v. 
Baird, 3 Ponn. 110, 19 Dol, 110, 50 A, 

326 ( 1900 ) - buyor prior to paynont had 
a right to inspect at one timo all 14,000 
goat skins sold under the contract, 

(2) Expcnsos of Inspoction . 


s 2-413(2) is now as a statutory pro¬ 
vision but is in accord with caso law 
holding that the inconvonionco and 
oxponso of making an inspoction of tho 
goods must be born by tho buyor unloss 
tho goods do not conform and are 
rojoctcd. Soo 3 Williston, Sales, 

Section 477. 

(3) Instances Whoro No Inspoction 
Presumed,, C.O.D . 

(a) Delivery C.O.D. or Like 
Terms . Tho presumption 
against a right of inspoction 
for the buyor in a C.O.D. or 
similar type of contract is 
in accord with § 47(3) USA, 

6 Del. C 747(c). See also 
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3 Williston, Salos , § 479 (a). 

(b) Payn cnt Against Docu - 
ncnts of Titlo . § 2-513(3)(b) 
roquiros paynont bofora in- 
ppoction in tho case of pay¬ 
nont against docunonts, since 
shipping docunonts against 
which paynont is to bo nado 
will conr.ionly arrivo and bo 
tendered while tho goods aro 
still in transit. The official 
UCG connonts indicate that no 
exception is nado in tho 
peculiar ease in which tho 
goods happen to arrivo boforo 
tho docunonts. However, whero 
undor tho agroonant paynont is 
to await tho arrival of tho 
goods, inspection boforo pay¬ 
nont boconos propor since tho 
goods aro thon n available for 
inspection? For tho sano 
reason, inspection is allowod 
whoro undor tho agroonont tho 
docunonts aro to bo hold until 
arrival of the goods, or whoro 
tho contract contains a torn 
requiring paynont against 
storago docunonts or a daliv- 



cry order. § 2 - 513 ( 3 )(b) is 
also in accord with § 47 ( 3 ) 
USA, 6 Del. C 747(c). 

(4) Placo or Method of I ns pection . 
§ 2-513(4) providos that tho agrcod 
place or mothod of inspection is pre¬ 
sumed to be oxclusivo, If compliance 
with tho specified nannor or tine of 
inspection is impossible, inspection 
shall then bo pursuant to tho general 
rulos provided in i 2 - 513 ( 1 ) unloss the 
placo or method fixed by tho partios was 
cloarly intondod as an indisponsiblo 
condition, failuro of which would avoid 
tho contract. There is no comparable 
provision in tho USA. But see 3 
Williston, Sales , § 4 Qo B See also 
Hitnor v. Diamond State S teel Co*, 197 
F.850 (C.C.A. Dol. 1911)— purcha sor 
was donied a right of rejection of goods 
whore ho failod tp inspect tfreiji prior 
to their leaving tho sellar's warohouso 
and did not do so until tho goods were 
rocoivod by him; Fr aser v. Ross , 1 Penn. 
348, 41 A.204(1899)—buyor was denied a 
right of rejection whore ho failod to 
inspoct tho goods as required by the 
contract at a point intermediate betwoen 
tho placo of shipment and placo of do'_- 
lffivory. -207- 



DEFINITIONAL CROSS REFERENCES: 


"Buyer Section 2 - 103 , 

"Conform", Soction 2-106, 
•Contract". Soction 1-201. 

"Contract for salo". Section 2-106. 
"Docunont of titlo". Section 1-201, 
"Goods". Soction 2-105. 

"Party", Soction 1-201. 

"Presunod", Section 1-201. 
"Roasonablo tine", Soction 1-204. 
"Rights". Soction 1-201. 

"Seller". Soction 2 - 103 . 

"Send". Section 1-201. 

"Torn". Soction 1-201. 

i 2-514. Whpn _. Documents Deliverable on Accept a nce; When on Payment . 

Unless othorwiso agreed documents against which a draft is 
drawn are to be delivered to the drawee on acceptance of the draft if 
it is payable more than throe days after presentment; otherwise, only 
on payment. 


DELAWARE STUDY COMMENT 
This section is --in 1 -accord-? with’ ,§41 
of the Uniform-Bills of Lading-Act, 

6 Dal. C 341. ' T ho'UCC"simplifies the 
language of .-the Uniform Bills of Lading 
Act-and is broad enough to’*eover r any 
document against which a draft nay- be 
drawn, while § 41 of : '^he Bills of Lading 
ket Is limited to bills of lading,’" 

§ 2-514'is in accord with well 
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established principles of law. If a 

bill of exchange is payable at a 

certain tine, but not on demand, tho 

bank or other person to whom the bill 
., ? * * 

of lading and bill of exchange have * - 
boon sent without express instruction, 
nay properly surrender th. bill of 
lading on acceptance and without 
obtaining payment of'the bill of ex¬ 
change. If tho bill of oxchango -for¬ 
warded with the bill’of lading is'pay- 
• able on demand,'tho bill of lading 
may not be surrendered until the bill 
of exchange is paid rather than moroly 
accoptod. SCO 2 Williston, Sales , 

§ 290 . 

DEFINITIONAL CROSS REFERENCES: 
"Delivery". Section 1 - 201 . 

"Draft". Soction 3-104. 

51-5. Preser ving Evidonco of Goods in m.gpntn. 

In furtherance of tho adjustment of any claim or disputa 

(a) either party on reasonable notification to tho othor 
and for the purposo of ascertaining the facts and pre¬ 
serving evidonco has the right to inspect, tost and sample 
the goods including such of thorn as may be in tho 
possession or control of tho othor 5 and 

(b) tho partios nay agroo to a third party inspection or 
survey to determine the conformity or condition of tho 
goods and may agroc that tho findings shall be binding upon 
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<-hnn .in .-my subsequent litigation or adjustnent, 

'DELAWARE STUDY COHERENT 

§ 2 - 5 l 5 ( a ) entitles either party 
upon notice, to an inspection or test¬ 
ing of the goods in tho possession of 
the other party, for tho purpose of 
establishing evidence in a dispute. 
This provision has no counterpart in 
the USA. However, similar results have 
been reached in other jurisdictions. 

See South_Ban d_.Woolen Co. y. Jacob 
Bsodls_Spns ? 273 Pa . 140? n6 4t#8o5 _ 

(1922)-purchaser permitted to cut off 
swatches of cloth to show that they 
did not conform to the requirements of 
the contract, without said act con¬ 
stituting an acceptance. 

® 2 “5’15(a) should be considered 
together with §§ 2 - 606 , 2-607 and 2-608 
of tho UCC dealing with acceptance and 
§§ 2-603 and 2-604 setting forth certain 
rights and duties which tho buyor has 
regarding rejected goods. One of the 
methods of acceptance is to do acts 
which are inconsistent with the seller»s 
ownership of rejected goods. The right 
given to the buyer to preserve evidence 
under section 2-5l5(a) is an exception 
to this general rule. However it 
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should bo noted that other exceptions 
are found in the UCC. For exanpla, 

§§ 2-603 and 2-604 require or permit 
the buyer to sell rejected goods under 
specified circumstances, and such a 
sale is not deemed to be an acceptance 
of them. Section 2-604 also permits the 
buyer to store rejected goods or reship 
them to the seller for the seller's 
account. 

(b) Third Party Inspection— 
Conclusive Findings . § 2-5l5(b) 
validating agreements to be bound by 
the findings of third persons has no 
counterpart in the US4. However it is 
in accord with an established policy 
of favoring settlement of disputes by 
arbitration. This policy is also 
implemented by 10 Del. C 5701 which 
provides that parties may agree to refer 
their controversy to throe referees for 
decision. 

DEFINITIONAL CROSS REFERENCES: 
"Conform". Section 2-106. 

"Goods". Section 2-105. 

"Notification". Section 1-201. 

"Party". Section 1-201. 
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CHAPTER 2. SALES 


SUBCHAPTER 6, Breach, Repudiation and Excuse 
§ 2-601. Buyer°s Rights on Improper Delivery . 

Subject to the provisions of this Article on breach in installment 
contracts (Section 2-612) and unless otherwise agreed under the sections 
on contractual limitations of remedy (Sections 2-718 and 2-719), if the 
goods or the tender of delivery fail in ary respect to conform to the 
contract, the buyer may 

(a) reject the whole; or 

(b) accept tho whole; or 

(c) accept ary commercial unit or units and reject the rest. 

DELAWARE STUDY COMMENTS 

(a) Performance by Seller; Rojection of Whole. The general 
rule of i 2-601(a) allowing rejection is in accord with § 44 USA, 6 
Del. C ?44 and s 69(1)(c) USA, 6 Del. C 769(a)(3). However the right 
of rejection is limited by other sections of tho UCC. For example 
under ® 2-504 tho buyer may reject where the seller has failed to 
put the goods in the possession of tho carrier or has failed to notify 
tho buyer of the shipment "only if material delay or loss onsues”. 

Undor I 2-508 tho sGllor is givon opportunity to cure an improper tender 
or delivery and ovon to replaco non-conforming goods. Another example 
is found in I 2-612 which allows rejection in an installment contract 
only if thero is substantial impairment- 7 of the valuo of tho install¬ 
ment. 

t 

Tho UCC also abandons the distinction botwoon "rejection" and 
"rescission 35 under section 69(l)(c) & (d) USA, 6 Del. C 769(a)(3) 
and (4) and tho limitation of tho rojection remedy to cases where 
"tho proporty thorein has not passed". The provisions pertaining to 
revocation of acceptance under § 2-608 are roughly comparable to 
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"casedssion !1 undor tho USA. 


(b) Acceptance) of the Whole, Section 2-601 (b) is in accord with 
§ 49 USA, 6 Del. C 749 and § 69(l)(a) and (b), 6 Del. C 769(a)(1) 
and (2). See also Tomlinson Co. V. Quigley , 5 Houst. 168, 10 Del. 

168 (1876) holding that plaintiff could maintain an action for breach 
of contract oven though he had accepted and paid for materials and 
subsequently discovered them to bo inferior. 

(c) Par tial Acceptance, The USA does not specifically provide 
for partial acceptance where seller tenders defective goods. However 
^ 44(3), 6 Del. C 744(c) does permit partial acceptance where the ,• . ' 
seller dolivers to the buyer goods ho contracted to soil mixed with 
goods of a different description not included in the contract. In 
such a caso the USA permits tho buyer to accept the goods which are 
in accordance with tho contract and reject the rest, or to reject 

tho whole. 

Section 2.601(c) permits the buyer in a non-installment sales 

contract to accept any ’’commercial unit or units and reject the rost. 

Ho may do so irrespective of whether or not tho commercial unit 

. accepted conforms to the contract. The standard to be appliod pursuant 

to tho definition of "commercial unit" contained in section 2-105.(6) 

of the UCC is whether the acceptance of part of the goods unduly 

impairs tho value of tho rojected portion of tho goods, 

Undor tho USA if the contract is divisible tho buyer may accept 

the conforming part and reject the non-conforming part. If the 

contract is indivisible, tho buyor must accept or reject tho whole. 

Seo PP.rtifolio V. Rubin. 233 N.Y. 439, 135 N. E. 843? Moskowitz V 

Flock, 112 Pa. Super. 518, 17-1 Atl, 400 (1934). A divisible contract 

moans one in which..the price for a portion or portions of tho goods 

less than the wholo is fixed or ascertained by computation”. 

i 76(1) USA, Del. C. 776(a). 

- 213 - 



DEFINITIONAL CROSS REFERENCES 


‘"Buyer 55 . Section 2-103 

"Commercial unit 35 . Section 2-105. 

"Conform". Section 2-106 

"Contract 39 . Section 1-201 

"Goods 35 . Section 2-105. 

“Installment contract 33 . Soction 2-612. 

“Rights". Soction 1-201. 

Soction 2-602. Manner and Effect of Rightful Rejection. 

(1) Rejection of goods must be within a reasonable time after their 
delivery or tender. It is ineffective unless the buyer seasonably notifies 
tho seller. 

(2) Subject to the provisions of the two following sections on rejected 
goods (Soctions 2-603 and 2-604) s 

(a) After rejection any exercise of ownership by tho buyer with 
respect to any commercial unit is wrongful as against the seller 
and 

(b) if tho buyer lias before rejection taken physical possession of 
goods in which he does not have a security interest under the 
provisions of this Article (subsection (3) of Section 2-711) s 
he is under a duty after rejection to hold them with reasonable 
care at the seller's disposition for a time sufficient to permit 
the seller to remove them; but 

(c) the buyer has no further obligations with regard to goods right¬ 
fully rejected. 

(3) The seller's rights with respect to goods wrongfully rejected are 
governed by tho provisions of this Article on Sollor's remedies in general 
(Section 2-703 ). 



DELAWARE STUDY COMMENT 

(1) Rejection Within Reasonable Time; Notice . To effectively 
reject goods under § 2-602(1) tho buyer must duly reject the 
goods by not accepting them and must also notify the seller 
that he refuses to accept. This is in accord with I 48 USA 3 6 
Del. C 748? § 50 USA s 6 Del. C 750? I 69(3), 6 Del. C 769(3) 

and Delaware case law. See Walton & James V. Black 5 Houst. 

149s 10 Del, 149 (I896) - purchaser who accepted a draft for 
the price of goods and received and retained them was bound to 
pay the draft less any damages to which he might be entitled 
because of defects in the goods constituting a breach of 
warranty. 

(2) (a) Exorcise of Ownership After Rejection. Section 
2-602(a) specifying that after rejection any exercise of owner¬ 
ship by tho buyer is wrongful as against tho seller is in accord 
with tho portion of § 48 USA, 6 Del. C 748 specifying that the 
buyer is deemed to have accepted goods delivered to him when 

he does any act in relation to them which is inconsistent with 
tho ownership of tho seller. However while § 2-602 specifics 
that tho exorcise of such ownership by the buyor is ’‘’’wrongful 
as against a seller' 1 ’ it does not provide that such acts 
constitute ’’acceptance”. 

(b) Buyer’s Duty to Hold Goods With Reasonable Care. 
i 2-602(2 )(b) requiring the buyer to hold rejected goods 
in his possession with reasonable care at the sellor°s 
disposition for a time sufficient to permit tho sollor to 
remove them imposes a broader responsibility on the buyer 
than I 50 USA 9 6 Del. C 750. The latter merely provides 
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that it is sufficient if the buyer notifies the seller that 
ho refuses to accept them 53 . 

(Jl Seller 8 s Rights On Wrongful Rejection . Section 2-602(3) 
is essentially a cross-reference section and is included by the 
draftsman at this point meroly to emphasize the distinction between 
the rejection of an improper tender and the non-acceptance which 
is a broach by the buyer 

DEFINITIONAL CROSS REFERENCE 
"Buyer 93 , Section 2-103„ 

"Commercial unit 35 . Section 2-105. 

"Goods 15 . Section 2-105. 

"Merchant". Section 2-104. 

"Notifies 59 . Section 1-201 
"Reasonable time". Section 1-204 
"Remedy”. Section 1-201. 

"Rights 55 . Section 1-204 
"Seasonably 95 . Section 1-204. 

"Security interest". Section 1-201 
"Seller". Section 2-103. 

Section 2-603. Merchant Buyer 5 s Duties Buyer Has Certain Standard Of 
Conduct as to Rightfully Rejected Goods. 

(l) Subject to any security interest in the buyer (subsection ( 3 ) of 
Section 2-711), when the seller has no agent or place of business at the 
market of rejection a merchan^buyeris under a duty after rejection of 
B°ods_i_n hi_ s . possession or control to fo llow an y reasonable_instructions 
received from the seller_with respect to.the_goods and in the absence of such 
■-Instructiohs^o makp reasonable Efforts to sell them for the seller's account 
if they are perishable or threaten to decline in value speedily. Instructions 
are not reasonable if on demand indemnity for expenses is not forthcoming. 
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(2) When the buyer sells goods under subsection (1), he is entitled to 
reimbursement from the seller or out of the proceeds for reasonable expenses 
of caring for and selling them, and if the expenses include no selling 
commission then to such commission as is usual in the trade or if there is 
none to a reasonable sum not exceeding ten per cent on the gross proceeds. 

(3) In complying with this section the buyer is held only to good faith 
and good faith conduct hereunder is neither acceptance nor conversion nor the 
basis of an action for damages. 

DELAWARE STUDY COMMENT 

(l) Duty to Follow Instructions and Make Reasonable Efforts 
to Sell . 

Under I 2-603(1) a buyer who rejects must follow any 
reasonable instructions received from the seller with 
respect to the goods and in the absence of such instruc¬ 
tions must make reasonable efforts to sell them for the 
seller 0 s account if they are perishable or threaten to 
decline in value speedily. These duties of a rejecting 
buyer arise only where; (l) the seller or agent has no 
place of business at the market of rejection, and (2) the 
buyer is a merchant, and (3) the goods are in the buyer's 
possession or control. The second sentence of I 2-603(1) 
specifying that instructions are not reasonable if on 
demand indemnity for expenses is not forthcoming indicates 
that instructions to sell are not reasonable unless the 
owner on request of the buyer, is willing to post 
indemnity for such a sales commission as is usual in the 
trade. Section 2-603( 2) specifies that the buyer is 
entitled to reasonable expenses and compensation when he 
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sells goods under § 2 - 603 ( 1 ), 

Section 50 USA s 6 Del. C 750 provides that where a 
buyer rejects goods "it is sufficient if he notifys the 
seller that he refuses to accept them". Where 
rescission is involved § 69 ( 3 ) USA, 6 Del C 769 (c) 
requires the buyer to return or offer to return the 
goods but not to otherwise deal with thorn. However 

§ 69(5) USAC 769(5) specifies that the’buyer 
shall be deemed to hold the goods as a bailee for the 
seller where the bqyer has rescinded and the seller 
has refused to accept the buyer's offer to return the 
goods. 

The UCC provision is in accord with the policies 
underlaying the obligation imposed try the Perishable 
Agricultural Commodities Act. 7 U.S.C. 499(b)(3), as to 
perishable goods shipped in interstate commerce, which 
makes it unlawful for any commission merchant to discard 
dump, or destroy such goods without reasonable cause, 

_(2) Reimbursement of Buyer . Section 2-603(2) entitles 

the rejecting merchant buyer who is required to resell 
to reimbursement for expenses incurred plus the usual 
commission or a reasonable sum in lieu thereof not to 
exceed ten por cent of tho gross proceeds. A seller 
exorcising his right to give reasonable instructions 
for resale under 1 2-603(1) is required to post indem' 

■ - _ - it,-* ... ^ -• T * :<K 

nity for expenses and commissions involved if the buyer 
so requests, 

£2) Immunity Granted to Buyer Acting in Good Faith , Section 
2-603(3) immunizes the buyer who exercises in good faith 

the power given by this section. 
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DEFINITIONAL CROSS REFERENCES 
"Buyer”. Section 2-103, 

"Good faith", Section 1-201. 

"Goods”. Section 2-105. 

"Merchant"„ Section 2-104 
"Security interest". Section 1-201. 

"Seller". Section 2-103. 

Section 2-604. Buyer 0 s Options as to Salvage of Rightfully Rejected Goods. 

Subject to the provisions of the immediately preceding section on 
perishables if the seller gives no instructions within a reasonable time 
after notification of rejection the buyer may store the rejected goods for the 
seller’s account or reship them to him or resell them for the seller’s account 
with reimbursement as provided in the preceding section. Such action is not 
acceptance or conversion. 

DELAWARE STUDY COMMENT 

If the seller has not given instructions within a 
a reasonable time for disposition of rejected goods 
and they are not perishable or of the type which would 
threaten to decline in value speedily, I 2-604 gives 
merchant and non-merchant buyers the option to? (l) 
store the rejected goods for the seller’s account, or (2) 
reship them to the seller, or (3) resell them for the 
seller’s account. In comparing I 2-604 with I 2-603 it 
should be noted that § 2-604 gives merchant and non¬ 
merchant buyers the privilege of disposing of goods 
under the specified circumstancos while I 2-603 imposes a 
duty of disposition of goods only on merchant buyers. 

Both sections specify that actions taken by the buyer 
pursuant to standards set forth therein shall not 
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constitute acceptance or conversion of the goods. The 
USA has no comparable provisions granting such immunity 
to the buyer in cases where the buyer dispose® of rejected 
goods. Under I 48 USA, 6 Del. C 48 such a buyer might 
be held - to ‘have accepted 'the. gooda-omth-e theory, that 
his*"'action was'bmborisist'&txfe with:the seller’s owner¬ 
ship. The immunity granted to buyers by the UCC encour¬ 
ages salvage of goods by buyers who rightfully reject 
and thereby reduces the area of controversy between the 
buyer and seller and the possibility of extended litiga¬ 
tion. 

DEFINITIONAL CROSS REFERENCES 
“Buyer". Section 2-103. 

"Notification 55 . Section 1 - 201 . 

“Reasonable time 55 . Section 1-204 
“Seller 15 . Section 2 - 103 . 

Section 2-605. Waiver o f Buyer 0 s Objections by Failure to specific complaint 
Particularize . 

(1) The buyer 0 s failure to state in connection with rejection a particular 
defect which is ascertainable by reasonable inspection precludes him from 
relying on the unstated defect to justify rejection or to establish breach 

(a) where the seller could have cured it if stated seasonably 5 or 

(b) between merchants when the seller has after rejection made a 
bequest in writing for a full and final written statement, of al l • _ 
defects on wfeich the buyer proposes to rely, 

(2) Payment against documents made without reservation of rights precludes 
recovery of the payment for defects apparent on the face of the documents. 

DELAWARE COMMENT STUDY 

(l) Failure to State Particular Defect in Connection 
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with Rejection . Section 2-605(1) is designed to 
permit the buyer to give a quick and informal notice of 
defect in a tender without penalizing him for omissions 
in his statement, and at the same time to protect the 
seller who is reasonably mislead by the buyer's failure 
to state curable defects. It provides that where the 
defect in a tender of goods is one which could have been 
cured by the seller if stated seasonably, the buyer's 
failure to do so precludes him from relying on it to 
justify a rejection or establish a breach, if the unstated 
defect was ascertainable by reasonable inspection.. 

In a transaction "between merchants' 3 I 2-605(1) (b) 
entitles the seller on request to a statement of defects 
on which the buyer proposes to rely. This provision is 
new. It enables the seller to ascertain the defects or 
alleged defects upon which the buyer will rely in the 
event of a law suit following the rejection. It the trans¬ 
action is not "between merchants" the buyer is not obliged 
to prepare a final statement of his objections to the 
goods. 

Although § 2-605 has no direct counterpart in the 
Uniform Sales Act. comparable provisions are found therein. 
Section ,69(3) USA, 6dDel C 769 ('3 denies the--buyer a ■ 
right to rescission whore he fails to notify tho seller 
within a reasonable time of his election to do so. 

Section'48 USA, 6 Del C-I48-.specifies "thatt&eceplance 3 
occurs if after a lapse of a reasonable time the buyer 
retains the goods without intimating to the seller that he 
has rejected them.. Section 49 USA, 6 Del. C 749 specifies 
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that if after acceptance of the goods the buyer fails to 
give notice to the seller of the breach within a reasonable 
time after the buyer knows or ought to know of such breach 
the seller shall not be liable therefore. See also Barney 
v Kutner, 45 Del. 550, 76 A.2d 801 (1950) - notification of 
seller by buyer of auto two days after its defective brakes c 
caused an accident was held sufficient and timely notifica¬ 
tion? Klein v The Americal Luggage Works ,158 A.2d 8l4 
who 

(I 960 ) - buyor/failed to give notice to his seller of the 
breach of an alleged requirements contract until more than 
two years after termination of the contract and not until 
tho seller instituted an action for the price, failed to 
give timely notice; ; x . . ■_ 

' Restatement, Contract s- I 304, Excuse 
Of Con dition By Giving Inadequate Reason For Rejection . 

(2) Payment Against Documents . Section 2-605(2) deals 
with payments against documents without reservation and 
establishes waiver as a matter of law as to defects 
apparent on the face of the documents. The provision of 
I 69 (3) USA, 6 Del» C 769 (c) denying rescission after 
acceptance of goods with knowledge of a defect is analagous. 
DEFINITIONAL CROSS REFERENCES 
"Between merchants”. Section 2-104 
"Buyer”. Section 2 - 103 . 

"Seasonably”. Section 1-204 
'■Seller". Section 2-103. 

"Writing” and “written”. Section 1-201 
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Section 2-606. teat Co nstitutes Accept ance of Good". 

(1) Acceptance of goods occurs when the buyer 

(a) after a reasonable opportunity to inspect the goods signifies 

to the seller that the goods are conforming or that he will take 
or retain them in spite of their non-conformity? or 

(b) fails to make an offective rejection (subsection (l) of Section 
2 - 602) 9 but such acceptance does not occur until the buyer has 
had a reasonable opportunity to inspect them? or 

(c) does rmy act inconsistent with the seller 5 s ownership? but if 
such act is wrongful as against the seller it is an acceptance 
only if ratified by him. 

(2) Acceptance of a part of any commercial unit is acceptance of that 
entire unit. 


DELAWARE STUDY COMMENT 
(l)(a) Buyer Signifies Goods Conform Or That 
He Will Take in Spite of Uon-Conformity . Section 
2 - 606 ( 1 )(a) is in accord with section J 4.8 USA, 

6 Del.C 7U8, providing that the buyer is deemed to 
have to accepted the goods when he intimates to the 
seller that he has accepted them. 

(b) Buyer Fails to Make Effective Rejection . 
Section 2-6o6(l)(b) is comparable to the provisions 
in Section li7(l) and U 8 USA, 6 Del.C 7U7(a) and 7 ) 48 , 
specifying that a buyer is deemed to have accepted 
goods if after he has had a reasonably opportunity 
to inspect them he fails to intimate to the seller 
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that he has rejected. Delaware case law is also in 


accord. See Delaware Eng ineerj tiff G o, v. Pusey & 

Jones Go . , 1 li.TT. Harr. 163, 31 Del. I 63 , 112 A. 

371 (1920)!. Virginia Kid Co .-a Hew Castle Leath er On.. 

b Boyce $11, 27 Del. £L1, 89A. 367 (1913) - buyer 

receiving machine from carrier was entitled to a 

reasonable time to inspect. 

(c) Buyer Does Acts Inconsistent Pith Sellers 

Ownership. The first clause of § 2~6o6(l)(c) 

specifying that a buyer trill be deemed to have 

accepted goods when he does any act inconsistent 

with the seller's ownership is in accord with the 

comparable provision in § UO USA, 6 Del.C 7 I 4 . 8 . See 

als o James Bradford Co. v. United Leather Co. , 

11 Del. Ch 76, 97 A. 629 (1915) where the court 

agreed with this principle 3 but concluded that 

where machinery was placed with the prospective 

purchaser on a trial basis the seller could 

recover said machinery from the buyer's receiver* 

The retention and use by the buyer for a two year 

period was held not to constitute acceptance where^ 

parties had not agreed on the price or otherwise 

indicated an intention to treat said use as an 

acceptance of goods, 
to 

Pur3Uo.il t/ So 2-603 and 2— 60 I 4 . of the UCC the buyer 
under certain circuits tunces is expressly given the 
privilege'of handling and disposing of goods without 
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being considered to have aeeerhed them. See 
Annotations to li 2-603 & 2-60l].j, supra. Comparable 
provisions are not found in the USA. 

The second clause of § 2~6o6(l)(c) makes it 
clear that where the buyer’s action is inconsistent 
with the sellers ownership and such act is wrongful 
as against the seller it will constitute acceptance 
only if the seller so wishes. 

(2) Partial Acceptance . Section 2-606(2) should 
be read in conjtmction with § 2 - 601 (c) which 
expressly permits partial acceptance of commercial 
units. Although the Uniform Sales Act has no 
provision which expressly permits partial rejection, 
the test of "divisibility" as defined in § 76 of the 
USA has been applied in the cases in determining 
what portion of the goods could be partially 
rejected. The § 2-606 requirement that only 
commercial units may be accepted is analagous 
in this respect to the partial acceptance cases 
decided on a "divisible contract" theory under the 
USA. (See Annotation to § 2-601,, supra.) 

DEFIHITIOITAL CROSS REFERENCES 

"Buyer". Section 2-103 - • 

"Commercial umit". Section 2-103. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 
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i 2-607. Effect cf Ac c eptances Notice of Breach- Burden of Establishing 

Breach After Acceptance] Hotice of Claim or Litigation to Person 
Answerable Over. 

(1) The buyer must pay at the contract rate for any goods accepted. 

(2) Acceptance of goods by the buyer precludes rejection of the 
goods accepted and if made with knowledge of a non-conformity cannot be 
revoked because of it unless the acceptance was on the reasonable assumption 
that the non-conformity would be seasonably cured but acceptance does not 

of itself impair any other remedy provided by this Article for non-conformity. 

(3) Where a tender has been accepted 

(a) the buyer must within a reasonable time after he discovers or 
should have discovered any broach notify the seller of breach 
or be barred from any remedy^ and 

(b) if the claim is one for infringement or the like (subsection 
(3) of lection 2 - 312 ) and the buyer is su.ed as a result of 
such a breach he must so notify the seller within a reasonable 
time after he receives notice of the litigation or be barred 
from any remedy over for liability established by the 
litigation. 

(U) The burden is on the buyer to establish any breach with respect 
to the goods accepted. 

(5) Where the buyer is sued for breach of a warranty or other obligation 
for which his seller is answerable over 

(a) he may give liis seller written notice of the litigation. 

If the notice states that the seller may come in and defend 
and that if the seller does not do so he will be bound in any 
action against him by his buyer by any determination of fact 
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common to the two litigations, then unless the seller after 
seasonable receipt of the notice does come in and defend he 
is so bound. 

(b) if the claim is one for infringement or the like (subsection 
(3) of Section 2-312) the original seller may demand in 
writing that his buyer turn over to him control of the 
litigation including settlement or else be barred from any 
remedy over and if he also agrees to bear all expense and 
to satisfy any adverse judgment, then unless the buyer after 
seasonable receipt of the demand does turn over control the 
buyer is so barred. 

(6) The provisions of subsections (3), (It) and (3) apply to any 
obligation of a buyer to hold the seller harmless against infringement or 
the like (subsection (3) of Section 2-312). 


DELAHSEE STUDY COMMENT 
(1) Payment Of Centfact Rate. Section 2-607 
(1) provides that the buyer must pay the price for 
any goods accepted in the absence of agreement to 
the contrary. Under the USA, in the absence of such 
agreement, the buyer became liable for the price 
when title to the goods passed to him. In some 
cases the UCC will therefore curtail tile seller’s 
right to recover the contract price, since under 
the Uniform Sales Act title could pass on 
identification or shipment and prior to "acceptance". 
See Annotation to § 2-709, infra., for a more 
detailed discussion of the seller’s right to the 
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price 


(2) Effect As To Rejection - Preservation Of 
Other Remedies. The opening clause of § 2-60?(2) 
preserving the buyer 1 s right to reject until accept¬ 
ance differs from § 69(1)(c) USA, 6 Del.C 769 (a)( 3 ) 
which terminated the power to reject upon passage 

of title. The portion of § 2-607(2) which precludes 
revocation of acceptance if buyer accepts goods with 
knowledge of their non-conformity is in accord with 
§ 69(3) USA, 6 Del.C 769(c). The preservation of 
other remedies after acceptance is in accord with 
I k9 USA, 6 Del.C 7h9, and with Delaware case law 
decided under the USA. See Fairbanks, Horse Co. 
v. Consolidated Fisheries Co., 190 F.2d 817 (CCA 
Del. 1951). 

The provision permitting a buyer who accepts 
with knowledge of a non-conformity to revoke said 
acceptance if it was made under idle reasonable 
assumption that the non-conformity would be season¬ 
ably cured is new. However it is consistent with 
the provisions of §§ 2-508 and 2-608 of the UCC. 

See Annotations herein to §§ 2-f>O0 and 2-608. 

(3) (a) Loss of Remedy By Failure to Give Notice . 
Section 2-607(3)(a) specifying that where tender 

has been accepted the buyer must, within a reason¬ 
able time after he discovers or should have 
discovered any broach, notify the seller of breach 
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or be barred from any remedy is in accord with § 

Ij.9 USA, 6 Del.C 7k 9 and Delaware case law. See 
Delaware Engineering Co, v. Pusey & Jones, 1 IMF, 
Harr 163, 31 Del. 163, 112 Atl. 371 5 Fairbanks , 

Horse and Co. v. Con s olidated Fisheries Co. , 190 
F,2d 817 (CCA Del. 1951); and Klein v. The American 
Luggage forks, Inc., 2 Storey I 4 .O 6 , 158 A.2d 8 II 4 . 

(I 960 ) - retailer who failed to give notice of 
claim respecting alleged breach of requirements 
contract until more than two years after termination 
of contract and not until after suit was instituted 
by manufacturer for price failed to give timely 
notice and was therefore liable for the price. 

The notice required by § 2-607(3) need not be as 
detailed as that required by § 2-605 dealing with 
rejection. Official comment I 4 . to § 2-607 states 

that the necessary notification need not be formal, 

but one that informs the seller of the fact "that 

the transaction is still troublesome and must be 

watched. . . . The notification which, saves the 

buyer's rights under this article need only be such 

as informs the seller that the transaction is 

claimed to involve a breach, and thus opens the 

way for normal settlement through negotation." 

A.L.I. & N.C.C.U.S.L., 1962 Official Tent and Comment 

Edition of the UCC at 16?. See also Restatement , 

Contracts , § Ijl2, Discharge Of A Seller's Duty After 
Buyer's Acceptance of Goods. 
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( Id) Infringement Suit vs. Buyer. Section 9-607 
(3)Cb) specifying that a buyer who is sued as a 
result of a claim of infringement must notify the 
seller within a reasonable time after he receives 
notice of litigation or be barred from any remedy 
over for a liability established by the litigation 
is new. 

( ip Burden of Proof . Section 2—607(U) specify¬ 
ing that the burden is on the buyer to establish 
any breach with respect to the goods accepted is 
new as a statutory provision. 

( g) "Vouching In." Section 2-607(5) has no 
counterpart in the USA. The common law doctrine 
of "Vouching in" has not been before the Delaware 
Courts. However Hie liberal third party proceedings 
permitted under Section ll* of the Delaware and 
Federal Pules of Civil Procedure although probably 
not as broad are nevertheless in accord with the 
policies of this section and of the common law 
doctrine of "Vouching In". See note, 1*0 Hich. L, 

Rev. 872 (191*2)5 36 Conn. Bar J. 288 ( 1962)3 
8 A.L.R. 667j Honnold Cases on Sales p. 52 (1962). 
This doctrine is well established in other states. 

See Pinney v, C-eraghty , 209 App. Div. 630, 205 N.Y.S. 
616 (1921*) Thomas v. Ferris , 113 Conn. 539, 155 =Atl. 
i 29 (I931)i Frank v, IlcCaff’erty Ford Co. and 
Broad ilotors Co. ,l 6 l A.2d 896 , 192 Pa. Super 1*35 
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(I960) - buyer against whom a subpurchaser obtained 
a judgment in a breach of warranty of title action 
was permitted to plead the judgment against his 
seller who xras dul3 r notified and requested by said 
buyer to defend the initial action for breach of 
warranty but failed to do so. 

(6) Buyers Obligation to Sgller Against 
Infringement liability. Section 2-312(3) in part 
provides that a buyer who furnishes specifications 
to the seller must hold the seller harmless 
against any infringement claims which arise out of 
complying with the specifications. Section 2-607 
(6) makes the notice., burden of proof, and "Vouching 
In" provisions of section 2-607(3),(10 and (5) 
applicable to the buyer's liability for infringement 
under section 2-312. 


DEFINITIONAL CROSS REFERENCES: 
"Burden of establishing". Section 1-201. 
"Buyer". Section 2-103 
"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 

"Reasonable time". Section 1-201).. 

"Remedy". Section 1-201. 

"Seasonably". Section l-20k. 
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S 2-602i. Revocation of Accept ance in Whole at In Tart. 

(1) The buyer may revoke his acceptance of a lot or commer¬ 
cial unit whose non-conformity substantially impairs its value to 
him if he has accepted, it 

(a) on the reasonable assumption that its non-conformity 
would be cured and it has not been seasonably cured; 
or 

(b) without discovery of such non-conformity if his accept¬ 
ance was reasonably induced either by the difficulty 

of discovery before acceptance or by the seller's 
assurances. 

(2) Revocation of acceptance must occur within a reasonable 
time after the buyer discovers or should have discovered the ground 
for it and before any substantial change in condition of the goods 
which is not caused by their own defects. It is not effective until 
the buyer notifies the seller of it. 

(3) A buyer who so revokes has the same rights and duties 
with regard to the goods involved as if he had rejected them. 

DELAWARE STUDY COMMENT 

(1) Non-conformity Substantially 
.Impairing Value . S 2-6oS(l) provides that 
the buyer may revoke his acceptance of a lot 
or commercial unit whose non-conformity sub¬ 
stantially Impairs his value to him if; (a) 
non-conforming goods are accepted on the rea¬ 
sonable assumption that a non-conformity will 
be cured and it is net seasonably cured, or 
(b) without discovery of a non-conformity if 
acceptance was reasonably induced either by 
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the difficulty cf discovery before acceptance 
or by the seller’s assurances. Although these 
revocation of acceptance provisions are gen¬ 
erally comparable to the rescission provisions 
of S 69(1) (d) and ( 3 ), 6 Del.C 769 (a)(4) and 
(c), the UCC draftsmen have made some signifi¬ 
cant changes and have intentionally avoided use 
of the term "rescission" because of the varied 
and imprecise meaning which that term has 
acquired. 

Section 2-6o6(l) permits revocation of 
acceptance only when there has been a non-con¬ 
formity which substantially impairs the value 
of the goods. Cases decided under the USA in 
other jurisdictions have not permitted re¬ 
scission for an insignificent non-substantlal 
breach of warranty even though S 69 ( 1 )(d) states 
that a buyer has a right to rescind "where there 
is a breach of warranty by the seller". See 
Wilbur & Sons V. Lamborn , 276 Pa. 479, 120 Atl. 

47g ( 1923 ) - delivery made via alternative carv 
, .where, carrier 

rier/originally specified was not available; 
Popper v. Rosen , 292 Pa 122, l4o Atl. 774(1928)- 
excess freight billing entitled the buyer tc 
make appropriate deduction in paying for goods 
but did not constitute grounds for rejection. 

See also 5 Corbin, Contracts, SII 76 . Compare 
S 2-601 and Annotation thereto, supra. 

If the buyer's failure to discover the 

material non-conformity was induced by the dif 
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ficu." 1 .1;y of discovery or the seller's assurances, 

S £-608(1) permits him to revoke acceptance. 

The comparable provision of S 69 ( 3 ) USA, 6 Del. 

C. 769 (c), permitted the buyer to rescind un¬ 
less he knew of the breach when he accepted. 

The UCC's "difficulty of discovery" standard 
restricts the buyer's right to return the goods 
but is in accord with the liberal UCC rules 
regarding cure of non-conformity. See Annot¬ 
ation to S 2-508, supra. The USA has no pro¬ 
vision comparable to the portion of S 2-608(1) 
granting a buyer the right to revoke accept¬ 
ance where a material non-conformity which he 
knows of but reasonably expects to be cured is 
not cured. 

( 2) Revocation Within A Reasonable Tim e; 
Notice . The requirement that the buyer must give 
the seller notice of his revocation of accept¬ 
ance within a reasonable time is in accord with 
S 69(3) USA, 6 Del. C 769 (c) and Delaware case 
law. See Collins v. Tlgner , 5 Penn 345 , 21 Del. 
345, 68 Atl. 978 (1905) and Yeung v. Argo, 1 Marr 
156 , 15 Del 156 , 1 Hardesty 113,48 Atl. 719 
(1893) - buyer held to have given reasonable 
notice where his delay in returning the goods 
was induced by the seller's request to retain 
the goods pending determination of their quality. 

The requirement that the goods must be 
returned before any substantial change in con- 




dition occurs which is not causeri by their own 
defect is also in accord with 869 ( 3 ) USA, 6 Del. 

c 769 (c). 

( 3) Buyer’s Rights and Duties on 
Revrcation . Under 569 ( 3 ) USA, 6 Del. C 769 (c) 
a rescinding buyer had to "return or offer to 
return" the goods. Section 2-6©g(3) provides 
that a buyer who revokes acceptance has the 
same rights and duties with regard to the goods 
involved as if he had rejected them. These rights 
and duties are broader under the UCG than the 
USA. See Annotations to S 2-602 and 2 - 603 , 
supra, for a discussion of a buyer's duties on 
rightful rejection. Under the UCC the buyer 
may revoke acceptance and also recover damages 
for the breach. Section 69 ( 2 ) USA, 6 Del.C 769 
(b) which, if literally applied would, require 
the buyer to elect between rescission and re¬ 
covery of damages for breach, is not in accord 
with the UCC. 

DEFINITIONAL CROSS REFERENCES 
"Buyer". Section 2 - 403 . 

"Commercial unit". Section 2 -IO 5 . 

"Conform". Section 2 - 106. 

"Goods". Section 2-105. 

"Lot". Section 1-201. 

"Reasonable time". Section. 1-204. 

"Rights". Section 1-201. 

"Seasonably". Section 1-204. 

"Seller". Section 2 - 103. 
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S 2 - 609 . Right to A' 1 equa te Assurance of Perfq rrn a ace. 

(1) A contract for sale Imposes an obligation on each party 
that the other's expectation of receiving flue performance will not 
be impaired. When reasonable groun-fls for insecurity arise with 
respect to the performance of either party the other may in writing 
demand adequate assurance of r1 ue performance and until he receives 
such assurance may if commercially reasonable suspenfl any performance 
for which he has not already received the agreed return. 

(2) Between merchants the reasonableness of grounds for in¬ 
security and the adequacy of any assurance offered shall be deter¬ 
mined according to commercial standards. 

(3) Acceptance of any improper delivery or payment does not 
prejudice the aggrieved party's right to demand adequate assurance 
of future performance. 

(4) After receipt of a justified demand failure to provide 
within a reasonable time not exceeding thirty days such assurance 
of due performance as is adequate under the circumstances cf the 
particular case is a repudiation of the contract. 

DELAWARE STUDY COMMENT 
( 1) Right to Demand Adequate Assurance 
When Reasonable Grounds for Insecurity Arise . 
Section 2-609(1) provides that a sales con¬ 
tract imposes an obligation on each party 
that the other's expectation of receiving 
due performance will not be impaired. This 
prevision recognizes that the parties con¬ 
tract for actual performance and not merely 
for a promise, or a premise plus a right 
to win a law suit. It recognizes that if 
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either the willingness or the ability of a 
party to perform declines materially between 
the time of contracting and the time for per¬ 
formance, the aggrieved party's rights are 
jeopardized. 

When reasonable grounds for insecu¬ 
rity arise with respect to the performance 
of either party, S 2-609(1) permits the other 
party in writing to demand adequate assurance 
of due performance. Until he receives such 
assurance he may ifcommercially reasonable 
suspend any performance for which he has 
net already received the agreed return. 

Although comparable protection was 
given by various sections of the USA, S 2~ 
609 ( 1 ) broadens the protection given to an 
aggrieved party facing an impending breach 
by the other party to the sales contract. 

The UCC gives the right to suspend on lm- 

> ■ - • :i ••---■ •* - - ... - 

pairment of the "expectation of receiving due 
performance". An aggrieved party was granted 
protection against an impending breach under 
the USA as follows; (1) The buyer was not 
required to pay the price where it was due 
before performance by the seller and the seller 
had manifested an inability tc perform or 
not to perform. See S 63 ( 2 ) USA, 6 Del. C 
763 (b). ( 2 ) In case of the insolvency of the 

buyer the unpaid seller was given a right of 

stopping the. goods in transit even after he 
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parted with the possession of them. See S 53 
(1) (b) USA, 6 Del. C 733 (a) (2). ( 3 ) The 

seller was excused from delivering on credit 
when the buyer became insolvent. See S 54(1) 
'(c) 'USA, 6 Del. C.754 (a) ( 3 ). (4) A breach ' 
of a part of an installment contract per¬ 
mitted the injured party to refuse to pre¬ 
cept further if the breach was so material as 
to justify the injured party in refusing to 
flo sc. See S 45 (2) USA, 6 Del. 0.745(b). 

Section 2-609 is also in accord with 
principles set forth in the Restatement of 
Contracts. See Restatement , Contracts , 230,- 
Manlfestation By one Party Of Inability To 
Perform Or Of Intention Not to Perform ; S 237- 
Prospectlve Inability Caused By Insolvency - 
provides that inability to pay may be removed 
by "security"! s 306 Excuse of Condition By 
Repudiation or Manifestation of Inability ^ 
ands3 23 - Effect Of Apparent Inability or Of 
Expressions of Doubt Followed By Change Of 
Position. The pre USA Delaware case of 
Leonard v. Johnson Forge Co .,3 Penn. lo4, 19 
Del. 104, 50 Atl. 541 (1900) Is not in accord 
with S 2 - 609 . This case held that a buyer who 
refused remittance pending assurance of per¬ 
formance by the seller had no cause of action 
against the seller who refuse ' -1 further delivery 

since the buyer was insisting on new terms 
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different from those in the original agreement. 

(2) Commercial Standards Of l! Reason- 
able» Grounds and. "Adequate" Assurance Appli¬ 
cable Between Merchants . Section P~6c>9(2) pro¬ 
vides that between merchants reasonableness of 
grounds for insecurity and adequacy of any 
assurance offered shall be determined accord¬ 
ing to commercial rether than legal standards. 
The total relationship between the parties and 
not only the items related to the specific 
contract in question can therefore be consider¬ 
ed in determining the reasonableness of the 
grounds for insecurity or the adequacy of any 
assurance offered. The general criteria of 
good faith also continues to be applicable. 

In Illustrating these commercial 
standards the official UCC comment notes that 
a buyer who falls behind in his general ac¬ 
count' with a seller even though the items 
involved have to do with separate and legally 
distinct contracts, impairs the sellers ex¬ 
pectation of due performance. Similarly a buy¬ 
er who discovers that his seller is making 
defective deliveries of prescision parts to 
other buyers may have reasonable grounds for 
insecurity with reference to the parts which 
are scheduled to be delivered under his con¬ 
tract. See also Joy Prayer Corp ,.v Delco 

Appliance Orp ., 93 F* 2 d 275 (C.C.A. 2 , 1937 }- 
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where a manufacturer gave a dealer an ex¬ 
clusive franchise for the sale of his product 
but on two or three nccassions breached the 
exclusive dealing clause, the aggrieved dealer 
was entitled to suspend his performance of the 
contract for sale although there was no default 
in orders, deliveries or payments under the 
separate sales contract between the parties. 

Section 2-609(2) is probably net in 
accord with the pre-USA Delaware case of 
Freeman v. Topkls, 1 Marr. I 7 I+, 15 Del. iy4, 

4o Atl. 9^-2 (12>93) - seller was not permitted 
to rescind because the purchaser was insolvent 
at the time of the contract of sale. 

(3) Right to Adequate Assurance 
After Acceptance Of Improper De livery Or 
Payment . Section 2-609(3) reserving the ag¬ 
grieved party '*3 right to demand adequate assur¬ 
ance of future performance even though he has 
accepted an improper delivery or payment is in 
accord with case law decided in other juris¬ 
dictions. See Atlantic T. and r. Qorp. v. 
Southwark Co.- , 2&9 Pa. 569 , I 37 Atl. S07 ( 1927 ). 

(^) Failure to Provide A dequate Assur- 
ance Within Thirty Days. Under S- -609(4) 
the aggrieved party may treat the failure to 


provide adequate assurance within thirty days 
after receipt of a justified demand as a re¬ 


pudiation of the contract. 


This provision has 



nc counterpart In the USA 


DEFINITIONAL GROSS REFERENCES 
"Aggrieved party". Section 1-201. 

"Between merchants"'. Secticn2-104. 
"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Party". Section 1-201. 

"Reasonable time". Section 1-204. 

"Rights". Section 1-201. 

"Writing". Section 1-201. 

S 2-610-. Anticipatory Repudiation . 

When either party repudiates the contract with respect to 
a performance not yet due the loss of which will substantially 
impair the value of the contract to the other, the aggrieved 
party may 

(a) for a commercailly reasonable time await performance 
by the repudiating party; or 

(b) resort to any remedy for breach (Section 2-703 or 
Section 2-711), even though he has notified the 
repudiating party that he would await the latter r s 
performance and has urged retraction; and 

(c) in either case suspend his own performance or pro¬ 
ceed in accordance with the provisions of this Articl 
on the seller's right to identify goods to the con¬ 
tract notwithstanding breach or to salvage unfinished 
goods ( Section 2-704). 

DELAWARE STUDY COlpffiNT 
If the repudiation will substantially 
impair the value of the contract to the agg¬ 
rieved party, S 2-610 gives him the choice 
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cf suing cr waiting for performance by the 
repudiating party for a commercially reason¬ 
able time. Section 63 ( 2 ) of the USA, 6 Del. 

C. 763 (b) provides that a buyer need not 
make payment on the date prescribed under 
the contract of sale if the seller manifests 
an inability or an intention not to perform 
the contract. Section 65 USA, 60el.C. 7&5> 
gives the seller the right to rescind if the 
buyer repudiates the contract or manifests 
his inability to perform it. 

Principles set forth in the Restatement 
Contracts are substantially similar to 32-610 
of the UCGL See S 2S0r- Manifestation By One 
.. forty Of Inability To Perform Or Of Inten¬ 
tion Not To Perform ; S 306 -Excuse Of Condition 
By Repudiation Or Manifestation Of Inability; 
and S Anticipatory Repudiation As A Tota l 

Breach . 

In considering UCC sections dealing 
with various matters which were all re¬ 
ferred to as anticipatory repudiation under 
the pre-UCC law, it should be noted that 
S 2-610 relates to cases in which an un¬ 
equivocal intention to repudiate is man¬ 
ifested. Section 2-609 deals with cases where 
the promisor's ability or willingness to per¬ 
form has materially declined between the time 
of contracting and the time for performance. 
Section 2-612 deals with cases involving 







breach of an installment contract. 


DEFINITIONAL CROSS REFERENCES 
"Aggrieved party". Section 1-201. 

"Contract". Section 1-201. 

"Party. Section 1-201. 

"Remedy". Secticnl-201. 

S 2-611. Retraction of Anticipatory Repudiation. 

(1) Until the repudiating party’s next performance is due he can 
retract his repudiation unless the aggrieved party has since the 
repudiation cancelled or materially changed his position or other¬ 
wise indicated that he considers the repudiation final. 

(2) Retraction may be by any method which clearly indicates 
to the aggrieved party that the repudiating party intends to per¬ 
form, but must include any assurance justifiably demanded under 
the provisions of this Article (Section 2 -609). 

(3) Retraction reinstates the repudiating party’s rights under 
the contract with due excuse and, allowance to the aggrieved party 
for any delay occasioned by the repudiation. 

DELAWARE STUDY COMMENT 
(1) Right to Retract Anticipatory Repu¬ 
diation . Section 2-611(1) gives the repu*- 
diating party a right to retract an antici¬ 
patory repudiation up to the time that the 
next performance is due, if the aggrieved 
party has not since the repudiation can¬ 
celled the contract or materially changed 
his position. This section has no counter¬ 
part in the USA or in Delaware case law. How¬ 
ever it is in accord, with the Restatement 


of Contracts, S 3^9?Subsequent Nullification 



r f Repudiation ; S 323 - Effect of Apparent 
i nability or of Expressions of Doubt Follow ¬ 
ed by Chan :e - f ; Position; and S 398 - Change 
of Position Justified By Probable Failure Of 
Consideration As A Discharge Of Duty . The 
case law in other juris-dicaticns is also in 

accord withes2-611(1) see Clavan v. Harmann. 

Atl. 709 -—- 

2$5 Pa. 120, 131 / 1926 )—where seller refused 

to accept cancellation of order requested by ■ 

buyer and expressly demanded that the contract 

be carried out, the seller could not there.- 

after claim termination of the contract; De. 

Forest Radio T.& T. Co. v. Triangle Radio s. 

243 N.Y. 2S3, 153 N.E. 75 (1926). 

(2) Method By;' Which Repudiation May 
Be Retracted. . Section 2—611(2) provides that 
any method used to retract a repudiation is 
sufficient if it "clearly indicates to the 
aggrieved party that the repudiating party 
intends to perform". The sectirn further 
provides that in order for the retraction 

to be effective it must be accompanied by 
any adequate assurances of performance just¬ 
ifiably demanded under S2-609. 

(3) Repudiating Party 1 s Rights After 

Retraction . Under S2—611(3) after retraction 

of the repudiation the repudiator f s right 1 s 

under the contract are reinstated with due 

excuse and allowance to the aggrieved party 

for any delay occassicned by the repudiation. 
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DEFINITIONAL CROSS REFERENCES: 


"Aggrieved party". Section 1-2C1. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Party". Section l-2« 1. 

"Rights". Section 1-201. 

| 2-612. " Installment Contract"; Breach . 

(1) An "installment contract" is one which requires or author¬ 
izes the delivery of i.;oeds in separate lots to Re separately ac¬ 
cepted, even though the contract contains a clause "each delivery 

is a separate contract" or its equivalent. 

(2) The buyer may reject any installment which is non-con¬ 
forming if the non-conformity substantially impairs the value of 
that installment and cannot be cure' 1 ’ or if the non—conformity is a 
defect in the required documents; but if the non-conformity dees 
not fall within subsection (3) an^ the seller gives adequate assur¬ 
ance of its cure the buyer must accept that installment. 

(3) Whenever non-conformity or default with respect to one 
or more installments substantially impairs the value of the whole 
contract there is a breach of the whole. But the aggrieved party 
reinstates the contract if he accepts a non-ccnfarming installment 
without seasonably notifying of cancellation or if he brings an 
action with respect only to past installments or demands performance 
as to future installments. 

DELAWARE STUDY COMMENT 
(1) Definition, Section 45(2) of the USA, 

6 Del. C 745(b), applies to contracts to sell 
goods "to be delivered by stated installments, 
which are to be separately paid for. " The 
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§ 2-6.12(1) definition of installment con¬ 
tract is broader an- 1 includes contracts which 
require or tacitly authorize the delivery of 
goods in separate lots to be separately 
accepted. In such cases the UCC in lieu of the 
USA requirement of separate payment, applies 
a more liberal test of what can be apportioned 
rather than the test of what is clearly 
apportioned. See I 2-612, Comment 2, A.L.I. 
and N.C.C.U.S.L,, 1962 O f ficial Text and 
CommentsE^ltion Uniform Commercial Co^e 
at 178 . Harper vT Baird .~3 Penn 1107 19 Del. 
110, 50 Atl. 326 ( 1900 ), holding that a con¬ 
tract requiring shipment of skins from Russia 
an-" acceptance on allowance of sea damages 
constituted a single contract under which the 
purchaser had a right to wait until the entire 
quantity cf skins was ready for delivery be¬ 
fore he had to accept or reject them would 
appear not to be contrary to I 2 - 612 . 

Section 2-612 (1) further provides that 

an "installment contract" shall be treated 

as such even though the contract contains a / 
clause providing that each delivery is a 
separate contract. This is in accord with 

the good faith and commercial usage require¬ 
ments of the UCC. 

( 2) & (3) Rejection of Installments —• 
Substantial Impairment of Whole Contract. 
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Under section 45(2) USA, 6 Del. 0745(b) 
it depends in each case on the terns of the 
contract and the circumstances of the case 
whether the breach of the installment is so 
material as to justify the injured party in 
refusing tc proceed further and suing for 
breach of the entire contract, or whether 
the breach is severable thereby giving rise 
to a claim for compensation but not to a 
right to treat the whole contract as broken. 
The provision in I 2-612(2) limiting the right 
to reject an installment to situations where 
the non-conformity "substantially impairs the 
value" of the installment probably differs 
from S 45(2) of the USA. 

Installment contracts are expressly 
oxccptbd ' from the application of § 2-601 
which provides that a buyer may reject if 
the goods fail "in any respect tc conform 
to the contract". See Annotation to § 2-601, 
supra, Compare also § 69 ( 1 ) (c) & (d), 6 Del. 

C 769 (a)(3) & (4) which grants a right to 
reject or rescind for any breach of warranty. 

Section 2-612(3) provides that whenever 
non-conformity or default with respect to one 
or more installments substantially impairs 
the value of the whole contract there is a 
breach of the whole. Although this section 
is differently phrased than § 45(2) USA,both 
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sections require an examination of all of the 
facts of the case and probably are not signi¬ 
ficantly different in result. 

The Code draftsmen in their comments to 
section 2 - 612 ( 3 ) note that the question of 
whether non-conformity in any given install¬ 
ment justifies cancellation as to the future 
depends not on whether such non-conformity 
indicates an intent or liklihcod that future 
deliveries will be defective, but rather on 
whether the non-conformity substantially im¬ 
pairs the value of the whole contract. See 
A.L.I. & N.C.C.U.S.L., 1962 Official Text and 
Comm ents Edition Uniform Commercial Code , 
Comment 6 ~at 179An installment breach is 
therefore net an anticipatory repudiation. 
However it should be noted that if the seller' 
security in regard to future installments is 
impaired, he has the right to demand adequate 
assurances of proper future performance pur¬ 
suant tc § 2 - 6 C 9 and in the event that such 
assurance is not forthcoming within the thirty 
day period specified in § 2 - 609 (4c), the ag¬ 
grieved party may consider the contract to 
have been repudiated. 

The last sentence of section 2-612(3) 

provides that in spite of a non-conformity 

with respect to one or more installments which 

substantially impairs the value of the whole 

contract, the aggrieved party reinstates the 
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contract if he accepts a non-conforming 
installment without giving seasonable 
notification of indication of cancelation 
or if he brings an action with respect only 
to past installments or demands performance 
as to future installments. 

DEFINITIONAL CROSS REFERENCES: 

"Action". Section 1-201. 

"Aggrieved party". Section 1-201. 

"Buyer".. Section 2- 103 • 

"Cancellation". Section 2-106 
"Conform". Section 2-106 
"Contract". Section 1-201. 

"Lot". Section 2-105- 
"Notifies". Section 1-20?L. 

"Seasonably". Section l-204. 

"Seller". Section 2-103- 
§ 2-613. Casualty to Identified Goods . 

Where the contract requires for its performance goods iden¬ 
tified when the contract is made, and the goods suffer casualty 
without fault of either party before the risk of loss passes to the 
buyer, or in a proper case under a "no arrival, no sale" term 
(Section 2-324) then 

(a) if the loss is total the contract is avoided; and 

(b) if the loss is partial or the goods have so deteri¬ 
orated as no longer to conform to the contract the 
buyer may nevertheless demand inspection and at his 
option either treat the contract as avoided ©r accept 

the goods with due allowance from the contract price 
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the-deterioration or the deficiency in quantity ^ 
without further right against the seller. . : . . 

DELAWARE STUDY COMMENT 
Casualty To Identified Goods . Under 
section 2-613 providing that where the con¬ 
tract requires for its performance goods 
identified when the contract is made and the 
goods were already destroyed at the time of 
the contract or are subsequently destroyed 
before the risk of loss passes to the buyer 
or under a "no arrival, no sale" term with¬ 
out fault of either party, the contract is 
avoided if the loss is total. If the loss is 
partial or the goods have deteriorated so as 
to no longer conform to the contract the buyer 
has a right to insppet the goods and either 
treat the contract as avoided or accept them 
with due allowance from the contract price 
for the deterioration or the deficiency in 
quantity. This section is substantially 
similar to sections 7 and 6 USA, 6 Del. C 707 
an-’ 70S. However, the UCC employs the phrase 
"goods identified when the contract: is made" 
while the USA sections refer to "specific 
goods". In addition, under the UCC the buyer 
is given the choice cf avoiding the contract 
or accepting the goods with a due allowance 
on the contract price for the deterioration 



or the defiency in quantity. Under the USA, 
the buyer w^s similarly permitted to avoid 
the contract but in the case of a partial loss 
he could obtain the goods only on payment of 
the entire contract price or the portion of 
the price allocable to a divisable part of 
the goods. 

The official comment to § P-613 states 
that in dc-termining ' whether or not the goods 
suffer casualty because of the "fault" of 
either party, ".fault-" is intended to include 
negligence and not merely wilful wrong. See 
A.L.I. and N.C.C.U.S.L., 1962 Of ficial Text 
and Comments Edition Uniform Commercial Code 
at ill. 

Section 2-613 is in accord with prin¬ 
ciples set forth in the Rest^tment, Contracts , 
§ 456 - Exis t ing Impossibility ; 1 457- Super ¬ 
vening Impossibility ; and § 460- No n -Existence 
Or Injury Of Specific Thing Or A Person 
Ne cessary for Performance. 

DEFINITIONAL CROSS REFERENCES: 

"Buyer. Section 2-103 
"Conform".Section 2-106. 

"Contract. Section 1-201. 

"Fault[' Section 1-201. 

"Goods". Section 2-105 
"Party". Section 1-201 
"Rights". Section 1-201 
"Seller". Section 2-103. 
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2-6l4. Substituted Pnrforraen.ee. 


(1) Where without fe-ult of either party the agreed berthing, 
loading, or unloading facilities fail or an agreed type of carrier 
becomes unavailable or the agreed manner of delivery otherwise 
becomes commercially impracticable but a commercially reasonable 
substitute is available, such substitute performance must be tendered 
and accepted. 

(2) If the agreed means or manner of payment fails because of 
domestic or foreign governmental regulation, the seller may itfith- 
hold or stop delivery unless the buyer provides a means or manner 
of payment which is commercially a substantial equivalent. If 
delivery has already been taken, payment by the means or in the 
manner provided by the regulation discharges the buyer's obligation 
unless the regulation is discriminatory, oppressive or predatory. 

DELAWARE STUDY COMMENT 
(1) Failure Or Impracticality Of Agreed 
Manner Of Delivery , lection 2-6l4(l) provides 
that where without fault of either party the 
aggrieved berthing, loading or unloading 
facilities fail or an agreed type of carrier 
becomes unavailable, or the agreed manner 
of delivery otherwise becomes commercially 
impracticable, an available commercially 
reasonable substitute must be tendered and 
accepted. There is no counterpart to section 
2-6l4 in the USA. However section 69 USA, 

6 Del. C 769 » if literally applied, would 
require strict compliance with the terms of 
the contract and thus preclude the possibility 
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of substituted performance. There are no 
Delaware cases directly on point. However 
cases decided in other Jurisdications have 
reached results in accord with § 2 - 6 l4. See 
Wllbar & Sons v, Lamborn , 276 Fa. 479, 120 
Atl. 476(1923) — delivery made via alterna-? 
tive carrier where carrier originally spec¬ 
ified in the contract was not available. See 
Also Iasigi v. Rosensteln, l4l N.Y. 4l4, 36 
N.H. 509 (1694). 

The tree draftsmen in their official 
comments compare 1 2-6l4 with §§2-6l3 and 
2 - 615 . They note that § 2-6l4 deals with 
situtations in xtfhich the failure or impossi¬ 
bility of performance arises in connection 
xtfith an incidential matter such as deliver¬ 
ing by way of a substitute carrier where the 
carrier originally specified is net avail¬ 
able- citing Meyer v. Suilivan , 4o Cal. App. 
723, 161 P. 647 (1919), On the other hand 
§ 2-613 on casualty to identified goo cl s and 
§ 2-615 on excuse by failure cf presupposed 
conditions deal with situations in which the 
occurance or the non-rccurance cf a con - 
tingency which was a basic assumption of the 
contract makes the expected performance im¬ 
possible and therefore entitles the affected 
party to excuse and complete avoidance after 
contract- citing International Paper Co . 
v. Rockefeller , l6l 4pp. Div. 160,146 N.Y.S. 
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371 ( 191 * 0 —contract called for the sale of a 
spruce to be cut from a particular tract of 
land fire destroyed trees growing on that 
tract and seller was held excused since per¬ 
formance was impossible. 

(2) Failure of Payment Because Of 
Go vernmental Regulation . Section 2-6l4(2) 
provides that if the buyer is unable to tender 
the agreed means or manner of payment because 
of a domestic or foreign governmental reg¬ 
ulation, the seller is permitted to withdraw 
unless the buyer can provide him with a 
means or manner of payment which is commer¬ 
cially a substantial equivalent. There is 
no comparable provision in the USA. 

DEFINITIONAL CROSS REFERENCES 
"Buyer' 1 . Section 2-103. 

"Fault". Section 1-201. 

"party. Section 1-201. 

"Seller". Section 2-103. 

I 2-6l5. Excuse by Failure of Presupposed Conditions. 

Except so far as a seller may have assumed a greater obliga¬ 
tion and subject to the preceding section on substituted perform¬ 
ance . 

(a) Delay in delivery or non-delivery in whole or in part 
by a seller who complies with paragraphs (b) and (c) 
is not a breach of his duty under a contract for s=le if 
performance as agreed has been made impracticable by 
the occurrence of a contingency the non-occurrence of 



which was a b^sic assumption on which the contract 
was made or by compliance in good faith with any ap- 
1 plicable foreign or domestic governmental regulation 

or order whether or not it later proves to be invalid. 

(b) Where the causes mentioned in paragraph (a) affect 
only a part of the seller's capacity to perform, he 
must allocate production and deliveries among his 
customers but may at his option include regular custom - 
ers not then under centract as well as his own require¬ 
ments for further manufacture. He may so allocate in 
any manner which is fair and reasonable. 

(c) The seller must notify the buyer seasonably that there 
Ttfill be delay or non-delivery and, when allocation is 
required under paragraph (b), of the estimated quota 
thus made available for the buyer. 

PSJU'IARE STUDY COMMENT 

( a)Failure of Basic Assumption . Except insofar 
as a seller may have assumed a. greater obligation 
and subject to the substituted performance require¬ 
ments of § 2-6l4, Section 2-615 (a) excuses a 
seller from timely delivery of goods contracted for 
where his performance has become commercially im¬ 
practicable because of unforeseen supervening circum¬ 
stances not within the contemplation of the parties 
at the time of contracting; Although this section 
has no direct counterpart in the Uniform Sales Act, 
it is substantially in accord with general contract 
, rules pertaining to "Impossibility" and "Frustration" 

HUlF — V, _ 

set forth in Res tate'ment,Con t racts , § 454-467. These 
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rules were Incorporated into the Uniform Sales Act 
under 1 73 of that Act. See 6 Del.C 773- 

Where a seller is prevented from making timely 
delivery of goods contracted for because he is pre¬ 
vented from doing so by compliance in good faith with 
any applicable foreign or domestic governmental 
regulation or order, § 2 - 615 (a) similarly excuses the 
non-performance irrespective of whether or not the 
governmental regulation is later proved to be Invalid. 
This provision is in accord in principle with § 452- 
Supervening Prohibition Or Prevent lo n By Law , Restate¬ 
ment, Contracts . 

Case Law in other jurisdictions is in accord with 
the § 2 - 6 l 5 (a) rule that assumption of a heavier 
obligation by the seller will deprive him of the ex¬ 
cuse for non-performance otherwise granted. See 
Leals v Ruetter , 9 Watts 516 (1240)- construction of 
dam- rise of low water assumed. 

Although the text of § 2-615 (a) if literally ap¬ 
plied refers only to excusing the seller because of 
the failure of presupposed conditions, the draftsman’s 
comments indicate that in analog: ous situations the 
buyer is entitled, to comparable protection. Official 
Comment 9 to i2-6l5(a) states that "...when a contract 
by a manufacturer to buy fuel or raw material makes 
no specific reference to a particular venture and no 
such reference may be drawn from the circumstances, 
commercial understanding views it as a general deal 
in the general market and not conditioned on any 

assumption of the continuing operation of the buyer's 
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plant. Even when notice is given by the buyer that 
the supplies are needed to fill a specific contract 
of a normal commercial kind, commercial understanding 
does not see such a supply contract as conditioned on 
the continuance cf the buyer's further contract for 
outlet. On the other hand, where the buyer's contract 
is in reasonable commercial understanding conditioned 
on a definite and specific venture or assumption as, 
for instance, a war procurement subcontract known 
to be based on a prime contract which is subject to 
termination, or a supply contract for a particular 
construction venture, the reason of the present sec¬ 
tion may well apply and entitle the buyer to the ex¬ 
emption." A. L. I . and N.C.C.U.S.L., 1962 Official Text 
and Com men ts Edition Uniform Commercial Code at 1{$6. 

It should also be noted that other sections of Article 
2 such as § 2-613 on casualty to identified goods and 
§ 2-306 on requirement contracts protect the buyer 
where his performance has become commercially im¬ 
practicable because cf unforeseen supervening cir¬ 
cumstances not within the contemplation cf the parties 
at the time of contracting. 

( b) Partial Failure; Allocation . §2-616 (b) pro¬ 
vides that where the supervening contingency affects 
only a part of the sellers capacity to perform he 
must perform to the extent (to which the contingency 
permits. In such cases the partially excused seller 
"must allocate production and deliveries among his 
customers but may at his option include regular cus¬ 
tomers net then under contract as well as his own 
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requirements f--r further manufacture. He may so 
allocate in any manner which is fair and reasonable". 
This provision is in accord with the principle 
enunciated in the Restatement , Contracts, §464- Im- 
possibility ofPerfcrming Seme But Net All Bargains . 

( c) Notice of Delay or Non-Delivery . § 2-615 (c) 
provides that the seller can not claim an excuse or 
partial excuse as the basis of failure of pro-supposed 
conditions unless he seasonably notifies the buyer 
that there will be a delivery or non-deli verjr. jf 
allocation is required under § 2-6lb(b) the seller is 
required to seasonably notify the buyer of the esti¬ 
mated quota which will be made available to him.These 
provisions are new. 

DEFINITIONAL CROSS REFERENCES: 

"Between merchants". Section 2-104. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Good faith". Section 1-201. 

"Merchant". Section 2-104. 

"Notifies". Section 1-201. 

"Seasonable". Section 1-204. 


"Seller". Section 2-103. 

Section 2-6l6. Procedure on Notice Claiming Excuse . 

(1) TJhere the buyer receives notification of a material or 
Indefinite delay or an allocation justified under the preceding sec¬ 
tion he may by written notification to the seller as to any delivery 
concerned, and where the prospective deficiency substantially im¬ 
pairs the v^lue of the whole contract under the provisions of this 
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Article relating tc breach of installment contracts (Section 2-612), 
then also as to the whole, 

(a) terminate and thereby discharge any unexecuted portion 
of the contract; or 

(b) modify the contract by agreeing to take his available 
quota in substitution. 

(2) If after receipt of such notification from the seller the 
buyer fails so to modify the contract within a reasonable time not 
exceeding thirty days the contract lapses with respect to any deliv¬ 
eries affected. 

(3) The provisions cf this section may not be negated by agree¬ 
ment except in so far as the seller has assumed a greater obligation 
under the preceding section. 

DELAWARE STUDY COMMENT 

(1) Buyer's Right To Terminate Or Agree T o 
Modification . When the seller gives notification 
claiming excuse pursuant to § 2-615 (c) the buyer 
is given the option of terminating the contract 
or agreeing to the modified contract pursuant to 
which he would take his available quota in sub¬ 
stitution for the original goods specified in the 
contract. In the latter case it should be noted 
that under §2-209 of the UOC the modification 
agreement would need no consideration in order to 
be binding. 

(2) Termination Presumed . §2-616 (2) provides 
a simple manner by which the buyer may terminate 
and also protects the seller against prolonged un¬ 
certainty by specifying that the contract will be 
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deemed to lapse If after receipt of a Section- 2 - 
615 (e) notification from the seller the buyer 
fails to agree to the modification of the contract 
within a reasonable time not exceeding thirty 
days after receipt of the notification. 

(3) Right To Negate Limited . §2-6l6 ( 3 ) 
specifies that the provisions of Section 2-6l6 
may not be negated by agreement except in so far 
as the seller has assumed a greater obligation 
under I 2 - 615 . § 2 - 6 l 6 ( 3 ) therefore denies effect 
to any contract clause made in advance of trouble 
which would require the buyer to stand rea r1 y to 
take delivery whenever the seller is excused from 
delivery by unforeseen circumstances. 

The buyer's option to cancel when the sellers 
failure to perform is excused is in accord with 
Res tatement, Contracts j§ 274- Failure Of Consider ¬ 
a tion As A Discharge Of Duty; § 275- Rules For 
Det ermi n ing Materiality Of A Failure To Perform 
and § 276 - Rules For Determining Materiality Of 
Delay In Performance. 
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§ 2-701. Remedies for Breach of Collateral Contracts Not Inpaired , 
Remedies for breach of any obligation or promise collateral 
or ancillary to a contract for sale are not Impaired by the pro¬ 
visions of this Article. 

DELAWARE STUDY COMMENT 

This section has no counterpart in the 
USA, and is apparantly intended to make it 
clear that Article 2 governs only the parts 
of a contract related to the sale of goods. 

DEFINITIONAL CROSS REFERENCES 
"Contract for sale". Section 2-106. 

"Remedy". Section 1-201. 

§ 2-702. Seller's Remedies on Discovery of Buyer's Insolvency . 

(1) Where the seller discovers the buyer to be insolvent he 
may refuse delivery except for cash including payment for all goods 
theretofore delivered under the contract, and stop delivery under 
this Article (Section 2-705). 

(2) Where the seller discovers that the buyer has received 
goods on credit while Insolvent he may reclaim the goods upon 
demand made within ten days after the receipt, but If misrepresenta¬ 
tion of solvency has been made to the particular seller in writ¬ 
ing within three months before delivery the ten day limitation 

does not apply. Except as provided in this subsection the seller 
may not base a right to reclaim goods on the buyer's fraudulent or 
innocent misrepresentation of solvency or of intent to pay. 

(3) The seller's right to reclaim under subsection (2) 

is subject to the rights of a buyer in ordinary course or dther 

good faith purchaser or lien creditor under this Article (Section 

2-403). Successful reclamation of goods excludes all other remedies 
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with respect to them. 


DELAWARE STUDY COMMENT 

( 1) Refusal of Deliv ery. Section 2-702(1) 
granting the seller the right on the buyer's 
insolvency to refuse delivery except for 
cash even though credit was agreed upon, is 
in accord with § 54(1) (c) USA, 6 Del.c 754 
(a)(3). However the 'right given to the 
seller to insist on payment for past deliver¬ 
ies under the contract as well as for the 
current delivery is new. Section 55 USA, 

6 Del.c 755 , merely provides that an unpaid 
seller who has made part delivery of the 
goods may exercise his right of lien on the 
remainder unless he has waived his right to 
do so. 

Under §2-702 the seller is also entitled 
to stop delivery of goods in transit pur¬ 
suant to the terms of § 2~705. See Annotation 
to § 2-705, infra; §§ 57,53 & 59 USA, 6 Del. 

0 757, 75^ & 759. 

( 2) Reclamation . Section 2—702 permits 
the seller to reclaim goods upon demand with¬ 
in ten days after receipt of them by the 
buyer xlhere the buyer has received them on 
credit while insolvent* Under this provision 
although the demand for reclamation must be 
made by the seller within the specified 10 

day period, the physical repossession of the 
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goods can occur thereafter. Bee Metropolitan 
Distrib utors v .Eastern Supply Co .. Del Duca, 
Commercial Code Reporter , p 2~702(2)-l, 21 j} a 
& C.2d 128 TPa.,1959). 

If the misrepresentation of the buyer's 
solvency was made to the particular seller 
in writing within three months before deliv¬ 
ery the ten day limitation is not applicable. 

Although it is clear that state statutes 
or decisions allowing reclamation from fraud¬ 
ulent buyers will not conflict with the 
Bankruptcy Act, s 2—702 perhaps goes beyond 
this principle and makes discovery of the 
buyers insolvency within ten days after his 
receipt of the goods conclusive evidence of 
fraudulent misrepresentation by the buyer 
on the matter of his solvency. The UCC 
provision is based on the theory that there h 
is a rational basis for establishing a 
conclusive inference of fraud where the buy¬ 
er has received goods on credit while in¬ 
solvent. The Restatement of Contracts is 
in accord with the principle "that a contract¬ 
ual promise made with the undisclosed inten¬ 
tion of not performing it is fraudulent. See 
§ 473 - Promise With Intent Not To Perform, 

9 s ^ a j. gmen ^> Contracts. See also Short and 
Walls Lumber Co, v Blome , 4S Del. 397 , 79 a. 

2°- 234 ( 1950 ) - Seller entitled to recover 
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goods where buyer fraudulently misrepresent¬ 
ed. his identity and solvency unless buyer 
has resold them to a good faith purchaser 

for value. 

(3) Limitations on Right to Reclaim . 
Section 2-702(3) makes the seller's right 
to reclaim under §2-702 (2) subject to the 
rights of a buyer in ordinary course or other 
good faith purchaser or lien creditor under 
1 2-403 and Article 9 of the UGC. Under 
this provision a trustee in bankruptcy pre¬ 
vailed over a seller where the goods were 
received by the buyer, a petition in bank¬ 
ruptcy against the buyer was filed and the 
seller then within the ten day period at¬ 
tempted to reclaim the goods. The trustee 
prevailed under § 70 (c) of the Bankruptcy 
Act and pursuant to his status as a "lien 
creditor" under § 9-301 (3) of the UCC. See 
InRe Kravitz ,Del Duca, Commerci al Cede 
Reporter , at p.2-702 (2)-4,.27S F. 2d. 

2>20 (3rd Cir., i960). 

Since the right to reclaim goods which 
is given by § 2-702 favors the seller over 
the buyer's other creditors, I 2-702 (3) 
expressly provides that reclamation of goods 
by the seller excludes all other remedies 
with respect tc them. 
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DEFINITIONAL GROSS REFERENCES 


"Buyer. Section 2-103. 

"Buyer" in ordinary course of business" 
Section 1-201. 

"Contract". Section 1-201. 

"Gocd faith". Section 1-201. 

"Goods". Section 2-105. 

"Insolvent". Section 1-201. 

"Person". Section 1-201. 

"Purchaser". Section 1-201. 

"Receipt" of goods, Section 2-103. 

"Remedy". Section 1-201. 

"Rights". Section 1-201. 

"Seller". Section 2-103. 

"Writing". Section 1-201. 
i 2-703. Seller's Remedies in General . 

Where the buyer wrongfully rejects or revokes acceptance of 
goods or fails to make a payment due on or before delivery or 
repudiates with respect to a part or the whole, then with respect 
to any goods directly affected and if the breach is of the whole 
contract (Section 2-612), then also with respect to the whole un¬ 
delivered balance, the aggrieved seller may 

(a) withhold delivery of such goods; 

(b) stop delivery by any bailee as hereafter provided 
(Section 2-705); 

(c) proceed under the next section respecting goods still 
unidentified to the contract; 

(d) resell and recover damages as hereafter provided 
(Section 2-706); 

(e) recover damages for non-acceptance (Section 2-70S) 
or in a proper case the price (Section 2-709); 

(f) cancel. 
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DELAWARE STUDY COMMENT 


Section 2-703 collects the remedies of the 
seller under other sections where the buyer: 
(a) wrongfully rejects or revokes acceptance 
of goods; or (b) fails to make a payment 
clue on or before delivery; or (c) repudiates 
with respect to a part or the whole. 

Section 2-703 provides that the ag¬ 
grieved seller may: (a) withheld delivery 
of goods; (b) stop delivery by any bailee 
in accordance with § 2 - 705 ; (c) proceed under 
§ 2-704 with respect to goods still un¬ 
identified to the contract; (d) resell the 
goods and recover damages in accordance with 
§ 2 - 706 ; (e) recover damages for non- 

acceptance under § 2-JOS or in a proper case 
the price under § 2-709; (f) cancel. The 

USA has no comparable index of the seller's 
remedies. The draftsmen's official-comment 
states that any doctrine of election of 
remedy as a 'fXmdarcrtsl policy'is rejected 
an q "thus the remedies are essentially 
cumulative in nature and include all of the 
available remedies for breach. Whether the 
pursuit of one remedy bars another depends 
entirely upon the facts of the individual 
case." See Comment l.A.L.I, & N.C.C.U.S.L., 
1962 Official Text and Comments Edition 
Uniform Commercial C ode at p. I 91 , 
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The individual remedies listed in 
§ P -703 are discussed in detail in the 
annotations to the section dealing specific¬ 
ally with the particular remedy, 

DEFINITIONAL CROSS REFERENCES: 
"Aggrieved party". Section 1-201. 

"Buyer". Section 2-103. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Remedy". Section 1-201. 

"Seller". Section 2-103. 

§ P-704. Seller ’s Right to Identify Goods to the Contract Notwith ¬ 
standing Breach or to Salvage Unfinished Goods . 

(1) . An aggrieved seller under the preceding section may 

(a) identify to the contract conforming goods not already 
identified if at the time he learned of the breach 
they are in his possession or control; 

(b) treat as the subject of resale goods which have demon¬ 
strably been intended for the particular contract even 
though those goods are unfinished. 

(2) Where the goods are unfinished an aggrieved seller may 
in the exercise of reasonable commercial judgement for the purposes 
of avoiding loss and. of effective realization either complete the 
manufacture and wholly identify the goods to the contract or cease 
manufacture and resell for scrap or salvage value or proceed in any 
other reasonable manner. 

DELAWARE STUDY COMMENT 

(1) Rights Of A ggrieved Seller As To Finished 
Goods ——-—— 1 



§ 2-704 (1) gives a seller who has suffered 
a breach the right tr Identify any conform¬ 
ing finisher! goods to the contract regard¬ 
less of their resaleability, and to use 
reasonable judgement as to completion of 
unfinished goods. This enables the seller 
to resell under § 2-706 and if the resale is 
not practicable, he is able tc sue for price 
under I 2-709. Compare 1 63(3) of the USA 
6 Del. C 763 (c), providing that if finished 
goods can not readily be sold for a reason¬ 
able price by the seller, he may offer tc 
deliver the goods to the buyer and if the 
buyer refuses to receive them, then notify 
the buyer that he is holding them as a 
bailee for the buyer's benefit and there¬ 
after maintain an action for the price 
against the buyer. Identification of the 
goods is important also in relation to in¬ 
surability of the interest of the buyer 
(See i 2-301) and in shifting risk of loss 
to a party guilty of a breach. (See I 2-510). 
Section 2-704 gives the seller of the 

unfinished goods the option of:(a) either 
completing their manufacture and wholly 
identifing the goods to the contractj (b) 
ceasing manufacture and reselling the un¬ 
finished goods for scrap or salvage value; 

or (e)proceeding in any other reasonable 
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manner. He mav chorse any cne of these 
courses sc lrng as he exercises reasonable 
commercial judgement for the purposes of 
avoiding less and effective realization. 
Under this provision a seller may choose to 
complete the manufacture of the unfinished 
goods if he reasonably expects to thereby 
mitigate his damages. He is therefore not 
required to run the risk imposed upon him 
by § Qi (4) USA, 6 Del. C 764 (*) in such 
cases pursuant to which the buyer was liable 
to the seller for no greater damages than 
the seller would have suffered if he did 
nothing toward carrying out the contract or 
the sale after receiving notice of the 
buyers repudiation or countermand. 

DEFINITIONAL CROSS REFERENCES: 
"Aggrieved party". Section 1-201. 
"Conforming". Section 2-106. 

"Contract". Section 1-201. 

"Goods' 1 . Section 2-105 
"Rights". Section 1-201. 

"Seller". Section 2-103. 

§ 2-705. Seller's Stoppage of Delivery in Transit or Otherwise. 

(1) The seller may stop delivery of goods in the possession 
of a carrier or other bailee when he discovers the buyer to be 
insolvent (Section 2-702) and may stop delivery of carload , truck. & 
load, planeload or larger shipments of express or freight when the 
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buyer repudiates or fails tc make a payment due before delivery 
or if for any ether reason the seller has a right to withhold or 
reclaim the goods. 

(2) As against such buyer the seller::nay step delivery until 

(a) receipt of the gcods by the buyer; or 

(b) acknowledgment to the buyer by any bailee of the goods 
except a carrier that the bailee holds the goods for the 
buyer; or 

(c) such acknowledgment to the buyer by a carrier by reship¬ 
ment or c?s warehouseman; or 

(d) negotiation tc the buyer of any negotiable document of 
title covering the goods. 

(3) (a) Tc stop delivery the seller must so notify as to enable 

the bailee by reasonable diligence tc prevent delivery 
of the goods. 

(b) After such notification the bailee must hold and deliver 
the goods according to the directions of the seller but 
the seller is liable to the bailee for any ensuing 
charges or damages* 

(c) If a negotiable document of title has been issued for 
goods the bailee is not obliged to obey a notification 
to strp until surrender of the document. 

(d) A carrier who has issued a ncn-negotlable bill of 
lading is not obliged to obey a notification to stop 
received from a person other than the consigner. 
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DELAWARE STUDY COMMENT 


Section 2-705 (1) like § 57 USA, 6 Del. 
C 757 > entitles the seller to stop delivery 
of goods in possession of a carrier when 
he discovers the buyer to be insolvent. 
However, it broadens the seller's right 
of stoppage by: ( 1 ) entitling the seller 
to stop delivery of goods in possession of 
any bailee including a warehouseman or a 
carrier; and ( 2 ) eliminating the require¬ 
ment of Insolvency of the buyer in cases 
involving carload, truckload, planeload or 
larger shipments of express or freight in 
which the buyer repudiates or fails to make 
a payment due before delivery, or the seller 

otherwise has a right to withhold or re- 

.. . , the 

claim the goods. This second extension of / 

seller's right of stoppage recognizes that 
the broader remedy which it grants would 
probably impose undue hardship on carriers 
if they were required in all such cases to 
stop shipments in less than carload lots. 
Therefore where there is less than a car¬ 
load shipment the right of stoppage is 
limited as under present law to cases of 
insolvency. 

Section 2-707 expressly provides that 
a "person in the position of a seller" may 
xvithhold or stop delivery under I 2 — 70 I o. 



Section 2-707 also defines a "person In the 
position of a seller" as including "anyone 
who otherwise holds a security interest or 
other right in goods similar to that of a 
seller". Section 57 USA, 6 Del. C 757 
granted the right of stoppage only to the 
seller. 

( 2) Termination Of Seller*s Right To 
Stop . Under I 2-705 (2) the seller is en¬ 
titled to stop delivery until receipt of the 
goods by the buyer. The draftsmen's 
official comment to this section states 
that "receipt by the buyer" includes receipt 
by the buyer's designated representative, or 
the subpurchaser when shipment is made direct 
to him and the buyer himself never receives 
the goods. See Comment 2, A.L.I. and N.C.C. 

U.S.L., 1962 Official Text and Comments 
Edition Uniform Commercial Codem */ i^icomp ar¬ 
able provision of the Uniform Sales Act 
terminated the right of stoppage on delivery 
of the goods to the buyer or his agent. See 
I 58 (1) (a) and (2) (a) USA, 6 Del. C 758 
(a) (1) and (b) (1)., 

Section 2-705 (1) also provides that 
the seller may stop delivery until; (1) 
a bailee other than a carrier acknowledges 
to the buyer that he holds the goods for him, 
or (2) a carrier acting as a warehouseman 



makes such an acknowledgement or as a carr¬ 
ier impliedly makes such an acknowledgement 
by re shipping the goods, or ( 3 ) there has 
b^en a negotiation to the buyer of a 
negotiable document of title covering the 
goods. 

Sections 2-705 (2) (b) and (c) on 
"acknowledgement 11 by a bailee or carrier 
are more detailed than I 5& (2) (b), 6 Del. 

G 753 (b) (2). In the case of carriers the 
right of stoppage is apparently prolonged 
beyond notification of arrival until a 
separate contract is made with the buyer. 

The draftsmen's comments state that a di¬ 
version of a shipment is not a reshipment 
under I 2-705 ( 2 ) (c) when it is merely 
an incident to the original contract of 
transportation. See Comment 3 , A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , p. 195 . 
However, the draftsmen's comments also indi¬ 
cate that while a seller may have a right 
to stop in transit until the goods are re¬ 
ceived by the subpurchaser under a drop 
shipment contract, by making such direct 
shipment to the subpurchaser. the seller may 
be regarded as acquiescing in the latter's 
purchase and therefore be barred from 
asserting the right of stoppage against him. 
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Comment 2, A.L.I. and N.C.C.U.S.L. , 1962 


Official Text And Comments Edition Uniform 
Commercial Code , p. 195 . 

( 3) Not i fication to Stop Delivery . 
Under I 2-705 (3) "the seller is obligated 
to give sufficient notice to the bailee to 
enable him by reasonable diligence to pre¬ 
vent delivery of the goods. After such 
notification, the bailee must hold and de¬ 
liver the goods according to the directions 
of the seller but the seller is liable to 
the bailee for any ensuing charges or 
damages. If a negotiable document of title 
has been issued for goods the bailee is not 
obliged to obey a notification to stop un¬ 
til surrender of the document. Sections 
2-705 ( 2 ) (d) and ( 3 ) (c) specifing that a 
negotiable bill of lading overrides the 
right 6t stoppage are in accord with § 59 
(2) USA, 6 Del. C 759 (b). 

Section 2-705 (3) (b) immunizes a 
bailee who has acted in accordance with the 
stop order of a seller by making the seller 
liable to him for any ensuing charges or 
damages. 

The change in the law of stoppage in 
transit which is made by § 7-303 of the UCC 
will be considered in the annotation to that 
Section, infra. 
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DEFINITIONAL GROSS REFERENCES: 


"Buyer". Section 2-103. 

"Contract for shle". Section 2-106. 

"Document of title". Section 1-201. 

"Gooris". Section 2-105. 

"Insolvent". Section 1-201. 

"Notification". Section 1-201. 

"Receipt of goods. Section 2-103. 

"Rights". Section 1-201. 

"Seller". Section 2-103. 

Section 2-706. Seller*a Resale Including Contract for Resale . 

(1) tinker the conditions stated in Section 2-703 on seller's 
remedies, the seller may resell the goods concerned or the undeliver 
ed balance thereof. Where the resale is made in good faith and in a 
commercially reasonable manner the seller may recover the difference 
between the resale price and the contract price together with any 
incidental damages allowed under the provisions of this Article 
(Section 2-710), but less expenses saved in consequence of the buyer 
's breach. 

(2) Except as otherwise provided in subsection (3) or unless 
otherwise agreed resale may be at public or private sale including 
sale by way of one or mere contracts to sell or of identification 
to an existing contract of the seller. Sale may be as a unit or in 
parcels and at any time and place and on any terms but every aspect 
of the sale including the method, manner, time, place and terms 
must be commercially reasonable. The resale must be reasonably 
identified as referring to the broken contract, but it is not neces¬ 
sary that the goods be in existence or that any or all of them have 
been identified to the contract before the breach. 
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(3) Where the resale Is at private sale the seller must give 
the buyer reasonable notification of his intention to resell. 

(4) Where the resale is at public sale 

(a) only identified goods can be sold except where there is 

a recognized market for a public sale of futures in goods 
of the kind; and 

(b) it must be made at a usual place or market for public sale 
if one is reasonably available and except in the case of 
goods which are perishable or threaten to decline in value 
speedily the seller must give the buyer reasonable notice 
of the time and place of the resale; and 

(c) if the goods are not to be within the view of those at¬ 
tending the sale the notification of sale must state the 
place where the goods are located, and provide for their 
reasonable inspection by prospective bidders; and 

(d) the seller may buy. 

(5) A purchaser who buys in good faith at a resale takes the 
goods free of any rights of the original buyer even though the seller 
fails to comply with one or more of the requirements of this section. 

(6) The seller is not accountable to the buyer for any profit 
made on any resale. A person in the position of a seller (Section 
2 - 707 ) or a buyer who has rightfully rejected or justifiably re¬ 
voked acceptance must account for any excess over the amount of his 
security interest, as hereinafter defined (subsection (3) of Section 
2?7H). 
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DELAWARE STUDY COMMENT 
( 1) Right Of Resale - Measure Of 
Damages. Where the buyer wrongfully rejects 
or revokes acceptance of goods or falls to 
make a payment due on or before delivery or 
repudiates with respect to a part or the 
whole. Section 2-J06 (1) permits the seller to 
resell the goods concerned or the undelivered 
balance.. If the seller resells in good faith 
in a commercially reasonable manner he may 
recover the difference between the resale 
price and the contract price plus any 
incidental damages allowed by s 2-71Q> but 
less expenses saved as a result of the buyerb 
breach. 

Under § 2-706 (1) the seller may promptly 
resell the goods if the buyer defaults. 

Under § 60 (1) USA, 6 Del. C 760 (a), a 
seller whose buyer has defaulted may resell 
the goods only if they are perishable, or 
the right is expressly reserved, or the buy¬ 
er has been in default n an unreasonable time” 
The UCC also provides that the resale 
fixes the value of the goods for the purposes 
of computing damages. The USA measured 
the seller’s damages by subtracting the 
current market price at the time and place 
of tender from the contract price. See § 64 

(3) USA, 6 Del. C 764 (c). However Delaware 
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case law, in accord with the UCC provision, 
has used the resale price in computing the 
seller's damages. See National Commodity 
Oorp. v American Fruit Growers , 70 A. 2d 
22> (19^9). See also 5 Williston, Contracts, 

§ 1379 A. 

(2) Conduct Of Sale . Unless otherwise 
agreed the resale may be at public or pri- 
vate sale and may be made by way of one or 
more contracts to sell or by way of identi¬ 
fication to an existing contract of the 
seller. All aspects of the resale including 
the method, manner, time, place and terms 
must be commercially reasonable. 

The portion of i 2-706 (2) specifing 
that the goods need not be in existence to 
be resold applies when the buyer commits an 
anticipatory repudiation of a contract for 
sale of go^ds not yet in existence. 

The seller also is granted a right of 
resale inhere the buyer commits an antic¬ 
ipatory repudiation after the goods are in 
existence but prior to their Identification 
to the contract. 

The i 2-706 (2) requirement that the 
resale be "commercially reasonable" may 
give the seller more flexibilty than the 
requirement of "reasonable care and judge- 
ment»in § 60 (5) USA, 6 Del. C 760 (e). 
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Both the UCC and USA provisions permit a 
public or a private resale. 

(3) Notice Of Intention To Resell At 

Private Sale . Section 2-706 (3) requires 
the seller to give the buyer reasonable 
notification of his intention to resell at 
a private sale. Under § 60 (3) USA., 6 Del 
C 7^0 (c), failure to give notice was 
relevant on the question of whether 

the seller had resold the goods prematurely. 

Under the UCC a seller who fails to give 
the required notice merely loses the right 
to use the resale price as an absolute 
measure of damages but can still recover 
damages based on market price (See § 2-70$, 
infra). The practical effect of the new 
notice requirement is therefore probably 
not substantial. 

(4) Public Sales. Where the resale is 
by aj^sale the seller must give the buyer 
reasonable notice of the time and place of 
the resale unless the goods are perishable 
or threaten to decline in value speedily. 
Such a sale must also be made at a usual 
place of market for public sale if one is 
reasonably available. 

If the goods are not to be in the view 
of those attending the public sole the 
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state 

notificatirn of the sale must /the place 
where the goods aife located and provide for 
their reasonable Inspection by prospective 
bidders. Only identified goods can be sold 
at a public sale except where there is a 
recognized market for a public sale of 
futures in goods of the kind. 

The provisions of § 2-706 (4) are 
intended to assure a reasonable prospect of 
competitive bidding and to maximize the 
resale price and thereby decrease the 
damages the buyer will have to pay. These 
detailed provisions pertaining to the con¬ 
duct of a public sale are new. Section 60 
(5) USA, 6 Del. C 7^0 (e), merely contained 
a general requirement that the seller was 
b^und to exercise "reasonable care and 
judgement" in making a resale. 

(5) Rights of Good Faith Purchaser . 
Section 2-706 ( 5 ) permits a good faith 
purchaser to take a good title as against 
the buyer even though the seller fails to 
comply with the requirements of § 2 - 706 . 
Under § 60 (2) USA, 6 Del. C 760 (b) the 
buyer at a resale acquired a good title 
against the original buyer only where the 
resale was made "as authorized in this 
section". This change is also intended to 



maximize the resale price and thereby 
decrease the damages the buyer will have to 
pay. 

( 6 ) Profits of Resale . Under § 2-706 
( 6 ) the seller is entitled to retain what¬ 
ever profits are made on the resale irre¬ 
spective of whether he had a lien, had 
stopped the goods in transit, or whether 
title had passed to the buyer. Section 6o 
(1) USA. 6 Del. C 760 (a) permitted the 
seller to retain the profits made by the 
resale only where he had a right of lien 
or had stopped the goods in transit. 

If a "person in the position of the 
seller" (See § 2-707, infra.) or a buyer 
who has made partial payment or otherwise 
acquired a security interest in the goods 
resells the goods, any profit occuring after 
such a resale must be accounted for. This 
latter portion of I 2-706 ( 6 ) is new. 

DEFINITIONAL CROSS REFERENCES 
"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Good faith". Section 2 - 103 . 

"Goods". Section 2-105. 

"Merchant". Section 2-104. 

"Notification". Section 1-201. 

"Person in position of seller".Section 2-707 
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"Purchase". Section 1-201. 

"Rights". Section 1-201. 

"Sale". Section 2 - 106 . 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 

Section 2-707. "Person in the Position of a Seller". 

(1) A "person in the position of a seller" includes as against 
a principal an agent who has paid or become responsible for the 
price of goods on behalf of his principal or anyone who otherwise 
holds a security interest or other right in goods similar to that of 
a seller, 

(2) A person in the position of a seller may as provided in 
this Article withhold or stop delivery (Section 2-705) and resell 
(Section 2-706) and recover incidental damages (Section 2-710). 

DELAWARE STUDY COMMENT 

(1) De finition . § 2-707 (1) defines a 
"person in the position of a seller" to include: 
(a) as against a principal an agent who has 
paid or become responsible for the price of 
goods on behalf of his principal or (b) any¬ 
one who otherwise holds a security interest 
or other right in goods similar to that of a 
seller. Section 52 (2) USA, 6 Del. C 752 (b), 
provided that for purposes of Part IV of the 
Uniform Sales Act pertaining to "Rights of 
Unpaid Seller Against the Goods", the term 
"seller" includes; (a) an agent of the seller 
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to whom the bill of lading has been endorsed 
or a consignor or agent who has himself paid 
or is directly responsible for, the price, or 
(b) any person who is in the position of a 
seller. The UCC provision expands the definition 
of "person in the position of a seller" by 
expressly including therein anyone who holds 
a security Interest or any ether right in goods 
similar to that of the seller. 

(2) Rights of A "Person in the Position 
of a Seller. " Section 2-707 (2) provides that 
a person in the position of a seller may with¬ 
hold or stop delivery pursuant to § 2-705 of 
the UCC (See §57 US^, 6 Del. C 757, Resell 
pursuant to § 2-706(See §6o USA, 6 Del. C 760 ) 
and recover incidental damages pursuant § 2-710 
(See § 64 & 70 USA, 6 Del. C 764 & 770). 

DEFINITIONAL CROSS REFERENCES: 
"Consignee". Section 7-102. 

"Consignor" Section 7-102. 

"Goods". Section 2-105. 

"Security interest". Section 1-201. 

"Seller" Section 2-103. 

Section 2-706. Seller's Damages for Non-acceptance or Repudiation . 

(1) Subject to subsection (2) and to the provisions of this 
Article with respect to proof of market price (Section 2-723), the 
measure of damages for non-acceptance or repudiation by the buyer 
is the difference between the market price at the time and place 

for tender and the unpaid contract price together with any 
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incidental damages provided in this Article (Section 2 - 710 ), but 
less expenses saved in consequence of the buyer's breach. 

(2) If the measure of damages provided in subsection (1) is 
inadequate to put the seller in as good a position as performance 
would have done then the measure of damages is the profit (including 
reasonable overhead) which the seller whould have made from full 
performance by the buyer, together with any incidental damages 
provided in this Article (Section 2 - 710 ), due allowance for costs 
reasonably incurred and due credit for payments or proceeds of resale* 

DELAWARE STUDY COMMENT 
(1) General Measure of Damages. Section 
2-702 (1) provides that the general measure of 
damages for non-acceptance or repudiation by 
the buyer is the unpaid contract price minus 
the market price at the time and place for 
tender. The seller is also entitled to inciden¬ 
tal damages as provided in § 2 - 710 , but expenses 
he saves as a result of the buyer's breach 
must be deducted in measuring his damages. 

Section 2-724 makes market quotations admissable 
as a method of establishing "market value". 

Section 2-723 permits a seller to prove a 
substitute market price if there is no evidence 
available of the current market price at the 
time and place of tender. 

Section 64 (3) USA, 6 Del. C 764 (c), 

provides that where there is an available market 

for goods in question, the measure of damages 

in the absence of special circumstances 
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showing proximate damages of a greater amount 
is the difference between the contract price 
and the market or current price at the time the 
goods ought to have been accepted, or, if no 
time was fixed for acceptance, then at the tine 
of the refusal to accept. This is substantially 
similar in effect to the provision of I 2 - 700 . 

See also Terry v American Fruit Growers, Inc . 

139 ATL. 259 , 266 ( 1925 ) -if seller elects not 
to resell rejected goods the measure of damages 
is the difference between the contract price 
and the market price of the commodity in question 
at the time and place of delivery specified in 
the contract. 

( 2 ) Special Damages. Section 2-700 ( 2 ) 
provides that where the measure of damages 
specified in 1 2-700 ( 1 ) is inadequate to put 
the seller in as gon^ a position as performance 
wcul -- 1 have done, then the measure of damages 
is the profit (including reasonable overhead) 
which the seller may have made from full 
performance by the buyer. Incidental damages 
allowed by I 2-710 as well as allowance for 
costs reasonably incurred and due credit for 
payments or proceeds of resale must be considered 
in measuring such damages. Section 64 ( 3 ), USA 
6 Del. C 764 (c) merely provided that special 
lamages could be allowed the seller on a show¬ 
ing of "special circumstances showing proximate 
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damage of a greater amount” than the normal 
damages permitted. 

Some courts denied dealers the right to 
recover profit on fixed price articles under 
the language of the USA. See Lencbel,Inc. v. 
Senif , 252 App. Div. 533 , 300 N.Y.S. 226 (1937). 
The UCC draftsmen's comments to 1 2-70$ states 
that "This section ’ermits the recovery of lost 
profits in all appropriate cases, which would 
include all standard priced goods. The normal 
measure there would be list price less cost to 
the dealer or list price less manufacturing 
cost to the manufacturer." See Comment 2, A.L.I„ 
& N.C.C.U.S.L .,1962 Official Text and Comments 
Edition Uniform Commercial Code , p. 202. 

Where a dealer or manufacturer is able to 
establish that he has an adequate supply of 
standard priced goods available to him as 
inventory, even though the dealer or manufactur¬ 
er is able to sell the particular item which 
was rejected by the buyer he still has incurred 
the loss because the dealer would have made two 
sales Instead of one if the breaching buyer 
had not rejected. See Mayer Brick Co. v 
Kennedy Co ., 230 Pa. 93, 79 Atl. 246 (1911). 
Delaware case law wcul^ probably permit recovery 
of loss of profit in such cases. See 

Taylor V. Trustees of Poor of 

("180(5 v 

Newcastle County , 17 Del. 555 , 43 Atl. 613 /. 




manufacturer's measure of damages held to be 
the amount rf profit he would hove made if the 
goods were completed. 


DEFINITIONAL CROSS REFERENCES: 
"Buyer". Section 2-103. 

"Contract". b ection 1-201. 

"Seller". Section 2-103. 


Section 2-709. Action for the Price. 

(1) When the buyer foils to pay the price as it becomes due 
the seller may recover together with any incidental damages under 
the next section, the price 

(a) of goods accepted or of conforming goods lost or dam¬ 
age^ within a commercially reasonable time after risk 
of their loss has passed to the buyer; and 

(b) of goods identified to the contract if the seller is 
unable after reasonable effort to resell them at a 
reasonable price or the circumstances reasonably 
indicate that such effort will be unavailing. 

(2) Where the seller sues for the price he must hold for the 
buyer any goods which have been identified to the contract and are 
still in his control except that if resale becomes possible he may 
resell them at any time prior to the collection of the judgment. 

The net proceeds of any such resale must be credited to the buyer 
and payment of the judgment enitiles him to any goods not resold. 

(3) After the buyer has wrongfully rejected or revoked ac¬ 
ceptance of the goods or has failed to make a payment due or has 



repudiated (Section 2-610), a seller who is held not entitled to the 
price under this section shall nevertheless be awarded damages for 
non-acceptance under the preceding section. 

DELAWARE STUDY COMMENT 
(1) Accepted Goods, Conforming G-oods Lost 
or Damaged, Resale cf Identified Goods. Section 
2-709 (1) gives the seller the right to recover 
price plus incidental damages under I 2-710 if 
the buyer has accepted the goods, or if con¬ 
forming goods have been lost or damaged with¬ 
in a commercially reasonable time after risk 
cf loss has passed to the buyer. Under § 2-709 
the buyer may also recover price plus incidental 
damages under § 2-710 for goods which are 
identified to the contract if the seller is 
unable after "reasonable effort to resell them 
at a reasonable price or the circumstances 
reasonably indicate that such effort will be 
unavailing". 

Section 2-709 (1) rejects the rule of § 63 
(1) 6 Del. C 763 (a) providing that passage 
of title to the buyer i.s a prerequisite to 
recovery of the purchase price by the seller. 

See also St. Regis Sales Corp. v. Wilson Cabinet 
Co^, 90 A. 2d 4gg (1950). The UCC also con¬ 
tains no provision like 63 (2) USA, 6 Del. C 
763 (L), for enforcement of a contract term 
for advance payment. Section 63 ( 3 ) USA, 6 Del. 

C 763 (c), gave the seller the right to an 
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action for price even though title had not 
passed if the goods involved could not "readily 
he resold for a reasonable price 0 . 

The UCC draftsman expressly note that 
§ 2-709 is intended to he exhaustive in its 
enumeration of cases where an action for the 
price lies. See Comment 6 , 1962 Official Text 
an *- 1 Comments Edition Uniform Commercial Co de, 
p.203» They also point cut that fjgoods accepted 
by the buyer under § 2 - 7«9 ( 1 ) (a) should 
not include goods as to which the buyer is 
entitled to revocation of acceptance under 
I 2-603. See Comment 5 , 1962 Official Text 
and Comments Editions Unlforn Commercial Code, 
p203.“ 

(2) Seller's Right Of Resale . Section 
2-709 ( 2 ) requires the seller suing for the 
purchase price to Ivld the goods for the buyer 
if they have been identified to the contract 
and are still in his control. However, if it 
becomes possible for the seller to resell such 
goods he may do so at any time prior to the 
collection of the judgment. If the goods are 
resold, the net proceeds must be credited to 
the buyer and payment of the judgment entitles 
him to any goods not resold. These provisions 
were not set forth in the Uniform Sales Act. 

(II_ Damages In Lieu Of Price. Where a 

seller does not qualify for an action for price, 
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§ 2-709 expressly reserves his rights to damages 

for non-acceptance under I 2 - 70 S. 

DEFINITIONAL GROSS REFERENCES: 

"Action". Section 1-201. 

"Buyer". Section 2-103. 

"Conforming". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Seller". Section 2-193. 

Section 2—710. Seller's Incidental Damages . 

Incidental damages to an aggrieved seller include any 
commercially reasonable charges, expenses or commissions incurred 
in stopping delivery, in the transportation, care and custody of 
goods after the buyer's breach, in connection with return or 
resale of the goods or otherwise resulting from the breach. 

DELAWARE STUDY COMMENT 
In addition to other danages to which the 
seller may be entitled, I 2-710 gives the 
aggrieved seller a right to incidental damages. 
These incidental damages include any commercially 
reasonable charges, expenses or commissions 
incurred in stopring delivery, in the transporta¬ 
tion, care and custody of goods after the buyer's 
breach or in connection with return or resale 
of a goo s or otherwise resulting from a breach. 
Such damages could be recovered by the seller 
under I 64 and JO of the USA, 6 Del. C 764 and 
770 . i 2-710 is also substantially in accord 
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with Delaware ease law. See National Commodity 
Corp. v. American Fruit Growers, Inc ., JQ A. 

2 c 28 (1949) - where buyer refused delivery 
of peas and seller was forced to store the 
peas, court awarded seller damages for storage, 
insurance and resale expenses. 

DEFINITIONAL CROSS REFERENCES: 
"Aggrieved party". Section 1-201. 

"Buyer". Section 2-103. 

"Goods". Section 2-105. 

"Seller”. Section 2-103. 

Section 2—711. Buyer's Remedies in General ; Buyer's Security 
Interest in Rejected Goods . 

(1) Where the seller foils to make delivery or repudiates 
or the buyer rightfully rejects or justifiably revokes acceptance 
then with respect to any goods involved, and with respect to the 
whole if the breach gees to the whole contract (Section 2-612), 
the buyer may cancel and whether or not he has done so may in 
addition to recovering sc much of the price as has been paid 

(a) "cover" and have damages under the next section 
as to all the goods affected whether or not they 
have been identified to the contract; or 

(b) recover damages for non-delivery as provided in 
this Article (Section 2 - 713 ). 

(2) Where the seller fails to deliver or repudiates the 
buyer may also 

(a) if the goods have been identified recover them 
as provided in this Article (Section 2-502); or 

(b) in a proper case obtain specific performance or 
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replevy the goods as provided in this Article 
(Section 2-716). 

(3) On rightful rejection or justifiable revocation of 
acceptance a buyer has a security interest in goods in his 
possession or control for any payments made on their price and any 
expenses reasonably incurred in their inspection, receipt, trans¬ 
portation, care and custody and may hold such goods and resell them 
In like manner as an aggrieved seller (Section 2-706). 

DELAWARE STUDY COMMENT 
Section 2-711 is an index of remedies con¬ 
ferred on the buyer by other sections. It is 
the counterpart of I 2-703 which is an index of 
remedies conferred on the seller by othersoot&cfco.- 
No similar sections arc contained in the Uniform 
Sales Act. The remedias set forth In § 2-711 
are analyzed individually in/annotation to the 
particular section to which they relate. 

(1) Non-Delivery or Repudiation by Seller , 
Righ tful Rejection or Justifia ble Revocation 
_ b .y Buyer . Where the seller fails to deliver the 
goods or repudiates or the buyer rightfully 
rejects or justifiably revokes acceptance, the 
t'Uyer under § 2—711 may cancel and recover any 
portion of the purchase price he has paid, and: 

(a) also purchase substitute goods and obtain 
damages under 2-712, or (b) recover damages for 
non-delivery under § 2 - 713 . 

Section 2-711 ( 1 ) rejects the election of 
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remedy requirement applicable in actirns for 
breach of warranty under § 69 ( 1 ) and 69 ( 2 ) 

USA, 6 Del. C 769 (a) and 769 (b). Delaware 
case law is also not in accord with § 2-711(1) 

See Barr v. Logan , 5 Del. 52 (1$4S) -purchaser 
had right to rescind and recover his deposit 
or affirm and sue for damages sustained where 
seller did not tender goods at specified delivery 
time. 

( 2) Non-Delivery 0 r Repudiation By Seller . 
Where the seller fails to deliver or repudiates 
the buyer in addition to the rights set forth 

g 

in s 2-711 ( 1 ) may also recover the goods as 
provided by § 2-502 if they have been identified 
or he may obtain specific performance or replevy 
the goods pursuant to § 2 - 716 . 

(3) Buyer's Security Interest In G-oc^s 
In His Possession Or Control . Section 2-711 ( 3 ) 
gives the buyer in possession or control of goods 
a socurity interest in them for any payments 
which he has made on their price and any expenses 
reasonably incurred in their inspection, receipt, 
transportation, care and custody if he right¬ 
fully rejected or justifiably revoked acceptance. 
Under § 2-711 ( 3 ) he is given the right to hold 
such goods and resell them in a manner similar 

to that of an aggrieved seller under I 2 - 706 . 
Section 2-711 (3) is substantially similar to 
fe 69 (5) USA, 6 Del. C 765 (e) . 
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DEFINITIONAL GROSS REFERENCES: 


"Aggrieved party". Section 1-201. 

"Buyer". Section 2-103. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Cover". Section 2-712. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Remedy". Section 1-201. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 

Section 2-712. "Cover"; Buyer's procurement of Substitute Goods . 

(1) After a breach within the preceding section the buyer 
may "cover" by making in good faith and without unreasonable delay 
any reasonable purchase of cr contract to purchase goods in 
substitution for those due from the seller. 

(2) The buyer may recover from the seller as damages the 
difference between the cost of cover and the contract price together 
with any incidental or consequential damages as hereinafter defined 
(Section 2-715), but less expenses saved in consequence of the 
seller's breach. 

(3) Failure of the buyer to effect cover within this 
section does not bar him from any other remedy. 

DELAWARE STUDY COMMENT 

(1 ) Right to "Cover". Section 2-712 (1) gives 
the buyer the right to "cover" by making in 
good faith and without unreasonable delay any 
reasonable purchase or contract to purchase 



goods in substitution for those due from 
the seller. This right was not expressly 
provided for in the Uniform Sales Act but is 
recognized by existing Delaware case law. 

See Empire Box Corp. v. Jefferson Island Salt 
Mining Co ., 42 Del. 432, 3 f A. 2d 4o (1944) - 
seller refused to deliver boxes and court 
found that purchaser had covered at the lowest 
possible price; Love v. Bainesville Mfg. Co. , 
19 Del. 152, 50 Atl. 536 (1901) - court held 
purchaser had reasonable time to cover follow¬ 
ing non-delivery of goods. 

(2) Measure of Damages. Under § 2-712 
the buyer may recover from the seller as 
damages an amount equal'to the cost of 

cover m ^ nus the contract price together with 
any incidental or consequential damages 
permitted under i 2 - 715 . but less expenses 
saved as a result of the seller’s breach. 

This section gives greater weight than prior 
law to the price paid for substitute goods 
in fixing the buyer’s damages. Under 1 67 (1) 
and ( 3 ) US A, 6 Del. C 767 (a) and (c), the 
basic test for determining the buyer's 
damages was the difference between "the con¬ 
tract price and the market or current price 
of the goods at the time or times when they 
ought to have been delivered..." rather than 
the actual cost of repurchase. However under 
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existing Delaware case law weight is given to 
the jr-rice paid by the buyer on repurchase. 

See Hartnett v. Barber , 56 Atl. 672 (I 903 ) - 
court held measure of damages where seller 
failed to deliver tomatoes was the difference 
between the contract price and the purchase 
price paid by buyer to obtain cover. 

(3) Failure to Effect Cover . Section 
2-712 ( 3 ) provides that the failure of the 
buyer to cover d.oes not bar him from any 
other remedy. This is in accord with the 
Delaxirare case of Love v. Dalnesville Mfg. Co ., 
19 Del. 152, 50 Atl. 536 (1901) -buyer would 
net be barred from other damages if he failed 
to cover. 

Although I 2-712 (3) merely states that 
the buyer who fails to cover is not barred 
from any other remedy, § 2-715 ( 2 ) (a) express¬ 
ly limits the recovery of consequential 
damages to such as could not have been obviat¬ 
ed by cover. In detcimning : - 

whether a buyer is entitled to specific 
performance because the goods in question are 
"unique”, availability of substitute goods 
to the buyer which would meet his particular 
needs would disqualify him for the remedy of 
specific performance under I 2-716(1). Section 
2 - 716 ( 3 ) makes inability to cover an express 
condition to the right of the buyer to 

replevy the goods. 

- 296 - 



DEFINITIONAL CROSS REFERENCES 


"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Good faith". Section 2-103. 

"Goer's ". Section 2-105. 

"Purchase". Section 1-201. 

"Remedy". Section 1-201. 

"Seller". Section 2-103. 

Section 2-713* Buyer's Damages for Non-D e livery or Repudiation . 

(1) Subject to the provisions cf this Article with respect 
to proof of market price (Section 2-723), the measure of damages 
for non-delivery cr repudiation by the seller is the difference 
between the market price at the time when the buyer learned of the 
breach and the contract price together with any incidental and 
consequential damages provided in this Article (Section 2-715), 
but less expenses saved in consequence of the seller's breach, 

(2) Market price is to be determined as of the place for 
tender or, in cases of rejection after arrival or revocation of 
acceptence, as of the place of arrival. 

DELAWARE STUDY COMMENT 

( 1) Measure Of Damages For Non-Delivery 
O r Repudiation , In lieu of exercising his 
right to cover under i 2 - 712 , the buyer may 
instead elect to recover damages for non¬ 
delivery or repudiation, based on the differ¬ 
ence between the market price at the time 
when the buyer learned of the breach and the 
contract price together with any incidental 

cr consequential damages available to him 
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under s 2 - 715 > "but less expenses saved 
as a result of the seller’s breach. This 
changes the rule of the Uniform Sales Act 
which In § 67 ( 3 ) USA, 6 . Del. C 767 (c) 
provided that in the absence of special 
circumstances shewing proximate damages of a 
greater amount, the measure of damages was 
the difference between the contract price 
and the market or current price of goods at 
the time or place when thev ought to have 
been delivered. See also Weed v. Lyons 
Petroleum Co ., 294 F.7?5 (D.C. Del. 1923 )- 
damages measured from the time when perform¬ 
ance was due. 

The specialized rules in i 2-610 pertain¬ 
ing to anticipatory repudiation would appear 
to have priority over the general rule for 
measuring the buyers damages set forth in 

I 2-713. 

( 2) Determination Of Market Price . 

Section 2-713 (2) provides that the market 

price for purposes of measuring the buyer's 

damages is to be determined as of the place 

for tender. In cases of rejection after 

arrival or revocation of acceptance, it is 

to be -etermine^ as of the place of arrival. 

Although there are no Delaware cases in point, 

the majority rule is in accord with the UCC. 

See 3 Williston, Sales , § § 596 and 597 
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DEFINITIONAL CROSS REFERENCES: 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Seller". Section 2-103. 

Section 2-71^. Buye r's Damages for Breach in Regard to Accepted 

Goods. ———— — 

(1) Where the buyer has accepted goods and given notification 
(subsection (3) of Section 2-607) he may recover as damages for any 
non-conformity of tender the loss resulting in the ordinary course 
of events from the seller's breach as determined in any manner which 
is reasonable. 

(2) The measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the value 

of the goods accepted and the value they would have had if they had 
been as warranted, unless special circumstances show proximate 
damages of a different amount. 

(3) In a proper case any incidental and consequential damages 
under the next section may also be recovered.. 

DELAWARE STUDY COMMENT 
( 1 ) Buyer's Rights Where He Accepts Goods. 
Section 2 -Jlk (1) gives the buyer who has 
accepted goods and given notification of 
the non-conformity pursuant to I 2-607 (3) 
the right to recover as damages the loss 
resulting in the ordinary course of events 
from the seller's breach as determined in 
any manner which is reasonable. This is 
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in accord with s 1 49, 69 (1) (a) an; 1 (b) , 
an- 1 f: 9 (6) USA. 6 Pel. G 7^9, 7 r 9 (a) (1) 
and ( 2 ), and 769 (f). 

( 2) Measure of Damages for Breach of 
Warranty . Section 2-714 (2) provides that the 
measure of damages for breach cf warranty 
is the difference at the time and place og 
acceptance between the value ef the goods 
accepted and the value they would have had 
if they had been as warranted, unless special 
circumstances show proximate damages of a 
different amount. Section 2-714 ( 1 ) includes 
net only breaches of warranties but also any 
failure cf the seller to perform according 
to his obligations under the contract. 

Section 2-714 (2) includes only breaches of 
warranties and therefore sets forth special 
rules for measuring damages in breach of 
warranty cases. 

Section 2-714 (2) differs from the meas¬ 
ure of damages for nan-delivery set forth in 
§ 2-713 since it utilizes the time and. place 
of acceptance rather than the time the buyer 
learned of the breach and the place of tender 
as the basis for determining the value of the 
goods. Section 69 ( 7 ) US4, 6 Del. C 7^9 (g), 
refers the time of measuring market value to 
the time of delivery. 

(3) Incidental And Consequential Daipages . 
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Section 2-71^ (3) merely Incorporates by 
reference the provisions of § 2-715 pertain¬ 
ing to recovery of incidental and consequent 

infra. 

tial damages. See Annotation to § 2-715>-/ - • 

DEFINITIONAL CROSS REFERENCES: 

"Buyer. Section 2-103. 

"Conform". Section 2-106 
"Goods". Section 1-201. 

"Notification". Section 1-201. 

"Seller". Section 2-103. 

Section 2-715- Buyer's Incidental and Consequential Damages. 

(1) Incidental damages resulting from the seller's breach 
include expenses reasonably Incurred in inspection, receipt, trans¬ 
portation and care and custody of goods rightfully rejected, any 
commercially reasonable charges, expenses or commissions in con¬ 
nection- with effecting cover and any other reasonable expense 
incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach 
include 

(a) any loss resulting from general or particular require¬ 
ments and needs of which the seller at the time of 
contracting had reason to know and which could not 
reasonably be prevented by cover or otherwise; and 

(b) injury to person or property proximately resulting 
from any breach of warranty. 

DELAWARE STUDY COMMENT 
(1) Incidental Damages. The UCC creates 
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a new statutory enumeration of Items of 
expense recoverable by the buyer. The 
incidental damages listed are not intended 
to be exhaustive but are merely illustrative 
of the typical kinds of incidental damage. 

See Comment 1 to I 2-715, A.L.I. and N.C.C.U.. 

S.L., 1962 Official Text and Comments Editions 
Uniform Commercial Code , at p. 210jhe Delaware 
case of Liberty Brand Canning Co. v. Denby , 

30 Del. 465, log Atl. 143 (1918) in which 
the court included expenses in effecting 
cover in the buyer’s damages is in accord 
with § 2 - 715 . 

(2) Consequential Damages . A seller who 
does not wish to take the risk of consequen¬ 
tial damages set forth in § 2-715 ( 2 ) may 
limit his liability to the extent permitted 
by § 2-719 on contractual limitations of 
remedy. 

(a) Loss Resulting From Requirements 
Or Needs . Under I 2-718 (2) (a) the buyer 
may recover any loss resulting from general 
or particular requirements and needs of 
which the seller at the time of contracting 
had reason to know and which could not legally 
be prevented by cover or otherwise. The USA 
has no statutory counterpart to this rule. 
However the Delaware case of Monad Engineering 
Co, v. Steward , 2 Boyce 35 , 25 Del. 35 , 70 
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Atl. 59S (191?), affirmed 3 Boyce 1^5, 2f> Del. 
165 , o4 Atl. 209,is in accord with the UCC 
rule. The Monad case held that when a seller 
knew that the stone which he was delivering 
was not to he used at the point of delivery 
hut was to he further transported, the buyer 
who obtained cover was entitled to recover 
any increase in the cost of the loading and 
other expenses necessarily incurred in 
connection with obtaining cover. 

( b) Injury to person or Property . Under 
§ 2-715 ( 2 ) (b) the buyer is entitled to 
obtain consequential damages from the seller 
for injuries to person or property proximate- 
ly resulting from any breach of warranty. 

This rule is in accord with § 69 (7) USA, 

6 Del. C 769 (g), and also with Delaware case 
law. See MeLachlan v. Wilmington Dry Goods 
Co. , 4l Del. 37 S. 22 A. 2d 8^1 (1941) - 
woman purchased a dress that was warranted to 
be fit to wear and subsequently it caused 
her skin to become irritated - court held 
the injuries were the natural consequences 
of the breach of warranty and the buyer was 
therefore allowed to recover consequential 
damages. 
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DELAWARE STUDY COMMENT 


( 1) When Specific Performance May Be 
Gra n ted. Section 2-716 provides that specific 
performance may be granted where the goods are 
unique or in other proper circumstances. Sectior 
65 USA, 6 Del. C 766 permitted a court to grant 
specific performance when a seller breached a 
contract to deliver specific or ascertained 
goods. 

The UCC Sllffilnates the "specific or 
ascertained" goods requirement for granting 
specific performance. This was a technical 
requirement which was overlooked by some courts. 
See Talaminl v. Rosa , 257 Ky. 225, 77 S. W. 2d 
627 (1934). Other courts h°ve applied this 
"specific or ascertained" requirement. See 
Blake v. Tyson Radio Hempstead Corp ., 103 N.Y.S. 

2 d 572 (195D • 

The draftsmen's comments indicate that 
use of the term "unique goods" in § 2 - 716 is 
not intended to codify the common law tests of 
equity jurisdiction pursuant to which specific 
performance was granted only in cases involving 
heirlooms, priceless works of art or similar 
objects. S-*e Comment 2, 1962 Official Text 
and Comments Edition Uniform Commercial Code , 

P. 212. Compare Elliot v, Jones, 11 Del. Ch. 

283, 101 Atl. 572 (1517) -racehorse owned by 
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two partners one cf whom refused to share 
profits. The court ruled, that the particular 
horse was unique and granted specif!ce perform¬ 
ance stating that specific performance of 
contracts respecting personal property was 
limited to property peculiar and individual in 
character. The draftsmen state that output and 
requirement contracts involving a particular 
or peculiarly available source or market are 
the typical commercial specific performance 
situations today. 

Section 2-716 also authorizes the court 
to grant specific performance in"cther proper 
circumstances" Inability to cover w~uld be 
strong evidence of "other proper circumstancesL' 
The fact that a buyer can "cover", would 
be strong evidence that the goods are not 
"unique" and that "other proper circumstances" 
are not present. If the buyer could cover, 
specific performance would not be granted 
because he could obtain an adequate remedy 
by purchasing replacement goods and suing for 
damages. 

(2) Contents of Decree for Specific 
Performance . Socticn 2-716 (2) is in accord 
with § 6S USA, 6 Del. C 76 S. Both of these 
provisions permit the decree of specific 
performance to include terms and conditions 
regarding payment of price, damages or other 
relief as the court deems just. 



(3) Replevin . Section 2-716 gives the 

buyer a right of replevin for goods Identified 

to the contract if; (a) after reasonable 

effort he is unable to effect cover for such 

gc^ds or the circumstances reasonably indicate 

that such effort will be unavailing, or (b) 
have 

if the goods / been shipped under reservation 
an r1 satisfaction of the security interest in 
them has been made or tendered. Section 2~7l6 
(3) abandons the rule of | 66 USA, 6 Del. C 766 , 
pursuant to which a buyer was entitled to an 
action of replevin only if property in the goods 
had passed from the seller to him. See also 
H arlan and Hollingsworth Corn. v. Me.Rride 

.. .. .- -T-r-P | ... _ **~ > ? 

69 A. 2 d 9 (1949). 

The UCC'inability to cover" and "satisfied 
security interest" standard for granting the buy¬ 
er the right cf replevin are more equitable and 
more practicable than the passage cf title 
standard contained in the USA. Where the buyer 
can procure substitute goods, he does not need 
a replevin remedy and his "cover" remedy under 
§ 2-712 is adequate, if he is net able to 
obtain substitute goods he should be entitled 
to the goods identified to the contract irre¬ 
spective of whether title has passed to him. 

In the situation where the seller's security 
interest in goods shipped under reservation has 
been satisfied, there is no reason to ^eny 
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replevin since the gr^is have already been 
shipped by the seller*. 

The UCC will narrow the buyer's right of 
replevin where title passes to gc^s available 
on the market. However the UCC will broaden 
the buyer's right to replevin where title to 
goo^s remains in the seller but substitute goods 
are not available. 

The UCC draftsmen's comnent specifically 
notes the buyer's Independent right under § 2-502 
to recover identified goods on the seller's 
insolvency. See Comnent 3 , A.L.I. Ah® N.C.'C.U. 
s • L • i 1962 Official Text and. Comments Edition 
Uniform Commercial Code p. 212. 

DEFINITIONAL CROSS REFERENCES: 

"Buyer". Section 2-103. 

"Goods". Section 1-201. 

"Rights". Section -1201. 

§ 2-717. Deduction of Damages From t he price. 

The buyer cn notifying the seller of his intentien to do so 
may deduct all or any part of the damages resulting from any breach 

of the contract from any part of the price still ^ue under the same 
contract. 

DELAWARE STUDY COMMENT 

Section 2-717 like § 69 (1) (a) USA, 6 Del. 

C 7^9 (a)(1), permits a buyer who suffers 
a breach of warranty to assert the damages 
by way of recoupment in diminution cr 
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extinction of the purchase price due un^er the 
same contract. See Leonard v. Johnson Forge Co., 
3 Penn. 104, 19 Del. 104, 50 Atl. 54l ( 190 O) - 
buyer of defective ore permitted to reduce the 
price agreed upon by the amount of damages 
sustained as a result of the defects; Ellison 
v. Slamcns , 6 Penn. 200, 22 Del. 200, 65 Atl. 

591 ( 1906 ) - buyer of a mare permitted to deduct 
from the agreed purchase price the difference 
between the value of the unsound mare an rl its 
value at the time of sale if it had conformed 
to the contract requirements. 

Section 2-717 enlarges the buyer's right 

by making it available far any breach of the 

contract rather than only a breach of warranty 

as in § 69 , USA. However in Leonard v. Johnson 
supra ~~ 

Forge Co .,/the court in accord with the I 2-717 

approach suggested that the buyer would have 

the 

also been entitled t c/ reduction of purchase 
price remedy with reference to certain n^n- 
delivered goods if he had established that 
seller's non-deliverv constituted a breach. 
However, it actually held that seller's non¬ 
delivery did net constitute a breach * 
because buyer insisted on adding new terms to 
the agreement. 

In order to assert his rights under § 2-717 
the buyer must give notice to the seller of his 
intention to do so. The buyer was not required 



tr give sud&enoMeehan(ier I 69 (l)(a) USA, 6 
Del, 'S '769 (a)(1). There is no prevision in 
the UCG which would prevent the buyer from 
giving the seller in one notificatirn notice 
of the breach as require* by § 2-607 ( 3 ) ( a ) 

(See i 4-9 USA, 6 Del. C 7^9) an* also of his 
intention to deduct damages resulting from 
the breach from the purchase price due. 

DEFINITIONAL CROSS REFERENCES: 

"Buyer". Section 2-103. 

"Notifies". Section 1 - 201 , 


s 2-713. Liquidation or Limitation of Damages; Deposits . 

(1) Damages for breach by either party may be liquated in 
the agreement but only at an amount which is reasonable in the light 
of the anticipated or actual harm caused by the breach, the difficult 
ties of proof of loss, and the inconvenience cr non-feasibility of 
otherwise obtaining an adequate remedy, A term fixing unreasonably 
large liquidated damages is void as a penalty. 

(2) Where the seller justifiably withholds delivery of goods 
because of the buyer's breach, the buyer is entitled to restitution 
of any amount by which the sum of his payments exceeds 

(a) the amount to which the seller is entitled by virtue 

<tf terms liquidating the seller's deranges in accordance 
with subsection ( 1 ), or 

(b) in the absence of such terms, twenty per cent of the 
value of the total performance for which the buyer is 
obligated under the contract or $ 500 , whichever is 
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smaller. 

(3) The buyer's right to restitution under subsection (2) is 
subject tc offset to the extent that the seller establishes 

(a) a right tc recover damages un^er the provisions of 

this Article other than subsection (1), and 

(b) the amount or value of any benefits received by the 
buyer directly or indirectly by reason of the contract 

(4) Where a seller has received payment in go^s their reasonable 
value or the proceeds of their resale shall be treated as payments for 
the purposes of subsecti-n (2); but if the seller has notice of the 
buyer's breach before reselling goods received, in part performance, 
his resale ^is stfg>g<Sct to the conditions laid down in this Article on 
resale by an aggrieved seller (Section 2-706). 

DELAWARE STUDY COMMENT 

Section 2-71S (1) provides that the parties 
may agree to liquidate damages in an amount which 
is reasonable in light of the anticipated or 
actual harm caused by the breach, the difficulties 
of proof of loss, an^ the inconvience or imprac- 
ticality of otherwise obtaining an aquedate remedy. 
No comparable provision is found in the Uniform 
Sales Act. However the UCC is in accord with 
Restatement, Contracts . § 339, Liquidate* Damages 
end Penalties and Delaware case law. See In Re 
Ross & Son, Inc,, 10 Del. Ch. 434, 95 Atl. 311 
(1915) - contract for sale of patterns included 
provision for liquidated damages in the amount of 
1/3 cf the cost of patterns which would have been 
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delivered under the terms of the contract between 
the time of the breach and the expiration time 
specified in the contract - court held said 
provision reascnable and therefore not invalid as 
a penalty. The UCC, like the Restatement of con 
tracts and Delaware case law, also provides that a 
term fixing unreasonably large liquidated damages 
is veld as a penalty. 

The UCC draftsmen's comments to I 2-712 indi¬ 
cate that a clause providing for unreasonably 
small amount as liquidated damages would also be 
objectionable and "might be stricken under the 
Section on unconscionable contracts or clauses." 
Comment 1, A.I.I. and N»C.C.U.S.L., Official Text 
Aftd Comments Edition Uniform Commercial Code , p. 
214; See I 2-302 supra, 

(2) (3) & (4) Deposits And Advance Payments. 
Section 2<-’7l2 (2’) (a) provides that where the 
seller justifiably withholds delivery of goods 
because of the buyer's breach, the buyer is en~* 
titled to restitution of any amount by which the 
sum of his payments exceeds the amount to which 
the seller is entitled by virtue of terms liqui 
dating the seller's damages in accordance with 
2-712(1). Under this provision a forfeiture by 
the buyer is prohibited. See Lee Builders, Inc . 
v. Wells , 103 A. 2d 912 (195*0 - an agreement to 
forfeit a deposit of 5$ of the purchase price of 
realty was not so unreasonable as to amount to a 
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penalty and was therefore enforceable. However, 

§ 2-7lS(b) makes an exception to this rule. Under 
§ 2 - 71 S(b) In the absence of terms liquidating 
the seller’s damages In accordance with 1 2-718(1) 
the seller who justifiably withholds delivery of 
goods because of the buyer's breach is entitled 
to retain any deposits or advance payments made 
by the buyer to the extent of 2.0% of the price 
or $500, which ever is smaller. Section 2-718(2) 
(b) is new. 

Section 2-718 (3) provides that the buyer 1 s 

right to restitution under s 2-718 (2) of any 

deposit or advance payment is subject to offset 

to the extent that the seller is able to establish 

a right to recover damages other than liquidated 

damages and also to the extent of the amount of 

value of any benefits that the buyer has received. 

in 

Section 2-718(4) provides that/cases where 
a seller has received payment of the purchase price 
in goods, their reasonable value or the proceeds 
of their resale shall be treated as deposits or 
payments for purposes of determining the buyer’s 
right to restitution under § 2-718 (2). How¬ 
ever if the seller has notice of the buyer’s breach 
before he resells the goods which constitute pay¬ 
ment of the purchase price by the buyer, the seller., 
is required to comply with the conditions set 
forth in 1 2-706 regarding resale by an aggrieved 
seller. 
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Sections- 2-718 (2), (3) > and (4) have no 

counterpart in the Uniform Sales Act. However 
they are generally in agreement with the common 
law of contracts. See 3 Willlston, Sales ,§ 599 m. 
(Rev. Ed. 194s): See also Restatement Contracts , 

§ 340, Money Deposits As Liquidated Damages ,; 

§ 357 ' Restitution In Favor Of A Plaintiff Who 
is Himself In Default . 

DEFINITIONAL CROSS REFERENCES: 

"Aggrieved party". Section 1-201 
"Agreement". Section 1-201. 

"Buyer" Section 2-103. 

"Goods". Section 2-105. 

"Party".Section 1-201. 

"Remedy". Section 1-201. 

"Seller" Section 2-103. 

"Term? Section 1-201. 

§ 2-719. Contractual Modification or Limitation of Remedy. 

(1) Subject to the provisions of subsections (2) and ( 3 ) of 
this section and of the preceding section on liquidation and 
limitation of damages, 

(a) the agreement may provide for remedies in addition 
to or in substitution for those provided in this 
Article and may limit or alter the measure of damages 
recoverable under this Article, as by limiting the 
buyer's remedies to return of the goods and repay¬ 
ment of the price or to repair and replacement of 
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non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless 

is 

the remedy expressly/Agreed to be exclusive, 
in which case it is the sole remedy. 

(2) Where circumstances cause an exclusive or limited remedy 
to fail of its essential purpose, remedy may be had as provided 
in this Act. 

( 3 ) Consequential damages may be limited or excluded unless 
the limitation or exclusion is unconscionable. Limitation of 
consequential damages for injury to the person in the case of 
consumer goods is prima facie unconscionable but limitation of 
damages where the loss is commercial is not.. 

DELAWARE STUDY COMMENT 
( l)(a) & (b) Remedies Differing From Those 
Provided For In This Article- Remedies Presumed 
To Be Optional . Section 2-719 (l)(a) provides 
that the parties may agree to modify or limit 
remedies which would otherwise be applicable un¬ 
der Article 2 of the UCC. A comparable provision 
is contained in § 71 USA, 6 Del. C 771. See also 
Pan American World Airways v. United Aircraft 
Corp ., 163 A. 2d 5^2 (i 960 ) - contract for sale 
of governors for airplane propellers limited 

seller's warranty liability to replacement and 

on tiie contract 

repair. Court held seller not liable/for damages 
sustained when governors which were manufactured 
by a third person broke while airplanes were in 
flight, but contractual provision did not ex¬ 
onerate seller from liability for negligence; 
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Fairbanks, Morse & Co. v. Consolidated Fisheries 


Co., 190 F. 2 d $17 (1951) - court stated that 
parties could agree that seller would be dis¬ 
charged from any liability for breach of warranty 
upon acceptance by the purchaser of the goods but 
ruled that such an agreement was not entered into 

by the parties. Unlike § 71 , I 2-719 expressly 
modification or limitation of remedies 
provides that agreements for'/ shall be invalid 

where the provisions of 1 2-J1& on liquidation 
or limitation of damages are violated.or where 
the exclusive or limited remedy falls to accomp¬ 
lish its essential purpose. Section 2-719 also 
expressly invalidates unconscionable limitation 
or exclusion of consequential damages. 

Section 2-719 (l)(b) provides that the agree¬ 
ment to modify or limit the remedy shall be 
presumed to be optional unless the remedy is 
expressly agreed, to be exclusive. There is no 
comparable prevision in the Uniform Sales Act. 
However this rule of construction is in accord 
with the principle that ambiguities should be 
resolved against the draftsman of a contract. 

The limitations on the right of the parties 
or limit 

to modify/remedies otherwise applicable under 
Article 2 are in accord with the principles of 
§ 2-302 of the UCC invalidating unconscionable 
contracts. 

( 2) & (3) Unconscionable Exclusion Or 
Limitation . Section 2-719 (2) pertains to agree¬ 
ments which have become oppressive because of a 
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change cf circumstances. Section 2-719 (3) deals 

with agreements which were opjoressive from the 

outset. Section 2-719 (2) provides that where 

circumstances have the effect of causing an 

exclusive or limited remedy to fail its essential 

purpose, the remedies otherwise provided by the 

UCC are applicable. Section 2-719 (3) gives the 

parties freedom to agree regarding limitation or 
exclusion of consequential damages except that the limitat¬ 
ion or exclusion may not be unconscionable. See Pan 

A merican World Airways v. United Aircraft C o rp., 
supra; Marshall v. Maryland D. & V. Ry. Co, 

31 Del. 170, 112 Atl. 526 (1921) - railway 
contracted as part of a lease tc a carrier of 
premises adjacent to the railway that carrier 
would held it harmless for any damages carrier 
might incur in the exercise cf its leasehold 
rights - C^urt held contract did not exempt 
railway from liability for fire caused by its 
negligence; Altemus v % Pa. Railroad Co., 210 
F. Supn. 834 ( 1962 ) - indemnity clause in 
railroad 1 ! order for purchase of oil was inter¬ 
preted to be applicable only to seller's em¬ 
ployees injuredin making deliveries on rail¬ 
road’s premises. In accordance with the 
principle that contracts indemnifying a party 
against consequences of his own negligence are 
net favored, the indemnity clause wos held in- 
applicable where the railroad r s employee was 
injured while assisting in the delivery of the 
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oil. 


Section 2-719(3) also creates a presumption 
that limitation of consequential damages for 
Injury to the person in the case of consumer 
goods is prima facie unconscionable, but limitat¬ 
ion of damages where the loss is commercial 
is net unconscionable. The draftsmen note in 
their comments to this section, that even though 
the seller may not be permitted to limit or 
exclude his liability for consequential damages, 
in certain types cf cases he may be able to 
disclaim warranties pursuant to the provisions 
of Section 2-316 of the UCC. See Comment 3, 
A.L.I. and N.C. C.U.S.L,, 1962 Official Text and 
Comment Edition Uniform Commercial Code . 

DEFINITIONAL CROSS REFERENCES: 
"Agreement". Section 1-201. 

"Buyer". Section 2 - 103 . 

"Conforming". Section 2-106. 

"Contract" Section 1-201. 

"Goods". Section 2 -IO 5 . 

"Remedy". Section 1-201. 

"Seller" Section 2 -IO 3 . 

Section 2-720. Effect cf "Cancellation" or "Res cission" on Claims 

for Antecedent Breach . 

Unless the contrary intention clearly appears, expressions 
of "cancellation" or "rescission" of the contract or the like 
shall not be construed -as ^.re.nunciatirn or 'discharge '"f any claipi 
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in damages for an antecedent breach, 


DELAWARE STUDY COMMENT t 
Section 2-720 provides that where a party to 
a contract uses expressions such as "cancpllatiofi" 
or "rescission” of the contract or similar terms 
he shall not be deemed to have renounced or 
discharged any claims for damages for an 
antecedent breach unless he has expressly 
declared that it is "without reservation of 
rights" or used, comparable language.. See 
Comment to i 2-720, A.L.I. & N.C.C.U.S.L., 1962 
Official Text and Comments Edition , p. 22*7. 

This section is not in accord with § 69 (2) USA, 

6 Del.C 769 (b), which if literally applied would 
deny a buyer any other remedy if he has claimed 
and been granted one of the remedies set forth 
in § 69 (1) of the USA, 

DEFINITIONAL CROSS REFERENCES 
"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

Section 2-721. Remedies for Fraud . 

Remedies for material misrepresentation or frau^ include all 
remedies available under this article for ncn-fraudulent breach. 
Neither rescission or a claim for rescission of the contract for 
sale nor re'Jtecticn or return of the goods shall bar cr be deemed 
inconsistent with a claim for damages or other remedy. 
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DELAWARE STUDY COMMENT 




Section 


Section 2-721 provides that remedies for ma 

material misrepresentation or fraud shall he 

as broad as remedies for ncn-fraudulent breach. 

This section rejects any requirement that the 

between 

aggrieved party must make an election / ' remedies 
for fraud or innocent misrepresentation. It 
provides that neither rescission nor rejection 
for fraud bars other remedies unless the cir¬ 
cumstances cf the case make the remedies in¬ 
compatible . 

The general previsions of I 2-721 aremodified. 
by the special provisions cf § 2 - 702 ( 2 ) specify- 
ingthat a seller may not base a right to reclaim 
goods on the buyer's fraudulent or innocent 
misrepresentation of solvency or intent to pay 
except as provided in § 2-702(2). Section 2-721 
is also modified by § 2 - 702 ( 3 ) specifying that 
successful reclamation of goods by a seller under 
1 2 - 702 ( 2 ) excludes all other remedies with 
respect to them. See Annotation to § 2-702, 
supra. 

DEFINITIONAL CROSS REFERENCES: 
"Contract for sale' 1 . Section 2-106. 

"Goods". Section 1-201. 

"Remedy. Section 1-201, 

-722. Who Can Sue Third Parties for Injury to Goods. 


Where a third party so deals with goods which have been 
identified to a contract for sale as to cause actionable injury to 
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a party to that contract. 

(a) a ri..'ht of action against the third, party is in either 

party tc the contract for sale who has title to or a security 
interest or a special property or an insurable interest in the 
goods; and if the goods have been destroyed or converted a right 

of action is also in the party, who either bore the risk of loss 

under the contract for sale or has since the injury assumed that 
risk as against the other; 

(b) if at the time of the injury the party plaintiff did not 

bear the risk of loss as against the other party to the 
contract for sale and there is no arrangement between 
them for disposition of the recovery, his suit or settle¬ 
ment is, subject to his own interest, as a fiduciary for 

the other party to the contract; 

(c) either party may with the consent of the other sue for the 
benefit of whom it may concern. 

DELAWARE STUDY COMMENT 
Section 2-722 defines who may sue a third 
person for Injury to the goods. This section 
has no counterpart in the Uniform Sales Act. 
Although it d e fj_ nes broadly the real party in 
interest who is entitled to bring an action for 
injury to the goods, it is nevertheless in 
accord with existing Delaware rules of procedure 
which include as real parties in interest those 
persons authorized by statute to sue. See 
Rule 17 , Chancery Court Rules, and Rule 17 , 
Superior Court Rules, 13 Del. C. 
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Uncler Section 2-722 prior to the time the 


goer's are identified only the seller has a right 
of action. After identification the rules set 
forth in § 2-722 are sufficiently broad so that 
in most situations either the seller or the buyer 
will be in a position to bring action against the 
offending third party. In addition I 2-722 
expressly permits either party with the consent 
of the other to sue for the benefit of the other. 

Section 2-722 also provides that if at the 
time of the injury the party plaintiff did not 
bear the risk of loss as against the other party 
to the contract for sale and there is no arrange¬ 
ment between them for disposition of recovery, 
said plaintiff is required, subject to his own 
interest, tc hold whatever amount he recovers as 
a fiduciary for the other party to the contract. 

DEFINITIONAL CROSS REFERENCES: 

"Action". Section 1-201. 

"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"P^rty". Section 1-201. 

"Rights". Section 1*201. 

"Security interest". Section 1-201. 

Section 2-723. Proof of Market Price; Time and Place . 

(l) If an actien based on anticipa.tory repudiatirn comes to 
trial before the time for performance with respect to some or all 
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cf the goods, any damages based on market price (Section 2-70S or 
Section 2-713) shall be determined according to the price cf such 
goods prevailing at the time when the aggrieved party learned of 
the repudiation. 

(2) If evidence cf a price prevailing at the times or places 
described, in this Article is not readily available the price pre¬ 
vailing within any reasonable time before or after the time describ¬ 
ed or at any other place which in commercial judgment or under 
usage of trade would serve as a reasonable substitute for the one 
described may be used, making any proper allowance for the cost of 
transporting the goods to or from such other place. 

(3) Evidence of a relevant price prevailing at a time or place 
other than the one described in this Article offered by one party 

is not admissible unless and until he has given the other party 
such notice as the court finds sufficient to prevent unfair surprise.■, 

DELAWARE STUDY COMMENT 
(1) Anticipatory Repudiation. The Uniform 
Sales Act provides no solution for the problem 
of measuring recovery where an action, based cn 
anticipatory repudiation, is brought before the 
date due for performance. Section 2-723 (1) 
provides that in such cases any damages based 
cn market price shall be determined according to 
the price of such goods prevailing at the time 
when the aggrieved party learned of the repudia¬ 
tion. Section 2-713 also provides for measuring 
recovery when the buyer "learns cf the breach" 
and therefore Section 2-723 probably has no 
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effect cn sale' section. However § 2-702 provides 
that where the buyer repudiates hhd fch&lesller is 
seeking recovery, damages shall be measured on the 
basis of market price at the time and place for 
tender. In this latter situation § 2-723 would 
therefore have independent effect. See 
Annotations to i i 2-610, 2-702, and 2-713 supra. 

( 2) & (3) Substituted market . 'Sections ( 2 ) - 723 (2)& 

(3) give the aggrieved party who duly gives prior notice 
to -the breaching party the right to use the substituted 
price of an adjacent market at the time or place 

of the breach where evidence of the market price 
required by the UCC is not readily available. 

The USA has no comparable provision and there 
are no Delaware cases in point. However other 
jurisdictions have applied the principle of I 2- 
723 (2). (See Mlndlln v. O'Boyle. 223 Pa. 352, 
129 Atl. 21 ( 1925 ) - seller breached contract 
to sell coal "f.c.b. cars, mines 11 in Pennsylvania 
an -' 1 buyer bought same kind of coal in New York 
City which was the nearest available market. 

The price in New York City, less cost of trans¬ 
portation from the mines to the place of delivery 
in New York City, was a proper basis for fixing 
the market value of the coal at the time of the 
breach. 

DEFINITIONAL CROSS REFERENCES; 

’’Action 11 . Section 1-201. 

"Aggrieved party". Section 1-201. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 
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"Party". Section 1-201. 

"Reasonable time". Section 1-204-. 

"Usage of trade". Section 1-205. 

Section 2-724. Admissibility of Market Quotations . 

Whenever the prevailing price or value of any goods regularly 
bought and sold in any established commodity market is in issue, 
reports in official publications or trade journals or in newspapers 
or periodicals of general circulation published as the reports of 
such market shall be admissible in evidence. The circumstances of 
the preparation of such a report may be shown to affect its weight 
but not its admissibility. 

DELAWARE STUDY C0M1ENT 

Section 2-724 provides that reports in official 
publications or trade journals or in newspapers or 
periodicals of general circulation published as the reports 
of such market are admissible in evidence whenever the 
prevailing price or value of any goods regularly bought 
and sold in any established commodity market is in issue. 
Under ^ 2-724 the circumstances surrounding the preparation 
of the records go merely to the weight of the evidence and 
not to its admissibility. 

Tills liberal rule for admission of public market 
reports goes beyond the provision of the Uniform Business 
Records As Competent Evidence Act, 10 Del. 0 4310, 
specifying that to be admissible reports must be made 
in the regula.r course of business to which the entry 
relates ..." The UCC provision is in accord with 
Wigmore, Evidence, § 1704. 
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DEFINITIONAL CROSS PEFEREiJCE“ 

"Goods". Section 2-105, 

Section 2-725. Statute of Limitations in Contracts for Sale. 

(1) An action for breach of any contract for sale must be commenced 
within four years after the cause of action has accrued. By the original 
agreement the parties may reduce the period of limitation to not less than one 
year but may not extend it. 

(2) A cause of action accrues when the breach occurs^ regardless of the 
aggrieved party's lack of knowledge of the breach. A breach of warranty occurs 
when tender of delivery is made* except that xdiere a warranty explicitly extends 
to future performance of the goods and discovery of the breach must await the 
time of such performance the cause of action accrues when the breach is or 
should have been discovered 

(3) Where an action commenced within the time limited by subsection (1) 
is so terminated as to leave available a remedy by another action for the 
same breach such other action may be commenced after the expiration of the 
time limited and within six months after the termination of the first action 
unless the termination resulted from voluntary discontinuance or from dismissal 
for failure or neglect to prosecute. 

(i|.) This section does not alter the law on tolling of the statute of 
limitations nor does it apply to causes of action which have accrued before 
this Act becomes effective. 
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DELAWARE STUDY COMMENT 


(1) Statutory Period - Modification By Contract . 
Under § 2-725 an action for breach of a contract 
for sale must be commenced within four year’s after 
the cause of action has accrued. This changes 
existing Delaware law which provides a 3 year statute 
of limitations for contract actions. See 10 Del. 

C 8106. The § 2-725 U year limitation on contract 
actions, rather than the shorter limitation on 
negligence actions has been applied under the UCC 
to a claim for personal injuries arising from a breacr. 
breach of implied warranty. See Gardener v. 
Philadelphia Gas Works, bX3 Pa, Ul5, 197 A.2d 612 
(196U). 

The provision that the parties by the original 
agreement may reduce the period of limitation to not ' ■ 
less than one year but may not extend it has no 
counterpart- in existing Delaware statutory law. 

However, it is in accord with Restatement, Contracts , 

§ 558 , Bargain Restricting Tribunal or Time of Suit. 

(2) Time. When Action Accruog- Lack of Knowledge . 

Section 2-725 (2) specifying that a cause of action 
accrues when the breach occurs, is in accord with 
judicial interpretation of 10 Del. C 8106. See 
St. Regis Sales Corp. v. Wilson Cabinet Co., b7 Del. 
26l, 90 A.2d U88 (1952) - where the buyer*s payment 
was not due until 30 days after delivery of the goods. 
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the breach occurred and the statute of limitations 
began to run at that time even though the buyer had 
requested cancellation of the contract prior thereto* 
Under § 2-725(2) the cause of action accrues 


lack of knowledge, his action 
for conversion accrued 
when new stock was issued 
on fraudulent claim by 
registered owner that the 
original stock had been 
lost 


when the breach occurs regardless of the aggrieved 
party's lack of knowledge of the breach. See 

Hastellone v. Argo Oil Corp., 7 Terry 102, 82 A.2d 

_„ n /(195l) irrespective of good faith purchaser's 
379/j Gaffney -v. Unit Crane and Shovel Corp., infra. 

The exception to this rule made by § 13 USA, 6 Del. 


C 713j regarding the implied warranty of quiet ' 
possession is not continued. See Annotation, § 2-312, 
supra. See also Comment 1 § 2-312, A.L.I. and 


N.C.C.U.S.L. 1962 Official Text and Comments Edition 


Uniform'"Commercial Code, p. 85. 


Section 2-725(2) further provides that a breach 
of warranty occurs when tender of delivery is made. 


except that where a warranty explicitly extends to 


future performance of the goods and discovery of the 
breach must await the time of such performance the 
cause of action accrues X’jhen the breach is or should 
have been discovered. This provision appears to be 
consistent with dicta in the case of Gaffney v. Unit 
Crane and Shovel Corp., 1*9 Del. 38 I, 117 A.2d 237, 
239 (1955) - a representation that a crane would 
lift 20 tons was held to be a warranty of present 
performance but the court recognised the rule that 


if the warranty had been made with reference to 


future performance the cause of action would have 
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accrued when the future time was reached. 

( 3) Substitute A c tion After Statutory Period . 

I There the action is brought within the It year period 
specified by § 2-725 (1) and is terminated so as to 
leave available a remedy by another action for the 
same breach, the remaining action may be commenced 
within 6 months after the termination of the first 
action even though the k year statute of limitations 
has elasped, unless the termination of the initial 
action resulted from voluntary discontinuance or 
from dismissal for failure or neglect to prosecute. 

Section 2-725 (3) is in accord with 10 Del. C 
8117 except that the TJOC limits 'the time for •fil ing 
the re- -ainl ig suit to ~ix v.onthrs rather than one * 
T 0 ?-*'- See Giles v, Rodolico , Storey llj.3 

lUO A.2d 263 (1958) - right to file a remaining 
action within one year after abatement or other 
determination of the original action which load been 
commenced within the statutory period was held not 
conditional on obtaining permission of the courtj 
^ v• Sraack, llj.7 F. Supp. 700 (1957) — after 

dismissal of a timely action on a ground unrelated 
to the merits of the case, a new action for the same 
cause of action could be commenced within the one 
year extension period specified by the Delaware 
statute even though the generally applicable statute 



of limitations had. run in the rneantine, 

(h) Tolling of St atute of Li mitation s. 

Section 2-72$(k) provides that § 2-72^ is not 
intended to alter the law on tolling of' the statut 
of limitations and does not apply to causes of 
action which have occurred before the UCC becomes 


effective. 



CHAPTER 3 
COMMERCIAL PAPER 

SUBCHAPTER 1. SHORT TITLE, FORM A HP INTERPRETATION 


Section 3-101* Short Title . 

This Article shall be known and may be cited as Uniform Com¬ 
mercial Code - Commercial Paper, 

DELAWARE STUDY COMMENT 
Article 3 of the UCC Is a complete 
revision and modernization of the Uniform 
Negotiable Instruments Law (hereafter referred 
to as the NIL) which was drafted in 1896 and 
was enacted by each of the states by 192if« 

(See 6 Del, C 101 to 298), Despite Its 
general enactment, uniformity was not achieved 
by the NIL, since different Interpretations 
of its language frequently occurred. The 
very substantial changes in commercial 
practices relating to the handling of nego¬ 
tiable instruments which have occurred since 
1896 and the need to Integrate the negotiable 
Instrument law into a single, Internally 
consistent commercial code also were factors 
influencing the decision to completely revise 
and modernize the NIL. 

Section 3-102* Definitions and Index of Definitions . 

(1) In this Article unless the context otherwise requires 

(a) "Issue 55 means the first delivery of an instrument to a 
holder or a remitter. 
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(b) An “order”' is a direction to -ay and must be more than 
an authorization or request. It must identify the per¬ 
son to pay with reasonable certainty. It may be ad¬ 
dressed to one or more such persons jointly or in the 
alternative but not in succession, 

(c) A “promise” Is an undertaking to pay and must be more 
than an acknowledgment of an obligation, 

(d) “Secondary party” means a drawer or endorser, 

(e) “Instrument” means a megotiable instrument, 

(2) Other definitions applying to this Article and the sections 
in which they appear are: 

“Acceptance 11 , Section 3 “4-10* 

“Accommodation party”. Section 3 ”4-15 • 

“Alteration”. Section 3-4-07• 

“Certificate of deposit”. Section 3-10i|.. 

“Certification”, Section 3“4-ll« 

"Check”. Section 3“104-. 

“Definite time”, Section 3-109* 

“Dishonor”, Section 3-507* 

“Draft”, Section 3“104-* 

"Holder In due course”. Section 3-302, 

“Negotiation”, Section 3-202, 

“Note", Section 3 -I 0 I 4 -. 

“Notice of dishonor”. Section 3-308. 

“On demand”. Section 3“108. 

“Presentment”, Section 3 _ 5oi}-, 

“Protest”, Section 3 - 509* 

“Restrictive•Indorsement”, Section 3~205* • 

“Signature", Section 3“4-01* 
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(3) The following definitions in oth Articles aoply to this 
Article i 

’’Account”, Section Ip-lOip. 

’’Banking Day”, Section lp-10[j.« 

’’Clearing house”. Section lp-~10lp. 

’’Collecting bank”. Section lp-105« 

’’Customer”, Section I|_— lolp. 

’’Depositary Bank”, Section 4--105. 

’’Documentary Draft”, Section Ip—lolp, 

’’Intermediary Bank”, Section ip—10^ 

’’Item”, Section lp-10ij-, 

"Midnight deadline”. Section Ip— icip• 

’’Payor bank”. Section l|-105>. 

(1|) In addition Article 1 contains general definitions and 
principles of construction and interpretation applicable throughout 
this Article, 

DELAWARE STUDY COMMENT 
(1) Definitions . 

(a) "Issue” . Unlike the Code which 
provides that delivery may be to a holder 
or to a remitter the definition of 
"Issue” In the NIL required delivery ”to 
a person who takes as a holder”. See 
§ 191 NIL, 6 Del. C 291. 

The UCC definition also eliminates 
the requirement that the Instrument 
delivered be ’’complete in form”. In 
this respect the ML definition of "issu$ 


was Inconsistent with, the provisions of 
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§§ ill and 15 o J the NIL, 6 Del. C III 4 . and 
115 , which related to incomplete 
ins trumentsa 

(b) ”Order ”, The NIL did not contain 
a definition of "order," However the 
UCC definition Is generally In accord 
with established case law. 

The last sentence of the UCC 
definition permits the order to be 
addressed to one or more persons In the 
alternative. The Code draftsmen note 
that this provision recognizes the 
practice of corporations Issuing divi¬ 
dend checks and of other drawers who for 
commercial convenience name a number of 
drawees, usually in different parts of 
the country. The section on presentment, 
consistent with this definition of order, 
provides that presentment may be made to 
any one of such drawees. Since drawees 
in succession are not permitted the 
holder merely needs to make one present¬ 
ment and upon the first dishonor has 
recourse against the drawer and endor¬ 
sers. See Comment 3 , A.L.I. & N.C.C. 

U. S . L., 1962 Official Text And Comments 
Edition Uniform Com me rcial Cod e, p. 225. 

(c) “Promise”. The UCC definition of 


"promise” has no counterpart in the NIL, 
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but is consist nt with established case 
law. This provision makes it clear that 
a "promise” must be more than an ac¬ 
knowledgment of an obligation to pay and 
must actually qualify as an undertaking 
to pay. 

(d) "Secondary Party ." The NIL con¬ 
tains no definition of "secondary party" 
but the UCC definition of this term is 
in accord with established case law and 
commercial usage. 

(e) "Instrument '". The UCC definition 
of "Instrument" is in accord with § 191 
ML, 6 Del. G 291. 

(2) (3 )Sz(k) Add! tional Definitions , The 
definitions incorporated Into Article 3 by 
Sections 3 — 102(2) (3)<Sc(ip) are considered in 
the Delaware Study Comments to the particular 
sections in which the terms are used. 

DEFINITIONAL GROSS REFERENCES: 

"Bank". Section 1-201. 

"Delivery". Section 1-201, 

"Holder". Section 1-201. 

"Money". Section 1-201. 

"Person". Section 1-201. 

Section 3-103« Limitations on Scope of Articl e. 

(1) This Article does not apply to money, documents of title or 
Investment securities. 

(2) The provisions of this Article are subject to the provisions 
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6 f the Article on Bank Deposits and Collections (Article Ip) and 
Secured Transactions (Article 9)« 

DELAWARE STUDY COMMENT 
Article 3 of the UCC is restricted in 
its application to commercial paper - I.e., 
drafts, checks, certificates of deposit and 
notes as defined in § 3Olp(2) * See Comment 
1 , A.L.I. and N.C ,C „U.S.L,, 1Q62 Official 
Text And Comments Edition Uniform Commercial 
Code , p. 226 . Section 3-103(1) specifically 
excludes from coverage under Article 3 
investment securities, documents of title and 
money. The exclusion of documents of title 
and money represents no departure from the 
NIL. Under existing Delaware law documents 
of title are covered by the Uniform Bills of 
Lading Act and the Uniform Warehouse Receipts 
Act. See 6 Del. C 301 et seq., 6 Del. C £01 
et seq. These statutes would be replaced by 
Article 7 (Warehouse Receipts, Bills of 
Lading and other Documents of Title) of the 
UCC. 

The exclusion of investment securities 
from the application of Article 3 is a 
significant narrowing of the scope of cover¬ 
age under the present Negotiable Instruments 
Law, Only Instruments which take the par¬ 
ticular form specified in § 3 — I 0 I 4 . qualify 
for coverage under Article 3• On the other 
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hand Article 8 use a functional test which 
permits instruments to qualify for coverage 
thereunder if they are ll commonly dealt in 
upon securities exchanges ... or commonly 
recognized ... as a medium for investment." 
See i 8-102. By separately treating invest¬ 
ment securities in Article 8, the UCC 
draftsmen have made it possible to set forth 
stringent requirements for commercial paper 
and avoid application of such requirements 
to documents commonly traded in security 
exchanges or markets. In addition expansion 
of concepts of negotiability beyond the 
areas covered by Article 3 Is not Inhibited, 
since § 3-lOi). provides that "any writing to 
be a negotiable instrument within this 
Article must . . meet the stated require¬ 
ments . 

Section 3-103(2) makes it clear that in 
the event that the negotiable instrument is 
in the process of collection or Is being 
used as collateral the provisions of Article 
4 - on Bank Deposits and Collections or Article 
9 on Secured Transactions respectively, 
would be applicable in lieu of the provisions 
of Article 3. 

DEFINITIONAL CROSS REFERENCES: 

"Document of title". Section 1-201, 

"Money", Section 1-201. 
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Section 3 —loif. Form of Negotiable In strur _ntsj "Dra ft"; "Che ck"° 
“Certificate of Deposit 11 ; "Note" , 

(1) Any writing to be a negotiable instrument within this 
Article must 

(a) be signed by the maker or drawer; and 

(b) contain an unconditional promise or order to pay a sum 
certain in money and no other promise, order, obligation 
or power given by the maker or drawer except as auth¬ 
orized by this Article; and 

(c) be payable on demand or at a definite time; and 

(d) be payable to order or to bearer, 

(2) A writing \vhich complies with the requirements of this 
section is 

(a) a "draft 5 ® ("bill of exchange") if it is an order; 

(b) a check if it is a draft drawn on a bank and payable 
on demand; 

(c) a "certificate of deposit" if it is an acknowledgment 
by a bank of receipt of money with an engagement to re¬ 
pay it; 

(d) a "note" if it is a promise other than a certificate of 
deposit, 

(3) As used in other Articles of this Act, and as the context 
may require, the terms "draft", "check", "certificate of deposit" 
and note may refer to instruments which are not negotiable within 
this Article as well as to instruments which are so negotiable, 

DELAWARE STUDY COMMENT 
General Co m utant , The statement in 
§ 3-10l|.(l) that any writing to be a nego¬ 
tiable instrument "within this Article" must 
3-8 



meet the requiremery's thereafter set forth 
in said section has the effect of providing 
that certain categories of instruments may 
be made negotiable by local statutes, local 
decisions, or other sections of the UCG not 
governed by Article 3. See Delaware Study 
Comment to Section 3“103* supra. 

Section 3~10ip does not contain the pro¬ 
visions of § 10 of the ML which provided 
that "the instrument need not folio?; the 
language of this Act, but any terms are 
sufficient which clearly indicate the inten¬ 
tion to conform to the requirements hereof.” 
Although the omission of this provision is 
not intended to indicate a requirement that 
the instrument contain the exact words of the 
statute, it does indicate an intention on the 
part of the draftsmen to encourage precision 
in the drafting of negotiable instruments and 
to discourage the use of synonyms for the 
standard words of negotiability, i.e. '’order” 
or “bearer”. See Comment 5 to i 3~10i|., A.L. 
I. and N.C.C.U.S.L. 1962 Official Text And 
Comments Edition Uniform Commercial Code , 
p. 229• 

(1) Requirements Of Negotiability . 

(a) Signed .by Maker Or Drawer . 

Section 3 - 10ij-( 1) (a) conforms to existing 

Delaware law. See § 1(1) NIL, 6 Del. C 

101 ( 1 ). 


3-9 



(b) Unconditlonal Promise or Qrde r. 
Section 3-*104( 1) (b) is in accord with 
§ 1(2) ML, 6 Del. C 101(2). The lan¬ 
guage of I 3“10i{-(b) specifying that the 
unconditional promise or order to pay 
may not be coupled with any other promise, 
order, obligation or power given by the 
maker or drawer except as authorized by 
this Article, incorporates the additional 
limited obligations or powers which are 
made permissible pursuant to § 3“112 of 
the UCC. See Delav/are Study Comment to 

§ 3-H2, infra, 

(c) Payable On Demand Or At Definite 
Time, Section 3“10ij-(l) (c) is in accord 
with § 1(3) ML, 6 Del. C 101(3), 
although the Code provision requiring 
payment ir at a definite time” is not 
identical to the NIL provisions requir¬ 
ing payment !S at a fixed or determinable 
future time. 1 ’ This change is necessary 
because of the Code's disqualification 
of an Instrument payable on the occurr¬ 
ence of an event certain to happen but 
uncertain as to time. See § 3-109(2), 
infra. 

(d) Payable To Order Or To Bearer , 
Section 3-104.(1) (d) is in accord with 
§ Kip) NIL, 6 Del. C 101(4) . 
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(2) Definition s. 

(a) "Draft" , Section 3- 10 i 4 -(2) (a) 
is substantially in accord with § 126 
NIL, 6 Del, C 226, which utilizes the 
term "bill of exchange' 1 ’ for what is now 
called a "draft", 

(b) "Check ". Section 3 —10i{_( 2) ( b) is 
substantially in accord with § 185 NIL, 

6 Del. C 285. 

(c) "Certificate of Deposit" . Section 
3-10ij.(2) (c) defines the term certificate 
of deposit. This term Is not defined in 
the NIL. 

(d) "Note" . Section 3-10l).(2) (d) is 
substantially in accord with § 184 NIL, 

6 Del. G 28 [).. 

(3) Non-negotlable "Draft", "check", 

"certificate of deposit 1 ’, or "note" . Section 

3-104.(3) Is included in this section by the 

UCC draftsmen to make clear that Article 3 

applies to instruments which would qualify 

as a negotiable instrument except that they 

are not payable to order or to bearer. In 

such cases, however, there can be no holder 

in due course of such an Instrument, 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201. 

"Bearer". Section 1-201. 

"Definite time". Section 3 - 109 . 
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“Money**. Section 1-201. 

“On demand”. Section 3“108. 

"Order”. Section 3-102. 

"Promise”. Section 3~102. 

"Signed”. Section 1-201. 

"Term”. Section 1-201. 

"Viriting". Section 1-201. 

Section 3-105, When Promise or Order Unconditional . 

(1) A promise or order otherwise unconditional is not made 
conditional by the fact that the instrument 

(a) is subject to implied or constructive conditions; or 

(b) states its consideration, whether performed or promised, 
or the transaction which gave rise to the instrument, or 
that the promise or order is made or the instrument 
matures in accordance with or "as per” such transaction; 
or 

(c) refers to or states that it arises out of a separate 
agreement or refers to a separate agreement for rights 
as to prepayment or acceleration; or 

(d) states that it is drawn under a letter of credit; or 

(e) states that it is secured, whether by mortgage, reserva¬ 
tion of title or otherwise; or 

(f) indicates a particular account to be debited or any 
other fund or source from which reimbursement is expected; 
or 

(g) is limited to payment out of a particular fund or the 

proceeds of a particular source, if the instrument is issued 

by a government or governmental agency or unit; or 
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(h) is limited to payment out of the entire assets of a part¬ 
nership, unincorporated association, trust or estate by 
or «n behalf of which the instrument is issued. 

(2) A promise or order is not unconditional if the instrument 

(a) states that it is subject to or governed by any other 
agreement; or 

(b) states that it is to be paid only out of a particular 
fund or source except as provided in this section, 

DELAWARE STUDY COMMENT 


(1)(a),(b),(c),(d)&(e). Mere Reference 
To A Separate Agreement . Sections 3-105(1) 

(a),(b),(c),(d)&(e) make it clear that the 
negotiability or an instrument is not affected 
by a mere reference therein to a separate 
agreement. However, i 3-105(2) makes it 
equally clear that a promise or order is not 
unconditional if the instrument states that 
it is subject to or governed by any other 
agreement. Sections 3-105(1)(a) through (e) 
provide standards to be used in determining 
whether the recital of a separate agreement 
merely refers to it for informational pur¬ 
poses and does not condition the promise, or 
whether the recital is of such a type that 
the instrument is burdened with the terms of 
the external agreement and thus not nego¬ 
tiable, This is a considerable improvement 

over § 3(2), 6 Del, C 103(2), of the ML 
which contains no comparable standards but 
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merely provides that an unqualified order or 
promise to pay is unconditional within the 
meaning of the ML even though coupled with 
a “statement of a transaction which gives 
rise to the instrument. 4 * 

Section 3**105(l)(a) provides that a 
promise or order is not conditional merely 
because the instrument is subject to implied 
or constructive conditions. An instrument 
therefore retains its negotiability even 
though the recital indicates that it was 
given in return for an executory promise. 
Section 3 - 105(l)(b) provides that a promise 
or order is not made conditional merely 
because the instrument states the considera¬ 
tion for which it was issued. Accord, See 
Bartoshesky v. H ouston Trading Corp ., 9 W.W. 
Harr. 310, 198 Atl. 697 (1938) - recital in 
trade acceptance that “the obligation of the 
acceptor hereof arises from the purchase of 
goods from the drawer ' 1 did not render 
instrument non-negotiablej and Conti nental 
Guaranty Corp. v. Peoples Bus Line , 1 W,W. 
Harr. £95, 31 Del. 595, H7 Atl. 275 (1922) - 
recital in note that it was given covering 
deferred installments under a conditional 
sales contract did not render note non-nego¬ 
tiable, Sections 3~1C>5(1)(c)&(d) provide 
that a promise is not made conditional 
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because the instrument "refers to or states 
that it arises out of a separate agreement" or 
"states that it is drawn under a letter of 
credit' 1 . See § 5“108, infra., on "notation 
credits". 

To clarify differences in decisional law 
among the states under the NIL, § 3“105>( 1) (e) 
expressly provides that an instrument is not 
made conditional because it "states that It 
Is secured, whether by mortgage, reservation 
of title or otherwise". 

(I)(f)(g)&(h). Particular Funds . 

Section 3-105(1)(f) of the UCC is In accord 
with Section 3(1) of the NIL, 6 Del. G 103(1), 
providing that an order or promise is not 
made conditional merely because of an Indica¬ 
tion therein of a particular fund out of 
which reimbursement is to be made or a 
particular account which is to be debited. 

The distinction drawn Is between a mere 
direction In an instrument that a certain 
account is to be debited on payment, and on 
the other hand a conditional promise specify¬ 
ing that payment is to be made only if the 
particular fund is in existence. 

Section 3-105(2)(b) provides that a 
promise or order Is not unconditional If the 
Instrument .states that It Is to be paid only 
out of a particular fund or source, unless a 
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provision of § 3~105 otherwise provides. 
Section 3-105(1)(g) provides that even if the 
instrument is actually limited to payment out 
of a particular fund or the proceeds of a 
particular source it nevertheless is uncon¬ 
ditional and therefore negotiable if the 
instrument is issued by a government or 
governmental agency or unit. This provision 
is in accord with commercial practice and 
statutory limitations imposed on governmental 
agencies requiring certain types of indebted¬ 
ness to be payable only out of funds raised 
from special assessments of the property or 
activity benefited. 

Section 3 - 105(h) classifies a promise or 
order as unconditional even though the 
instrument limits payment to be made out of 
the entire assets of a partnership, unincorp¬ 
orated association, trust or estate by or on 
behalf of which the instrument is issued. 

The UCC draftsmen state that "the provision 
effects only the negotiability of the 
instrument, and is not intended to change the 
law of any state as to the liability of a 
partner, trustee, executor, administrator or 
any other person on such an instrument. 11 See 
Comment 7, § 3-10£, A.L.I. and N.C.C.U.S.L. 
1962 Official Text And Comments Edition 
Unifo r m Goramercial Code , p, 332. 
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(2) (a) Promise Or Order Subject To Or 


Governed By Another Agreement , See Delaware 
Study Comment to a 3-105(1)(a) through (e), 
supra. 

(b) Promise Or Order To Bo Paid Only 
Out Of A Particular Fund . See Delaware 
Study Comment to § 3-105(1) through (h), 
supra. 

DEFINITIONAL CROSS REFERENCES: 
’’Account 1 '. Section Ip-lOlp. 

’’Agreement 1 '. Section 1-201. 

’’Instrument”. Section 3"102. 

’’Issue”. Section 3-102. 

’’Order”. Section 3-102. 

’’Promise”. Section 3-102. 

Section 3~106, Sum Certain . 

(1) The sum payable is a sum certain even though it is to be 

paid 

(a) with stated interest or by stated installments; or 

(b) with stated different rates of Interest before and 
after default or a specified date; or 

(c) with a stated discount or addition if paid before or 
after the date fixed for payment; or 

(d) with exchange or less exchange, whether at a fixed 
rate or at the current rate; or 

(e) with costs of collection or an attorney’s fee or both 
upon default. 

(2) Nothing in this section shall validate any term which is 
otherwise illegal. 
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DELAWARE STUDY COMMENT 
Cl) Tho purpose of i 3-106(1) is to 
make clear that In tho five typos of fact 
situations enumerated tho sum payable is a 
sum certain since any computation which 
might bo necessary can be made from the 
instrument itself without roforence to any 
outside source. Divisions of authority 
which occurred under tho NIL are avoided by 
this section. 

Section 3-106 like the NIL does not 
deal with the question of tho effect of a 
tax clause on tho negotiability of an 
instrument. This section therefore apparent 
ly does not reject tho decisions which have 
denied negotiability to promisory notes and 
drafts because of auxiliary promises to pay 
taxes. See Mechanics ' Bank v. Johnson , 

10lp Conn. 691 , 1 3k A. 231 (1932). 

(a) Stated Interest or Stated 
Installments . Section 3 - 106 (1)(a) is 
In accord with ss 2(1)&(2) NIL, 6 Del. 

C 102(1)&(2)• 

(b) Variation In Interest Rato. 
Section 3“106(l)(b) Is new but resolves 
conflicting case law in other juris¬ 
dictions. Compare First National Bank 
of Miami v, Boslor , 297 Pa. 353, 1 I 4.7 
Atl. 7 I 4 . ( 1929 )-note requiring 8 % 
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Interest until fully paid and 10 % on 
deferred payments hold not negotiable; 
General Investment Corp, v. Bonatz , 

26 N.J. Super. , 98 A.2d 109 (1953)- 
no Interest until maturity, thcroaftor 
"highest lawful rate" - hold, nego¬ 
tiable . 

(c) Discount Or Addition . Section 
3 - 106 ( 1 )(c) is new but resolves con¬ 
flicting case law In other jurisdicticns. 
Compare Waterhouse v a Chouinard . 128 Me. 
505 14.9 A* 2 d ( 1930 )-note granting 
privilege of discharge by payment of 
principal loss discount within 30 
days held not negotiablej Farmers» Loan 
Co. v, Planck , 98 Neb, 225, l£2 N.W. 

390 (1950 Knot c granting discount of 6% 
if paid In full within 15 days of date 
held negotiable „ 

(d) Exchange Or Loss Exchange . 
Section 3-106(1)(d) is In accord with 
§ 2(4-) NIL, 6 Del. C 102(i|.). 

(c) Costs Of Collection And 
Attorney^ Fee Upon Default . Section 
3 - 106 ( 1 )(o) Is substantially in accord 
with § 2(5), NIL, 6 Del. C 102(5). 

(2) Illegal Toms Not Validated . 

Section 3~lo6(2) makes it clear that § 3~106 
deals only with the effect of the specified 
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terms upon negotiability* This section does 
not change the law of any stato pertaining 
to matters such as usury, increased interest 
after maturity, cost of attorney’s foes® The 
validity or invalidity of such terms are not 
effected by the UCC. 

DEFINITIONAL CROSS REFERENCE: 

’'Term’'. Section 1-201, 

Section 3-107* Money , 

(1) An instrument is payable in monoy if tho medium of exchange 
in which it is payable is money at tho time tho instrument is made. 
An instrument payablo in "ourroncy" or "current funds" is payable 

in money, 

(2) A promise or order to pay a sum stated in a foreign cur¬ 
rency Is for a sum certain In money and, unless a different medium 
of payment is specified In the instrument, may bo satisfied by 
payment of that number of dollars which tho stated foreign currency 
will purchase at tho buying sight rato for that currency on the day 
on which the Instrument is payable or. If payable on demand, on tho 
day of demand. If such an instrument specifies a foreign currency 
as tho medium of payment tho instrument is payablo In that currency, 

DELAWARE STUDY COMMENT 

( 1) Instrument Payable In Money . Unlike 
tho NIL which contained no definition of 
"money," tho UCC at § 1-201(24.) defines 
money as "a medium of exchange authorized or 
adopted by a domestic or foreign government 
as a part of its currency," This definition 
of "money" rejects tho narrow view that money 



is limited to legal -condor (i»o, a particular 
kind of money which the obligee will bo 
required to accept in discharge of an 
obligation) and also rejects the broad notion 
that money includes any medium of exchange in 
current use whether it bo gold dust* salt* or 
cigarettes and candy bars in an occupied war 
zone. Those latter items are of so uncertain 
and fluctuating value as to be undesirable as 
a media of payment of a negotiable instrument. 

The second sentence of § 3-107(1) 
specifying that an instrument payable in 
‘‘currency 1 ’ or ’’current funds’* is payable in 
money is generally in accord with existing 
law. See Merchants* Nat„ Bank v, Santa Maria 
Sugar Co. . 162 App. Div, 2 ^ 8 * 1 I 4.7 N.Y.S. ij. 98 * 
aff*d. 220 N.Y. 732* ll 6 N.E. 106l ( 1917 ); 
Henderson v. Farmers* Sav„ Bank * 199 Iowa 
ij-96, 202 N.W. 259 U925). 

( 2) Promise Or Order To Pay Sum Stated 
In Foreign Currency , Section 3-107(2) 
providing that a promise or order to pay a 
sum stated in a foreign currency is for a sum 
certain in money has no counterpart in the 
NIL* but is generally In accord with existing 
case law. Even though the exchange rate 
fluctuates, for purposes of negotiability, 
such an amount is regarded as a sum certain. 
See Brown v, Forora * 176 N.Y.S. 21 $, 220 (I9l8)j 
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Italian Discount A Tr’-.st Co c v c Hershman , 

262 Mass. 362, 106 N.E. 184 (1928). 

Section 3-107(2) also creates the pre¬ 
sumption, unless the Instrument otherwise 
provides, that the instrument may be paid in 
dollars at tho exchange rate. No case law 
on this point has boon found. However, tho 
§ 3-107(2) provision that the amount payable 
is to be determined on tho day the instrument 
Is payable, or if payable on demand, on tho 
day of demand appears to bo in accord with 
existing case law. See Parker v, Hoppe , 

257 N.Y. 333, 178 N.E, 550 (1931) and Kantor 
v. Aristor Hosiery Go, , 222 App. Div, £02, 

226 N.Y.S. 982 (1928) applying the rate of 
exchange prevailing at the date of the 
breach of contract, 

DEFINITIONAL CROSS REFERENCES: 

"Instrument"» Section 3-102, 

"Money”, Section 1-201, 

"Order", Section 3“102. 

"Promise", Section 3“102. 

"Purchase", Section 1-201, 

Section 3“108, Payable on Demand . 

Instruments payable on demand Include those payable at sight or 
on presentation and those In which no time for payment Is stated. 

DELAWARE STUDY COMMENT 
Section 3“108 Is in accord with § 7 of 

the NIL, 6 Dol, C 107* However, tho final 
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sontonco of S 7 of the T iL Is omitted from 
§ 3-108o That sont onco provided that whore 
an instrument is issued, accepted or endorsed 
when overdue, the person so Issuing accepting 
or endorsing It Is required to pay it on 
demand. The ordinary rules relating to 
demand instruments as to due course, holding, 
presentment, notice of dishonor, etc, there- 
fore became applicable to such instruments. 
Under the UGC it is therefore no longer 
possible that a person taking negotiable 
paper after its maturity may acquire due 
courso rights against a post-maturity 
endorser. Section 3—^01 (ip) appropriately 
provides that the endorser after maturity is 
not entitled to presentment, notice of dis¬ 
honor or protest, 

DEFINITIONAL GROSS REFERENCE: 

”Instrument” . Section 3-102, 

Section 3-109* Definite Time , 

(1) An instrument is payable at a definite time if by its terms 
it is payable 

(a) on or before a stated date or at a fixed period after a 
stated date; or 

(b) at a fixed period aftor sight; or 

(c) at a definite time subjc-ct to any acceloration; or 

(d) at a definite time subject to extension at the option 
of the holder, or to extension to a further definite 
time at tho option of the maker or acceptor or 
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automatically upon or after a specified act or event. 

An instrument which by its terms is otherwise payable only 
ct or event uncertain as to timo of occurrence is not pay- 
definite time oven though the act or event has occurred* 

DELAWARE STUDY COMMENT 
( l)(a) On Or Before Stated Dato Or At 
Fixed Period After Stated Date , Section 
3 - 109 ( 1 )(a) providing that an instrument is 
payable at a definite time if it requires 
payment on or before a stated dato or at a 

fixed period after stated dato is in accord 

% 

with §§ 1|.( 1)& ( 2) NIL, 6 Del. C 10l|.( 1)&( 2) . 

(b) Fixed Period After Sight . An 
instrument Is payable at a definite time if 
by its terms it requires payment at a fixed 
period after sight under § 3-109(1)(b). This 
section is In accord with § 4.(1) NIL, 6 Dol. 

C 104-(1). 

(c) Definite Timo Subject To 
Acceleration . Section 3-109(1) (c) provides 
that the certainty of timo of payment is not 
affected by "any acceleration" clause, 
whether acceleration is at the option of the 
maker or the holder or is automatic, or 
whether the acceleration clause Is condition!. 
This section Is intended to resolve a con¬ 
flict in the decisions on the negotiability 
of instruments containing acceleration 
clauses resulting from "the 




fixed or dotormin 


language ’'on or before a 
able future time” contained in § ij_(2) of tho 
ILj 6 Del* C 104.(2)o In addition § 2(3) of 
the NIL* 6 Del. C 102(3), contained a saving 
clause for provisions accelerating 
principal on default in payment of an install¬ 
ment or of interest* This also produced 
doubt as to tho offect of other accelera¬ 
tion clauses. 

It is of course true that tho time of 
paymont of a noto payable at a definite time 
but subject to acceleration Is not less 
certain than a note payable on demand, Tho 
courts holding that tho inclusion of accelera¬ 
tion clauses makes tho Instrument non- 
negotiablo because of indefiniteness of time 
of paymont have been primarily concerned 
with tho possible abuse of discretion by 
holders who might capriciously and in a 
self-serving manner declare themselves to bo 
insecure and therefore accelerate tho pay¬ 
ment, Section 3“109(1)(c) validates 
accoloration clauses but . tho 

possibility of abuse and improper use of 
is avoided 

such clausos/by providing in § 1-208 that 
!, a term providing that one party or his 
successor in interest may accelerate pay¬ 
ment , , , 'at will' or 'when ho dooms him¬ 
self Insecure* or In words of similar Import 
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shall bo construed to mean that ho shall 
have power to do so only If ho in good faith 
bolloves that tho prospect of payment or 
performance is impaired* Tho burden of 
establishing lack of good faith is on tho 
party against whom tho power has boon 
exorcised,’* 

Cases in accord with tho i 3“109 (D (c ) 
include Lincoln Nat, Bank & Trust Co, v. 

Marsh , 2I4. N,Y,S, 2d 281 (194-0)-not© payable 
at fixed time was nogotiablo notwithstanding 
noto was accolorablo at option of holder '*if 
thoro bo such a chango in tho condition or 
affairs (financial or otherwise) of any of 
tho undersigned as in tho opinion of tho 
holder horoof will increase its risk,”j 
Farmors * Bank & Trust Co, v, Pont , 206 Ky, 
4-05# 267 S.W. 202-notos providing that if 
any one of several spocifiod notes was not 
paid at maturity then all tho notes became 
duo at holder*s option hold nogotiabloj 
First Nat. Bank of Phila, v, Stonoley , 111 
N.J.L, 519# 168 A, 602 (1933) and Empire Hat , 
Bank of Clarksburg v. High Grade Oil Refining 
Co., 260 Pa, 255# 103 Atl, 602 (1918)-right 
to accelerate payment of note if additional 
security not given on request by holder, 

( d) Dofinito Time Subject to 


Extension , Section 3-109(1)(d) provides that 
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an instrument is payable at a definite time 
if its terms roquire payment at a definite 
time: (1) subject to extension at the option 
of the holder or (2) subject to extension to 
a further definite time at the option of the 
maker or acceptor, or (3) automatically upon 
or after a specified act or event. As noted 
by the Code draftsmen "extension clauses' 1 
are ossentially similar in effect to accelera¬ 
tion clauses. For oxamplo whore a maker J s 
right to extend payment is limited to an 
extension to a further definite time, the 
effect upon certainty of time of payment is 
the same as if the instrument were made pay¬ 
able at the ultimate dato with a torn pro¬ 
viding for acceleration. 

Section 3~ll8 which sots forth rules of 
construction to bo utilized in interpreting 
ambiguous extension clauses is discussed in 
the Delaware Study Comment to said section, 

(2) Instrument Payable Upon Act 
Uncertain As To Time Of Occurrence . Section 
3 - 109 ( 2 ) providing that instruments payable 
after events certain to happen but uncertain 
as to time aro not doomed to bo payable at a 
definite time reverses the rule of § lj-(3) Nil, 
6 Del, C 10^(3)• This NIL provision was 
used primarily by persons desiring to borrow 
money by giving post-obituary notes on the 
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strength of antlcipr-cod Inheritances. 

Although post-obituary notes are not per¬ 
mitted by s 3 - 109 ( 2 )>. the same effect can bo 
accomplished by use of ss 3 “ 109 (l)( c ) which 
validates acceleration clauses, A promise 
to pay one hundred years from date, with 
acceleration of payment by the death of a 
named relative to a specified dato sub¬ 
sequent to said death would bo permissible 
under § 3 - 109 ( 1 )(°) an d accomplish the 
function of a post-obituary note, 

DEFINITIONAL CROSS REFERENCES: 

'’Holder”, Section 1-201, 

’’Instrument”. Section 3-102. 

"Term”, Section 1-201, 

Section 3“H0« Payable to Order . 

(1) An Instrument is payable to ordor when by Its toms it is 
payable to tho ordor or assigns of any person therein specified 
with reasonable certainty, or to him or his ordor, or when It is^' y 
conspicuously designated on its faco as "exchange” or tho like and ^ ' : ' 
names a payoo. It may be payable to tho order of 

(a) tho maker or drawer; or 

(b) tho drawee; or 

(c) a payee who Is not maker, drawer or drawee; or 

(d) two or more payees together or in tho alternative; or 

(e) an estate, trust or fund. In which case It Is payable 
to the order of tho representative of such estate, 
trust or fund or his successors; or 

(f) an office, or an officer by his title as such In which 

caso It is payable to tho principal but the incumbent 
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of tho offico or his successors nay act as if he or 
they were the holderj or 

(g) a partnership or unincorporated association* in which 
case it is payable to tho partnership or association 
and may be indorsed or transferred by any person 
thereto authorized, 

(2) An instrument not payable to order is not made so payable 
by such words as "payable upon return of this instrument properly 
indorsed, 1 ’ 

(3) An instrument made payable both to order and to bearor is 
payable to order unless the bearer words are handwritten or type¬ 
written. 


DELAWARE STUDY COMMENT 

(1) When Instrument Is Payable To Order , 
Section 3-110(1) is substantially In accord 
with § 8 NIL* 6 Del, C 108, The changes In 
language are intended to remove uncertainties 
arising in the cases decided under § 8 of the 
NIL, Section 3"H0 contains an express 
reference to "assigns” as equivalent to 
order, Tho NIL did not contain such language 
and the cases decided Indicate a tendency to 
hold non-negotiablo an Instrument payable to 
a named person and his "assigns," For 


example, see Zander v, N,Y, Security & Trust 
Co,, 39 Misc, 98 , 78 N.Y.S. 900 (19^2). 



(a) Maker Ur Drawer g Section 


3-110(1) (a) Is in accord with § 8(2) 

NIL, 6 Del. C 108(2) . 

(b) Drawee «, Section 3-110(1) (b) 
is in accord with § 8(3) NIL, 6 Del, C 

108(3) . 

( c) Payee Who Is Not A Maker. 
Drawer Or Drawee , Section 3-110(1)(c) 
is in accord with 3 8(1)(c) NIL, 6 Del, 

C 108(1), 

( d) Two Or More Payees , Section 
3-110(1) (cl) is in accord with § -8(l|.)&(5) 
NIL, 6 Del, C 108(4.)&(5). The UCC 
eliminates the word ”jointly” contained 
in § 8(4) of th.Q NIL which carried a 
possible implication of a right of 
survivorship. The intention of tho 
parties is moro accurately represented 
by a rule of construction to tho effect 
that there is no right of survivorship 
in tho absence of expressed language to 
that offc-ct, 

( 0 ) Estate, Trust Or Fund , The 
purpose of § 3-110(1)(e) is to change 
tho results of tho decisions In some 
jurisdictions holding that an Instru¬ 
ment payable to order of tho estate of 
tho decedent was payable to bearer, 

because such a payee is ”impersonal”, 
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not a logal entity, and hence within 
§§ 9(3)&(ij.) of tho ELL, 6 Del. C 109 
(3)&(lf) which defined bearer paper as 
paper payable to ’’the order of ficti¬ 
tious or nonoxisting persons” or pay¬ 
able in "tho name of a payee who does 
not purport to bo tho nano of any 
person”. Soo Hanson v« Northwestern 
National Bank of Minn OJ 17^ Minn. L\S3s 
221 N.W. 873 (1928)-cortificato of 
deposit payable to a decedent’s estate 
hold payable to boarorj Hawkland , Cases 
on Bills and Notos, pp, 1^3“1^4 (1956)* 
The UCC more accurately reflects tho 
intention of tho parties in such cases 
which is obviously not to make tho 
instrument payable to bearer, but to 
the order of the representative of tho 
estate. Accord: Bachor v. City Nat, 

Bank of Phila. , 3^-7 Pa. 80, 31 Atl,2d 
725 (19^3)“ ’’estate of Anna Hoffman” 
hold to be a short hand way of saying 
"paid to the Adrnr. of the Estate of 
Anna Hoffman, deceased.” 

( f) Office Or Officer By His Title . 
Section 3-110(1)(f) is in accord with 

§ 10(6) NIL, 6 Del. C 108(6). 

( g) Partnership Or Unincorporated 
Ass ociation . Section 3-110(1)(g) has 
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no counterpart in Delaware^statutory 
ease law# It Is analogous to § 3-110 

(1) (g) . Sco Comment to § 3-110(1) (. 0 ) , 
supra. 

(2) Instrument Not Payable To Order . 
Section 3-110(2) resolves a division of 
authority under the NIL with regard to 
whether or not an instrument is payable to 
order when it is "payable on return of this 
instrument properly endorsed." Nelson v. 
Citizens Bank , 191 App* DIv. 19, 180 N.Y.S. 
74.7 (1920) and Forrest v. Safety Banking & 
Trust Co, , 174 F. 345 - C.C.A, Pa. 1909 - 
order paper; Soldier Valley Sav, Bank v. 
Camancho Sand & Gravel Co, , 219 Iowa 6l4, 
258 N,W. 879 (1935) - not order paper. 
Section 3-110(2) provides that such an 
Instrument Is not payable to order because 
ordinarily the purpose of the language In 
question is only to insure return of the 
Instrument with endorsement In lieu of a 
receipt. The word "Order" Is omitted for 
the purpose of making the instrument non- 
negotiable. 

(3) Instrument Payable Both To Order 
And To Bearer . Section 3“110(3) has no 
counterpart In Delaware statutory^caso law. 
The UCC Craftsmen state that this section 
"Is directed at occasional instruments 
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reading ’pay to tho orclc-r of John Doe or 
bearer'. Such language usually Is found 
only where tho drawer has fillod In the name 
of the payee on a printed form, without 
intending the ambiguity or noticing tho 
word ’bearer’. Under such circuiustancos tho 
name of tho specified payee indicates an 
intent that tho order words shall control. 

If the word ’bearer’ is handwritten or type¬ 
written, there is sufficient indication of 
an intont that tho instrument shall be pay¬ 
able to bearer. Instruments payable to 
’order of bearer’ are covered not by this 
section but by tho following § 3-Hl* n See 
A.L.I. and N.C.C.U.S.L., 1962 Official Text 
And Comments Edition Uniform Commercial Code , 
p. 2[(.0. 

DEFINITIONAL CROSS REFERENCES: 

'’Bearer' 1 . Section 1-201, 

'’Conspicuous”, Section 1-201. 

"Instrument''. Section 3**102. 

"Negotiation", Section 3-202. 

'’Person'’. Soctlon 1-201. 

"Term” 0 Soctlon 1-201 0 
Section 3-111, Payable to Bearer . 

An instrument is payablo to boaror when by Its terns it is pay¬ 
able to 

(a) boaror or tho order of boarorj or 

(b) a specified person or bearer? or 
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(c) "cash” or tho order of "cash”, or any other indication 
which docs not purport to designate a specific payee, 

DELAWARE STUDY COMMENT 
Section 3-111 is in accord with s 9(1), 
(2)&(k), 6 Del. C 109(1), (2)&(lt). The Code 
draftsmen note that language such as ”order 
of bearer” usually results when the printed 
form is used and the word "bearer” is filled 
in. Section 3-111(a) therefore adopts the 
rule that "bearer” is the controlling word 
when this phrase is used and rejects the view 
that the instrument is payable to order. 

The Code draftsmen also note that 
§ 3-111(c) is reworded to remove any possible 
implication that "paid to the order of - 
makes the instrument payable to the bearer. 
Such an instrument is governed by § 3-115 on 
incomplete order instruments. Accord; 
Nicholaras v, Stowart . 25 N.Y.S. 2 d 157 (I 9 I 4 .I). 

Section 3-111 does not cover the matters 
dealt with by §§ 9(3)&(5), 6 Del. C 109(3)& 

(5) which are presently covered by s§ 3 —Ip 05 
and 3 - 20 I 4 . of tho UCC respectively, 

DEFINITIONAL CROSS REFERENCES: 

"Bearer”. Section 1-201, 

"instrument". Section 3-102, 

"Person”. Section 1-201, 

"Term”, Section 1-201. 
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Section 3-112. Terms and Omissions Not Affecting Negotiability * 


(1) Tho negotiability of an instrument is not affected by 

(a) the omission of a statement of any consideration or of 
tho place where tho instrument is drawn or payablej or 

(b) a statement that collateral has boon given to secure 
obligations either on tho instrument or otherwise of 

an obligor on the instrument or that in case of default 
on those obligations tho holder may realize on or dis¬ 
pose of tho collateral; or 

(c) a promise or power to maintain or protect collateral 
or to givo additional collateral; or 

(d) a term authorizing a confession of judgment on tho 
instrument if it is not paid when due; or 

(o) a term purporting to waive tho benefit of any law in¬ 
tended for the advantage or protection of any obligor; 
or 

(f) a term in a draft providing that the payee by indorsing 
or cashing it acknowledges full satisfaction of an ob¬ 
ligation of tho drawer; or 

(g) a statement in a draft drawn in a set of parts (Section 
3 -801) to tho effect that tho order is effective only 
if no other part has boon honored, 

(2) Nothing in this section shall validate any term which is 
otherwise illegal. 


DELAWARE STUDY COMMENT 


Section 3-112 is substantially in accord 
with §s 3 & 6 of tho NIL* 6 Del. C 10£ & 106. 
However, § 3-112 omits §3(4-) °f IN- 0 NIL 
which provided that an instrument is not 
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rendered non-negotiable merely because it 
‘'gives the holder an election to require 
something to bo done in lieu of payment of 
money. 1 ' In some situations this has been 
used to permit commodity notes such as 
instruments payable in tobacco or cotton to 
be negotiableo Only instruments payable in 
money can bo negotiable under the UCC. 
However, it should bo noted that investment 
securities are covered by Article 8 of tho 
Code and that i 3-lOlf dealing with the 
requirements of negotiability refers to 
"negotiability within this Article" and 
therefore permits other statutes or judicial 
decisions to make negotiable writings which 
would not qualify as such under Article 3 of 
the UCC. 

Section 6 (Ip) of tho NIL, 6 Del. C lo6.(ip) 
providing that tho validity and negotiable 
character of an instrument are not effected 
by the fact that it bears a seal, and I 6 ( 5 ), 
6 Del. C 106(5) providing that tho negotiable 
status Is not affected by tho fact that the 
instrument designates a particular kind of 
current money In which payment is to bo made 
are not covered by § 3-112. However, these 
matters are covered by § 3-113 and I 3-107 
respectively of tho UCC, 
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(l)(a) Omission Of Statement Ro Con 1 


sideration Or Place Whore Instrument Drawn 
Or Payable . Section 3-112(1)(a) Is sub¬ 
stantially identical to li 6 ( 1 ),( 2 )&( 3 ) 3 
6 Del, C 106(1),(2)&(3 )s except that it does 
not state that the negotiability of an 
instrument is not affected by the fact that 
it is undated. This is explicitodly provided 
for in § 3-114.(1) of the UCC. 

(b) Statement Regarding Collateral , 
Section 3-112(1)(b) Is generally in 
accord with § 5(1) NIL, 6 Del. C 105(1), 
with the exception that the UCC provision 
applies to any default including a 
default in the payment of an installment 
or interest and Is not limited to default 
at maturity. The UCC also refers to 
"collateral ' 1 rather than "collateral 
securities" , 

(c) Maintenance Or Protection Of 
Collateral, Additional Collateral , This 
section has no counterpart in cither 
Delaware statutory or case law. The 
provision regarding "additional colla¬ 
teral" Is in accord with case law from 
other jurisdictions. See Finley v. Smith , 
165 Ky, 445, 177 S.l. 262 (1915)1 First 
Nat, Bank v, Stonoley , 111 N.J.L, 519, 


l68 A, 602 (1933)| First Nat, Bank v 
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Blackman , 2^9 N.Y. 322, l 6 ^ N.E. 113 
(1928); Empire Nat,*! Bank v. High Grado 
Oil Refining Co. » 260 Pa. 255, 103 Atl. 
602 ( 1918 ), 

Cases like Strickland v* Nat. Salt Co* 
79 N.J. Eq, 182, 81 A.828 (1911), afftd 
79 N,j* Eq. 223, 81 A, 832 (1911) holding 
that an agreement to keep the collateral 
free from encumbrances renders the 
instrument non-ncgotiable are contrary 
to the portion of § 3 -ll 2 (c) providing 
that the negotiability of an instrument 
is not affected by a promise or power to 
maintain or protect collateral. 

(d) Term Authorizing Confession Of 
Judgment. Section 3-112(1)(d) is in 
accord with I 5(2) NIL, 6 Del. C 105(2), 

A note authorizing entry of judgmont at 
any time after date and prior to maturity 
Is not negotiable under the NIL or the 
UGC, Accord; Wooloyhan v» Green , 

ij. W.W. Harr. 503, 3k Del. 503, 155 Atl. 
602 (1931). 

( e) Term Waiving Benefit Of Law 

Intended To Protect Obligor . Section 

3-112(1)(e) Is in accord with § 5(3) NIL, 

6 Del* C 105(3)* It applies not only to 

any waiver of benefits of this Article 

such as presentment, notice of dishonor 
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or protest but also to a waiver of tho 
benefits of any other law. 

The Code draftsmen note In Comment 5 

to this section (See A.L.I. & N.C,G,U.S.L* 

1962 Official Text And Comments Edition 

Uniform Commercial Code , p. 237) j that 

while a torn purporting to waive tho 

benefit of particular laws does not 

render tho instrument non-nogotiablo 

nevertheless this does not mean that tho 

clause is valid and enforceable* Section 

3 -112(2) expressly provides that "nothing 

in this soction shall validate any term 

which is otherwise illegal," Accord: 

see Hudson County Nat, Bank v. Simpson * 

5 N.J. Supra* 135* 68 A,2d 54-2 (194-9)** 

holding that a clause in a note "waiving 

any benefit, exemption and privilege under 

any law now or hereafter to be enforced" 

did not render the note non-negottable* 
said 

However,/clause was given a restrictive 
interpretation and held not effective to 
constitute a waiver of tho statute of 
limitations, 

(f) Endorsing Or Cashing Draft 
Acknowledges Full Satisfaction , Section 
3 -112(1 )(f) has no counterpart in tho 
Delaware statutory or case law, but seems 
consistent with tho general philosophy of 
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tho NIX, Soo The Union Trust Go, v. 


Evans, 29 Lane. L.Rcv. 291 (1912), 
roversod on other grounds, 52 Pa. Super. 
I 4.98 (1913)-m.akGr of noto specifying 
"Pull paymont for Pennsylvania Finance 
and Securities stock" not permitted to 
assert against a holder in due course a 
defense that ho had not received said 
stock, 

(g) Draft Drawn In Parts And 
Specifying That Order Is Effective Only 
If No Other Part Has Boon Honored . 
Section 3“H2(l)(g) is new. It was 
inserted to insure that tho condition in 
question would not adversely effect 
negotfatuity. In Kerr S.S, Co. v. 
Chartered Bank of India, Australia and 
China , 292 N.Y. 253, 263 , 54- N.E. 2 d 813 , 
820 ( 19 i|i|.), a draft issued in first and 
second of exchange and reciting "On 
Demand Pay This First of Exchange (Second 
being unpaid)" was treated as a nego¬ 
tiable Instrument without discussion of 
the negotiability question. 

(2) Section Will Not Validate Otherwise 
Illegal Term . Section 3“H2(2) is in accord 
with the last sentence of i 5 NIL, 6 Del. C 
105(2), While the presence of any of the 
circumstances set forth in § 3-112(1 )(a) 





through (g) will not effect tho nogotlability 
of an instrument, § 3 - 112 ( 2 ) expressly pro¬ 
vides that such terms in an instrument are 
nevertheless not validated if they are 
otherwise illegal# 

DEFINITIONAL CROSS REFERENCES; 

"Draft”. Section 3-lOlj., 

"Instrument". Section 3-102. 

"On demand". Section 3“10 8 . 

"Promise". Section 3 _ 102. 

"Term", Section 1-201. 

Section 3“H3. Seal . 

An instrument otherwise negotiable Is within this Article oven 
though it is under a seal. 

DELAWARE STUDY COMMENT 
Section 3“113 I s in accord with § 6(4-) 
NIL, 6 Del. C 106(4) , providing that neither 
tho validity nor the negotiability of an 
Instrument is effected by tho fact that it 
Is under seal. Section 3-113 and § 2-203 of 
tho UCC attempt to place sealed Instruments 
on tho same footing as any other instrument. 
See Delaware Study Comment to § 2-203* 
DEFINITIONAL CROSS REFERENCE: 
"Instrument", Section 3-102# 

Section 3-ll4* Date, Antedating, Postdating . 

(1) The negotiability of an instrument is not affected by tho 
fact that it is undated, antedated or postdated. 

(2) Where an instrument Is antedated or postdated the time when 



it is payable is determined by the stated date if the instrument is 
payable on demand or at a fixed period after date# 

(3) Where the instrument or any signature thereon is dated* the 
date is presumed to be correct, 

DELAWARE STUDY COMMENT 

( 1) Negotiability Not Affected , Section 
3 - 114 .( 1 ) provides that the negotiability of 
an instrument is not affected by the fact 
that it is undated (accord: § 6(1) NIL* 6 Del 
C 106(1))* or that it is antedated or post¬ 
dated (accord: § 12 NIL* 6 Del, C 112), See 
also* Republic Life & Accident Ins, Co, y, 
Hatcher * 244 Ky, £74-> 51 S,W. 2 d 922 (1932) 
and Marra v, Warren * 192 Misc, 296 * 80 N.Y.S, 
2 d 4-12 ( 194-7 )-holding postdated checks to be 
negotiable. 

Section 3~ll4-(l) omits the reference to 
an "illegal or fraudulent purpose" contained 
in § 12 of the NIL because any fraud or 
Illegality connected with the date of an 
instrument does not affect its negotiability* 
but Is merely a defense under § 3”206 and 
3-307# The provision In § 12 to the effect 
that the person delivering an undated 
instrument acquires the title thereto as of 
the date of delivery is omitted because It 
was deemed to be obvious and unnecessary by 
the draftsmen. 



( 2) Time Payable When Instrument Is 


Antedated Or Postdated , Section 3“lf4-(2) 
provides that whore an instrument is antedated 
or postdated the date stated in the instru¬ 
ment controls payment where it is payable on 
demand or at a fixed period after date. In 
commenting on this section the Code draftsmen 
state, "an undated instrument 'payable 30 
days after date' Is uncertain as to time of 
payment and does not fall within § 3 - 109 ( 1 )(a) 
on definite time. It Is, however, an 
incomplete instrument and the date may be 
inserted as provided In the section dealing 
with such instruments (§ 3-ll£). When the 
Instrument has been dated, this section 
follows decisions under the original act In 
providing that the time of payment is to be 
determined from tho stated date, even though 
the instrument is antedated or postdated," 

See A.L.I. and N.C.C.U.S.L., 1962 Official 
Text And Comments Edition Uniform Commercial 
Code , p. 2 I 4 . 5 . 

( 3) Presumption As To Correctness Of 
Date , Section 3-llIp(l) extends § 11 NIL, 

6 Del. C 111 to apply to any signature on 
the instrument and uses the term "presumed" 
(defined In § 1-201(31)) In lieu of the term 
"deemed prima facie". 




DEFINITIONAL CROSS REFERENCES: 


"Instrument", Section 3-102* 

"Issue". Section 3-102. 

"On demand". Section 3-108. 

"Presumed", Section 1-201, 

"Signature". Section 3-^i-Ol* 

Section 3“H5« Incomplete Instruments , 

(1) When a paper whoso contents at the time of signing show 
that it Is intended to become an Instrument is signed while still 
incomplete in any necessary respect it cannot be enforced until 
completed, but when it Is completed in accordance with authority 
given it is effective as completed, 

(2) If the completion is unauthorized the rules as to material 
alteration apply (Section 3-4.07), even though the paper was not 
delivered by the maker or drawer| but the burden of establishing 
that any completion is unauthorized is on the party so asserting. 

DELAWARE STUDY COMMENT 

(1) Authorized Completion , Section 
3-115(1) is In accord with §§13 & lip of the 
NIL, 6 Del. G 113 & 111}-# but is condensed 
and reworded for purposes of clarification. 

( 2) Unauthorized Completion . Section 
3-115(2) Is in accord with §§ 13 & l4 of the 
NIL, 6 Del. C 113 & ll4* Accord: Cinema 
Circuit Core. v« Merrill Amusement Corp, , 

121 N.J.L. 216, 2 A,2d 43 (1938)-as against 
drawer, payee could not enforce check on 
which, without authority, it had inserted the 
amount. However, § 3-115(2) reverses the 

3-44 



rul© at S 1 $ NIL, 6 Del. C n.%, which provided 
that- where an incomplete instrument was not 
delivered it would not, if completed, be a 
valid contract in the hands of any holder as 
against any person whose signature was placed 
thereon before delivery. 

Under the UCC and the NIL neither non¬ 
delivery nor unauthorized completion by 
themselves constitute a defense against the 
holder in due course. See §§ 3-305 & 3-ij.O?, 

It therefore is illogical that non-delivery 
and unauthorized completion jointly should 
invalidate the instrument in the hands of a 
holder in due course. Since the holder in 
due course sees and takes the same paper 
whether it was complete when stolen or com¬ 
pleted afterwards by the thief, in each case 
he relies in good faith on the maker’s 
signature. The Code draftsmen therefore con¬ 
clude that the loss in both cases should fall 
upon the party whose conduct in signing-the 
paper has made the fraud possible, rather 
than upon the innocent purchaser. The case 
law prior to the UCC generally, followed § 1 $ 
of the NIL, See Linick v, A,J, Nutting & Co, . 
lkQ App. Div. 265, 125 N.Y.s, 93 (1910),* 
Heimberg, Inc, v, Lincoln Nat, Bank , 113 
N.J.L. 76 , 172 A, 528 (192i|.) -it he re drawer 
signed a blank check and it was stolen and 
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filled out payable to each and endorsed by 
person presenting it to the drawee for pay¬ 
ment, the drawee bank was held not entitled 
to debit the account of the drawer of the 
check upon payment, but contra see Weiner v« 
The Pennsylvania Go. for Insurances & Granting; 
Annuities , l6o Pa, Super 320 (194-7) where 
on substantially similar facts the court 
held § l£ inapplicable on grounds that said 
section only limits the rights of '’holders” 
taking ihstruments not delivered by a drawer. 
The court ruled that a ’’holder” is one who 
takes the instrument prior to presentation 
for payment and the drawee bank which took 
the check at and for payment was therefore 
not a "holder,” ” ■ 

* ^ q *1 • . -'4r / ' •** r x 

j. • • * J ' »- * * 

«■* 

The language in § 3-115(2) providing 
that the burden of establishing that any 
completion is unauthorized is on the party 
so asserting, is substituted for the 
language in the first sentence of § l4 of the 
NIL, 6 Del, C 114 specifying that the person 
in possession of an instrument which is 
wanting in any material particular has 
prima facie authority to complete it by 
filling the blanks therein. This new 
language expressly articulates the general 



rule that the burden of proof by a pre- 
poriderence of the evidence is upon the party 
attacking the completed instrument. Accord: 
Massey v, Massey , 267 Pa. 239 3 HO Atl. . 

34-1 (1920)| Budget Coro, of America v. 
Hibbert , 44 N.J, Super. 237* 130 A.2d 6l 
(1957)* See also S 1-201(8) providing that 
"burden of establishing" a fact means . the 
burden of persuading the triers of fact 
that the existence of the fact is more 
probable than its non-existence,'' 

DEFINITIONAL GROSS REFERENCES: 
"Alteration". Section 3-4-07* 

"Burden of establishing". Section 1-201. 
"Delivery", Section 1-201. 

"Instrument". Section 3-102, 

"Party", Section 1-201. 

"Signed”, Section 1-201, 

Section 3“ll6. Instruments Payable to Two or More Persons . 

An instrument payable to the order of two or more persons 

(a) if In the alternative is payable to any one of them and 
may be negotiated, discharged or enforced by any of 

them who has possession of Itj 

(b) if not in the alternative Is payable to all of them and 

may be negotiated, discharged or enforced only by all 
of them. 

DELAWARE STUDY COMMENT 
Section 3-116 clarifies the rule of 
§ 4-1 of the NIL, 6 Del. C lip., by 
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distinguishing between paper payable to 
n A or B 5 ' and paper payable to "A and B". 
Either A or B alone may negotiate the first 
type of instrument, but both parties must 
endorse in order to negotiate the second 
type of instrument under the UCC, Section 
3-116 is not limited to endorsement, but 
includes negotiation, discharge, or enforce¬ 
ment. 

The pre-UCC majority view permitting 
alternate payees to individually negotiate 
instruments is in accord with § 3 ~ll 6 (a), 

See Voris v. Schoonover , 91 Kan, 530, 138 P, 
607 (19l4)l Page v. Ford , 65 Oregon \\$ 0, 

131 P. 1013 (1913)? Union Bank v. Spies , 

151 Iowa 178, 130 N.W. 928 (1911). But 
see Passut v, Heubner , 8 l Misc, 24-9 j 2 

N.Y.S. 546 (1913)j holding that a promisory 
note payable to two persons in the alterna¬ 
tive creates a joint interest In the payees 
so that neither can in the other's lifetime 
sue thereon without joining the other 
obligee, 1 

Although § 3-ll6(b) no longer contains 
the exception permitting one partner to 
sign for the partnership. Comment 1 to 
S 3-H7 in effect states that joirigF payees 
need not sign If one is authorized to sign 
for the other. See A.L.I. and N.C .C.U.S.L,, 

J 



1962 Official Text And Comments Edition 
Uniform Commercial Gode ^ p, 2lp9• This 
statement would appear to cover the partner¬ 
ship situation. 

The last sentence of the draftsmen’s 
comment to § 3“ll6 (See A.L.I. and N.C.C.U. 
S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , p. 2I4.8, 
states that an instrument payable to "A 
and/or B" is payable alternatively or 
jointly. This is in accord with Glen Falla 
Indemnities Co, v. Chase Nat’l Bank , 257 
N.Y. 178 N.E. 751 (1931). 

DEFINITIONAL CROSS REFERENCES: 
‘’Instrument"• Section 3~102. 

"Person". 


Section 1-201 





Section 3-117. Instruments Payable With 1 --Is of Description . 

An instrument made payable to a named person with the addi¬ 
tion of words describing him 

(a) as agent or officer of a specified person is payable 
to his principal but the agent or officer may act as 
if he were the holder; 

(b) as any other fiduciary for a specified person or 
purpose is payable to the payee and may be negotiated, 
discharged or enforced by him; 

(c) in any other manner is payable to the payee uncondi¬ 
tionally and the additional v/ords are without effect 
on subsequent parties. 

DELAWARE STUDY COMMENT 

(a) Agency . Section If. 2 of the NIL, 

6 Del. C li^.2, provided that an Instrument 

drawn or endorsed to a person as "cashier” 

or other fiscal officer of a bank or 

corporation was deemed prirna facie to be 

payable to the bank or corporation and 

could be negotiated by either the endorsement 

of the bank or corporation or the endorsement 

of the named officer. Section 3-117(a) would 

extend the rule of § lj.2 of the NIL to apply 

to any case where a payee Is named with 

words describing him as agent or officer of 

another named person. This is in accord with 

the general commercial understanding in such 

situations that the description is not added 

solely for purposes of identification, but 
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rather primarily fo; .he purpose of making 
the instrument payable to the principal and 
to permit the named agent or officer to 
conveniently cash the check* 

(b) Other Fiduciaries , Section 3-117(b) 
extends the rule of S 4 - 2 of the ML by pro¬ 
viding that an instrument made payable to a 
named person with the addition of words 
describing him as any other fiduciary for a 
specified person or purpose is payable to 
the payee and may be negotiated, discharged 
or enforced by him. Trustees, administrators 
and executors are among those persons to 
whom § 3-117(b) applies 0 Accord? Safe 
Deposit Trust Co. v, Diamond National Bank , 
194 Pa, 334-5 44 Atl. 1064- (1900)-adminis¬ 
trator. Although the instrument is payable 
to the individual named, he remains subject 
to any liability for breach of his obligation 
as a fiduciary even though he has the power 
to negotiate, enforce or discharge the 
instrument under this section. The Code 
draftsmen state that 5, any subsequent holder 
of the instrument is put on notice of the 
fiduciary position, and under the section on 
notice to purchaser (§ 3-304-) is not a 
holder in due course if he takes with 
notice that John Doe has negotiated the 
instrument in payment of or as security for 
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his own debt or in a:y transaction for his 
own benefit, or otherwise in breach of duty,” 
See Comment 2, A.L.I. and N.C,C.U.S.L., 

1962 Official Text _An d Comments E d ition 
Uniform Commercial Cede , p. 2i|-9* 

(c) Other Words Of Description. Section 
3-117(c) provides that any instrument made 
payable to a named person which contains any 
words of description other than those set 
forth in §§ 3-117(a)&(b) discussed above, 
gives the named person the right to nego¬ 
tiate, enforce or discharge the instrument, 
even though he does not meet the description. 
The UCC draftsmen by way of illustration 
note that such cases would include "John Doe, 
1121 Main Street,” "John Doe, Attorney,” or 
Jane Doe, unremarried widow," as well as 
descriptions of the payee as "treasurer,” 
"president,” "agent," "trustee," "executor," 
or "administrator," without the name of the 
principal or beneficiary. Accord: Bryant v. 
McGowan , l5l Pa. Super, 529, 30 A.2d 667 
(I9I4.3)-unremarried widow. In such cases 
the party dealing with the instrument may 
disregard the description and treat the 
paper as payable unconditionally to the 
individual, unless he nns independent notice 
of facts sufficient to affect his position. 

See Comment 3, A.L.I, and N.C.C.U.S.L,, 
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1962 Official Text An , Comments Edition 

Uniform Commercial Co f _, p. 2lp9« 

DEFINITIONAL CROSS REFERENCES: 

''Holder'*. Section 1-201. 

"Instrument 11 , Section 3“102. 

"Party". Section 1-201. 

"Person". Section 1-201. 

Section Ambiguous Terms and Rules of Construction . 

The following rules apply to every instrument: 

(a) Where there is doubt whether the instrument is a draft 
or a note the holder may treat it as either. A draft 
drawn on the drawer is effective as a note. 

(b) Handwritten terms control typewritten and printed 
terms, and typewritten control printed. 

(c) Words control figures except that If the words are 
ambiguous figures control. 

(d) Unless otherv/ise specified a provision for interest 
means interest at the judgment rate at the place of 
payment from the date of the Instrument, or if it Is 
undated from the date of Issue. 

(e) Unless the instrument otherwise specifies two or more 
persons who sign as maker, acceptor or drawer or in¬ 
dorser and as a part of the same transaction are jointly 
and severally liable even though the instrument con¬ 
tains such words as "I promise to pay," 

(f) Unless otherwise specified consent to extension author¬ 
izes a single extension for not longer than the original 
period. A consent to extension, expressed in the 
instrument. Is binding on secondary parties and 
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accommodation makers. A holder ay not exorcise his 
option to extend an instrument o'-or the objection of a 
maker or acceptor or other party who In accordance with 
Section 3-6o4- tenders full payment ?/hen the instrument 
Is due. 

DELAWARE STUDY COMMENT 
The purpose of § 3-118 Is to set forth 
rules of construction which will preclude 
resort to parole e\ r Idence for any purposes 
except reformation of the instrument. This 
protects holders and encourages the free 
circulation of negotiable paper. Matters 
previously covered by §§ 17 & 68 of the NIL, 

6 Del. C 117 & 168, are now covered by this 
section. However, § 17(3) dealing with 
undated instruments is omitted from this 
section but is covered by §§ 3 - 109 ( 1 )(a) and 
3-114- of the UCC. Tn addition § 3~4-02 pro¬ 
viding that unless the instrument clearly 
indicates that a signature is made In some 
other capacity, it Is an endorsement, covers 
the matter previously covered by § 17 ( 6 ) of 
the NIL, 6 Del. C 117(6). 

(a) Doubt As To Whether Instrument 
Is Draft Or Note . The first sentence of 
§ 3“H8(a) is in accord with § 17(5) and 
§ 130 of the NIL, 6 Del. C 117(5) & 230, 
See Didato v. Coni g lio , 50 MIsc, 280, 

100 N.Y.S. 4-66 ( 1906 ), The second 

3 - 54 - 



sentence of § 3~’.l8 is inconsistent with 
the earlier NIL sections in that it 
provides that a draft drawn on the 
drawer is conclusively deemed to be 
effective as a note, 

(b) Handwritten, Typewritten and 
Printed Provisions , Section 3-ll8(b) is 
in accord with § 17(4) of the ML, 6 Del, 
G 117(4), except that it is extended to 
make handwritten terms control type¬ 
written and printed, and typewritten 
control printed. The frequent use of 
typewritten terms in instruments warrants 
this extension, 

(c) Words Control Figures . Section 
3-118(c) is in accord with § 17(1) of the 
NIL, 6 Del. C 117(1), but the UCC 
language is simplified. Accords 
Kasnowltz v. Manufacturers Trust Co, , 

171 ffisc. 545, 13 N.Y.S.2d 211 (1939). 

( d) Interest . Section 3-118(d) Is In 
accord with § 17(2) NIL, 6 Del. C 117(2), 
but adds the provision that unless 
otherwise specified the rate of interest 
shall be "the judgment rate at the 

place of payment.” The provision that 
the rate shall be the "judgment rate" 

("legal rate" or "statutory rate") is in 
accord with Delaware case law. See 
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1 Houst, 274 3 6 Del* 


Connoway v, Splc-y, 

274 (1856)| see also Chelsea Exchange 
Bank v, Warner , 202 App. Div. 499 j 195 
N.Y.S, 4l9 (1922), Although there is no 
Delaware case law on point. Coral Gables 
Corp. v, Smolevitz , 85 Pitts. L.J. 35 
(Pa,, 1934) held that the interest rate 
was governed by the place of payment, 

(e) Joint And Several Liability , 
Section 3“ll8(e) is in accord with 
§§ 17(7) & 68 of the NIL, 6 Del. C 117(7) 
& l68. The Code draftsmen state that 
this rule “applies to any two or more 
persons who sign in the same capacity, 
whether as makers, drawers, acceptors or 
endorsers. It applies only where such 
parties sign as a part of the same trans¬ 
action! successive endorsers are, of 
course, liable severally but not 
jointly.” See Comment 6, A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And 
Comments Edition Uniform Commercial Code , 
p. 251, See also Bavarian Brewing Co, v, 
Sobooienski , 7 Boyce 530, 30 Del, 530, 

109 Atl, 55 (1920)-persons who placed 
their names in succession on the back of 
a promisory note were endorsers and were 
jointly and severally liable in the 

absence of a showing of agreement that 
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they should not oo so bound, 

( f) Extens ions, Section 3~ll8(f) 
pertains to agreements to extend made in 
advance which are intended to bind 
secondary parties so that they will not 
be released when an extension is made, 

A clause specifying that !, the makers and 
endorsers of this note consent that it 
may be extended without notice to them", 
illustrates the type of situation 
involved*-’* The purpose of such an agree¬ 
ment is to hold secondary parties 
accountable after the extension. Such 
an agreement is not intended to protect 
the holder*s right to keep interest 
running on a . note by extending it 

over the objection of the maker. The 
maker therefore has the right to dis¬ 
charge the obligation by tendering full 
payment when the unoxtended instrument 
is due. However, the maker and the 
holder may agree that the holder should 
have the right to keep the interest 
running by extending the time of payment„ 
See § 3-109(1)(d), supra,, Lanahan v, 
Clark , 279 Pa. 297, 123 Atl. 798 (1924-)- 
separate agreement to extend 
indefinitely with a reservation of 
rights against endorsers. 
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DEFINITIONAL C OF5 REFERENCES: 

"Draft" . Section ' -I 'j 0 
"Holder". Section l-201 o 
"Instrument". Section 3-102, 

"Issue". Section 3-102. 

"Note". Section 3 -I 0 I 4 .. 

"Person". Section 1-201, 

"Promise". Section 3-102 o 
"Signed". Section 1-201. 

"Term", Section 1-201. 

Section 3-119- Other Writings Affecting Instrument . 

(1) As between the obligor and his immediate obligee or any 
transferee the terms of an instrument may bo modified or affected 
by any other written agreement executed as a part of the same 
transaction, except that a holder in due course Is not affected by 
any limitation of his rights arising out of the separate written 

agreement if he hs.d no notice of the limitation when he took the 
instrument. 

(2) A separate agreement does not affect the negotiability of 
an instrument. 

DELAWARE STUDY COMMENT 
The purpose of Section 3"H9 is to clarify 
the effect of a separate written agreement 
executed as a part of the same transaction. 

This section has no counterpart In the NIL., 
but several cases have dealt with the subject 
matter Involved. 

The Code draftsmen indicate that Article 

3 does not attempt to state general rules as 
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to when an instrumer.' may be varied or 
affected by parole evidence, except for the 
provisions of Section 3-118. (See Delaware 
Study Comment, I 3~ll8, supra.) 

(1) Effect of a Separate Writing . 

Section 3“119 providing that as between the 
obligor and any person other than a holder in 
due course the terms of an instrument may be 
modified or affected by any other written 
agreement executed as a part of the same 
transaction is in accord with existing case 
law. See Title Guarantee and Trust Co. y, 
Pam, 232 N.Y. l|lpL, 134 N.E. 525 (1922)-note 
payable to contractor subject to separate 
agreement that adjustments would be made on 
verification of overcharges for work per¬ 
formed - where bank which discounted the 
note did not qualify as a holder in due 
course it was subject to the terms of the 
separate agreement! Gordon v. Colonial-North ¬ 
eastern Trust Co ., 312 Pa. 73 , 167 Atl. 773 
(1933)» written collateral agreement pro¬ 
viding for collection or liquidation of a 
certificate of deposit if issuing bank failed 
to make good impairment of its capital held 
enforceable by successor to Secretary of 
Banking of Pennsylvania to whom the 
certificate was originally issued. 
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(2) Neg ot iability $ Aff ected. 

Section 3-119(2) is \ accord with the 

principle that negotiability of an instrument 

is to be determined by what appears on the 

face of the instrument alone. If it is 

negotiable by itself a purchaser without 

notice of a separate writing is not affected 

by it. ' 

Section 3 -II 9 should be compared with 
I 3-105 which provides that if the instrument 
itself states that it Is subject to or 
governed by any other agreement, it is not 
negotiable under Article 3. However, if it 
merely refers to a separate agreement or 
states that it arises out of such an agree¬ 
ment, It is negotiable. See Delaware Study 
Comment, § 3-105* supra. 

DEFINITIONAL CROSS REFERENCES: 
Agreement”. Section 1-201. 

"Holder in due course". Section 3-302. 
"instrument 51 . Section 3-102. 

"Notice”. Section 1-201. 

"Rights". Section 1-201. 

"Term". Section 1-201, 

"Written" and "writing". Section 1-201, 
Section 3-120. Instruments "Pa:fable Through" Bank . 

An Instrument which states that it is "payable through" a bank 
or the like designates that bank as a collecting bank to make 
presentment but does not of itself authorize the bank to pay the 
ins trument. 
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DELAWARE STUDY 'MMENT — 

Section 3-120 is new but states commer¬ 
cial understanding regarding a provision 
"payable through a named bank." This pro¬ 
vision is often used on checks and other 
negotiable instruments. Section 3-120 
provides that in such cases the bank is not 
the drawee nor is it ordered or authorized to 
pay the instrument. It is merely designated 
as the collecting bank through which present¬ 
ment is properly made to the drawee. 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201. 

"Collecting bank". Section !j.-105o 
"Instrument", Section 3-102. 

"Presentment". Section 3~50I}.. 

Section 3“121* Instruments Payable at Bank . 

(States to select either alternative). 

'V Alternative A - 

/ 

A note or acceptance which states that It is payable at a bank 
is the equivalent of a draft drawn on the bank payable when It falls 
due out of any funds of the maker or acceptor In current account or 
otherwise available for such payment. 

Alternative B - 

A note or acceptance which states that It is payable at a bank 

is not of itself an order or authorization to the bank to pay it. 

DELAWARE STUDY COMMENT 

Alternative A of § 3“121 is In accord 

with § 87 NIL, 6 Del. C 187 , and treats 
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note or acceptance w _ fn states that it is 
payable at a bank as an order on the bank to 
make payment out of the account of the maker 
or acceptor. Accord: Heinrich v. Middletown 
First Hat, Bank , 219 N.Y. 1, 113 N.E. 531 
(1916); Baldwin 1 s Bank v„ Smith , 215 N.Y. 76 , 
109 N.E. 138 (1915). 

Alternative B provides that where a note 
or acceptance states that it is payable at a 
bank such a statement merely designates a 
place of payment and the bank's only function 
would be to notify the maker or acceptor that 
the instrument had been presented and to ask 
for instructions. 

The UCC draftsmen note that both 
practices are well established with Alterna¬ 
tive A generally followed in New York and the 
surrounding states, and Alternative B 
generally followed by banks in the western 
and southern parts of the country. 

Alternative provisions are made available on 
this point since the instruments involved are 
chiefly promissory no tes, which infrequently 
cross state lines and there is therefore no 
great need for uniformity on the matter. See 
Comment, A.L.I. and N.C.C.U.S.L,, 1962 
Official Text And Comments Edition Uniform 
Commercial Code , pp, 2^4- and 255, 

Pennsylvania, New Jersey and New York h§ve 



enacted Alternative ; 


Maryland has enacted 


Alternative B, It Is recommended that 
Delaware enact Alternative f) . 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance”. Section 3”^10„ 

"Account". Section Ip-iolj.. 

"Bank". Section 1-201. 

"Draft". Section 3~10l|. o 
"Instrument". Section 3-102. 

"Note". Section 3~10l(. o 
"Order". Section 3-102. 

Section 3-122, Accrual of Cause of Action . 

(1) A cause of action against a maker or an acceptor accrues 

(a) in the case of a time instrument on the day after 
maturity! 

(b) in the case of a demand Instrument upon Its date or. 
If no date is stated, on the date of issue. 

(2) A cause of action against the obligor of a demand or time 
certificate of deposit accrues upon demand, but demand on a time 
certificate may not be made until on or after the date of maturity. 

(3) A cause of action against a drawer of a draft or an In¬ 
dorser of any instrument accrues upon demand following dishonor of 
the instrument. Notice of dishonor Is a demand. 

(I 4 .) Unless an instrument provides otherwise, interest runs at 
the rate provided by law for a judgment 

(a) in the case of a maker, acceptor or other primary ob¬ 
ligor of a demand Instrument, from the date of demand! 

(b) in all other cases from the date of accrual of the 
cause of action. 
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Section 3~122 has no counterpart in the 
NIL, but generally restates principles 
established by case law and recognized as a 
matter of commercial practice. 

(1) Against Maker Or Acceptor . 

(a) Time Instrument . Section 
3 - 122 ( 1 )(a) provides that the statute of 
limitations starts to run in favor of 
the maker of a promissory note and the 
acceptor of a draft or check the moment 
the instruments mature. See Sutcliff v, 
Humphreys , 58 N.J.L. 4.2, 32 A. 706 c 
( 1895 )“ action is premature until the 
day following the maturity date of a 
promissory note. 

(b) Demand Instrument . Section 
3-122(1)(b) provides that In the case of 
a demand Instrument a cause of action 
against a maker or an acceptor starts to 
run from the moment of Issue if it is 
undated, or otherwise from the date 
noted thereon. Accord: Edgell v, 

Coates , 8 Del, 325 (l 866 )j Agens v« 

Agens, 50 N.J. Eq. 5&6, 25 A. 707 ( 1892)1 
Dominion Trust Co., v. Hildner , 243 Pa. 

253i 90 Atl, 69 ( 1914 ). 

(2) Demand Or Time Certificate Of 


Deposit . Section 3-122(2) exempts demand and 
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time certificates of - epos it from the general 
rules set forth in S 3-122(1) pertaining to 
accrual of a cause of action against the 
primary parties, i.e„ makers or acceptors. 

In the case of a demand or time certificate 
of deposit, § 3-122(2) provides that a cause 
of action against the obligor accrues upon 
demand, but demand on a time certificate may 
not be made until on or after date of maturity. 
The Code draftsmen have intentionally exempted 
time and demand certificates of deposit from 
the general rule of § 3-122(1) to avoid the 
result of having the claim of a holder of a 
certificate of deposit against a bank barred 
simply because he did not withdraw his money 
within six years of the date of a demand 
certificate of deposit or In the case of a 
time certificate within six years of the date 
of the maturity of the certificate. See: 
Gardner’s Estate , 228 Pa. 282, 77 Atl. 509 
(1910). This rule recognizes that while 
certificates of deposit constitute negotiable 
instruments, depositors are nevertheless 
generally Inclined to think of them merely as 
receipts for money deposited in a savings 
account. 

(3) Drawers And Endorsers . Section 

3“122(3) provides that as against a drawer of 

a draft or an endorser of an Instrument 
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cause of action accr 3 upon demand after 
dishonor and notice of dishonor is a demand. 
This is in accord with generally accepted 
principles, 

(ll) Interest , Unless the instrument 
otherwise provides, under Section 3-122(l|.) 
with the exception of demand notes, interest 
runs at the rate provided by law for a 
judgment from the accrual of the cause of 
action and in the case of demand notes it 
runs from the demand. On demand notes. See 
Jacobs va Murray , 1 W.W. Harr. 209, 31 Del. 
209 > 113 Atl. 803 (1929)| Appelgate v» Van 
Hise, 1(4 N.J. Super. 507, 131 A. 2 d 20 (1957). 
On Section 3“122(1(.) (b) See Grennon v, Kramer , 
162 A, 758 (1932)- that note secured by 
mortgage was marked "without interest", held, 
not to prevent interest from running when 
obligation was not met on due date. See also 
Delaware Study Comment to § 3“U8(d), supra,, 
for the construction of a term which provides 
for interest but does not specify the rate or 
the time from which it runs, 

DEFINITIONAL CROSS REFERENCES: 

"Action' 1 ’, Section 1-201, 

"Certificate of deposit". Section 3-102, 
"Dishonor 11 . Section 3~507. 

"Draft". Section 3 -I 0 I 4 .. 

"Instrument". Section 3-102. 
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“Note 1 ’. Section 3-1G , 

'’Notice of dishonor- 1 ’'„ Section 3~5o8 e 
u 0n demand " e Section 3“108, 
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CHAPTER 3 COMMERCIAL PAP. I 
SUBCHAPTER 2. TRANSFER A HD ML IMITATION 
Section 3-201* Transfer; Right to Indorsement . 

(1) Transfer of an instrument vests m the transferee such 
rights as the transferor has therein 5 except that a transferee who 
has himself been a party to any fraud or illegality affecting the 
instrument or who as a prior holder had notice of a defense or claim 

against it cannot improve his position by taking from a later holder 
in due course. 

(2) A transfer of a security interest in an instrument vests 
the foregoing rights In the transferee to the extent of the interest 
transferred. 

(3) Unless otherwise agreed any transfer for value of an In¬ 
strument not then payable to bearer gives the transferee the 
specifically enforceable right to have the unqualified Indorsement 
of the transferor. Negotiation takes effect only when the indorse¬ 
ment is made and until that time there Is no presumption that the 
transferee is the owner, 

DELAWARE STUDY COMMENT 
Section 3~201 deals with the "transfer" 
of an instrument. A negotiable Instrument 
may be transferred by ''’assignment 1 '' or by 
"’negotiation". Section 3-202 provides that 
negotiation r Is the transfer of an instrument 
in such form that the transferee becomes a 
'holder . If a transfer of an Instrument is 
not negotiated,, It constitutes an assignment. 
The main significance of negotiation lies in 
the fact that for a person to qualify as a 
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holder in due course rid thereby acquire the 
right to cut off personal defenses, he must 
first qualify as a holder. 

“Holder'* is defined in § 1-201(20) as a 
person who is in possession of an instrument 
which by It*s terms runs to him. The 
promise of an instrument “runs'* to a person if 
it is bearer paper and he is in possession of 
it. If it is order paper, it runs to him if 
the instrument is properly indorsed and he Is 
in possession of it. 

While the assignee of an instrument 
normally does not have the power to cut off 
personal defenses, under § 3-201(1) he may 
cut off such defenses if he Is a successor to 
a holder In due course and (a) was not himself 
a party to any fraud or illegality affecting 
the Instrument or (b) as a prior holder did 
not have notice of a defense or claim on the 
Instrument. In addition under § 3-201(3) he 
has the right to obtain the status of a holder 
by compelling his transferor to negotiate the 
instrument In a situation where it was trans¬ 
ferred to him for value and was not at the 
time of said transfer payable to bearer. In 
this latter situation, if such a transferee 
meets the requirements of § 3“302 he becomes 
a holder in due course. 

ID Transfer . Section 3-201(1) restates 
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the well established .ule that transfer of an 
instrument vests in tne transferee the rights 
of the transferor therein, with the limitation 
that a transferee who was a party to any 
fraud or illegality affecting the instrument 
or who as a prior holder had notice of a 
defense or a claim against it cannot improve 
his position by taking from a later holder in 
due course. 

This provision is generally in accord 

with § 4-9 the MIL, 6 Del, C lij-9® However, 

under the UCC an instrument may be transferred 

as a gift, and the donee acquires whatever 

rights the donor had. Accord: Ehrlich y, 

Mu lligan , 104 N.J.L. 375, l4o A. 463 ( 1928 ); 

Royers ' Realty Co, v D Bank of Ludlow . 256 Ky, 

675, 76 S.W. 2 d 920 (1934 ); Moyer 1 s Estate , 

34l Pa, 4°2, 19 Atl, 2 d 4^7 (194l)• This is 

not in accord with § 49 of the NIL which 

limits the transfer of rights to situations 

where value is given. See also Shriver v. 

Danby , 12 Del. Gh. 84, 10 6 A. 122 ( 1919 )- 

holding that a promissory note cannot be the 

subject of a valid gift from the maker to the 

payee, even though duly delivered. 

Section 3-201(1) carries forth the policy 

of § 58 of the MIL, 6 Del, C 158, which 

provides that ’Tn the hands of any holder 

other than a holder In due course, a 
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negotiable instrumet is subject to the same 
defenses as If it wore nonnegottable, But a 
holder who derives his title through a holder 
in due course, and who is not himself a party 
to any fraud or illegality affecting the 
instrument, has all the rights of such former 
holder in respect to all parties prior to the 
latter.' 1 The purpose of this so-called 
‘'shelter' 1 provision is to assure the holder 
in due course a free market for the paper. 
This policy was set forth in host y. Bender . 
25 Mich. 515, (1872) as follows, "It is 
perfectly true as a general rule, that the 
bona fide holder of a negotiable paper has 
the right to sell the same, with all the 
rights and equities attaching to it In his 
own hands, to whoever may see fit to buy of 
him, whether such purchaser was aware of the 
original infirmity or not. Without this 
right he would not have the full protection 
which the law merchant designs to afford him 
and negotiable paper would cease to be a safe 
and reliable medium for the exchange of 
commerce. For, If one can stop the nego¬ 
tiability of paper against which there is no 
defense, by giving notice that a defense 
once existed while it was held by another. It 
is obvious that an Important element Is 
taken away," 
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The Code draft &&*tn expressly note in 
their comments to this section that It is not 
intended to enable any holder who has himself 
been a party to any fraud or illegality 
affecting the instrument, or who has received 
notice of any defense or claim against it, to 
“wash the paper clean by passing it into the 
hands of a holder in due course and then 
repurchase it !J . The draftsmen illustrate the 
manner in which § 3“201(1) functions by the 
following examples? 

"(a) A induces M by fraud to make an 
instrument payable to A, A negotiates it to 
B, who takes as a holder in due course. 

After the instrument is overdue B gives it 
to C, who has notice of the fraud. C 
succeeds to B*s rights as a holder in due 
course, cutting off the defense, 

(b) A induces M by fraud to make an 
instrument payable to A, A negotiates it to 
B, who takes as a holder in due course, A 
then repurchases the instrument from B, A 
does not succeed to s rights as a holder in 
due course, and remains subject to the 
defense of fraud. 

(c) A induces M by fraud to make an 

instrument payable to A, A negotiates it to 

B, who takes with notice of the fraud, B 

negotiates it to C, a holder in due course, 
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and then-repurchases he instrument from C. 

B does not succeed to C»s rights as a holder 
in due course, and remains subject to the 
defense of fraud* 

(d) The same facts as (c), except that 
B had no notice of the fraud when he first 
acquired the instrument, but learned of it 
while he was a holder and with such knowledge 
negotiated to C. B does not succeed to C*s 
rights as a holder in due course, and his 
position is not improved by the negotiation 
and repurchase.' 1 A.L.I and N.C .C.U.S.L, , 

1962 Official Text And Co mments Edition 
Uniform Commercial Code , p. 259. 

( 2 ) Security Interest . Section 3-201(2) 

is in accord with § 27 of the NIL, 6 Del. C 
127. Under this section a transferee for 
security acquires such rights subject to the 
provisions of Article 9 on Secured Trans¬ 
actions. See Southside Bank v, Raine , 306 Pa. 
56l, 160 Atl, (1932)| Nat. Bank v. Albers , 

244 App. Div. 127 ) 278 N.Y.S. 381 (1935)1 
Golozzi v. Bevko.__ Inc . . 17 N.J. 194* HO A. 2 d 

545 ( 1955 ). 

(3) Rights To Indorsement . Section 
3-201(3) providing that unless otherwise 
agreed any transfer for value of an instru¬ 
ment not then payable to bearer gives the 

transferee the right to have the unqualified 
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indorsement of the t•ansferor is in accord 
with I 4-9 of the NIL, 6 Del. C lij-9* Accord: 
Simpson v. First Hat, Bank , 94- Or, 3-4-7* 3.85 
P. 93-3 (1919)l See also* Brannan s Negotiable 
Instruments . 658 (7th. ed.). The UCC makes 
this specifically enforceable by an action 
for specific performance. Both the UCC and 

an< 3 

the NIL provisions are inapplicable to gifts/ 
instruments payable or indorsed to bearer or 
indorsed in blank. 

The last sentence of 8 3~202(3) is in 
accord with early case law holding that a 
subsequent indorsement of a check does not 
relate back to the time when the check was 
transferred without Indorsement. Goshen Nat. 
Bank v, Bingham , 118 N,Y. 24-9* 23 N.E. 180 
( 1890)1 Manufacturers* Commercial Go, y. 

Blitz j 131 Apo. Div. 17 , 115 N.Y.S. 4-02 ' 
(1909). 

DEFINITIONAL CROSS REFERENCES: 

'‘Bearer' 1 . Section 1-201, 

“Holder". Section 1-201. 

“Holder in due course". Section 3-302, 
“Instrument". Section 3-102. 

“Negotiation". Section 3-202. 

“Notice". Section 1-201. 

"Party". Section 1-201. 

“Presumption". Section 1-201. 

“Rights", 


Section 1-201, 



“Security interest 51 


Section 1-201 


Section 3-202. Negotiation . 

(1) Negotiation is the transfer of an instrument in such form 
that the transferee becomes a holder. If the instrument is payable 
to order it is negotiated by delivery with any necessary Indorsement! 
if payable to bearer It is negotiated by delivery, 

(2) An indorsement must be written by or on behalf of the holder 
and on the instrument or on a paper so firmly affixed thereto as to 
become a part thereof. 

(3) An indorsement is effective for negotiation only when it 
conveys the entire instrument or any unpaid residue. If It purports 
to be of less it operates only as a partial assignment, 

(l|) Words of assignment, condition, waiver, guaranty, limita¬ 
tion or disclaimer of liability and the like accompanying an 
indorsement do not affect its character as an indorsement, 

DELAWARE STUDY COMMENT 
(1) Negotiation Defined . Section 
3-202(1) defining the process of negotiation 
is substantially similar to § 30 NIL, 6 Del. 

C 130. See Delaware Study Comment to § 3-201, 
supra,, for discussion of difference between 
negotiation and assignment. 

The last sentence of § 3-202 providing 
that if the instrument is payable to order It 
is negotiated by delivery with any necessary 
Indorsement and if It Is payable to bearer it 
is negotiated by delivery should be read in 
connection with § 3-20lj.(l) which repeals the 
“once bearer, always bearer" rule of § lj_0 of 
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the NIL, '6 Del, C lit , Under the UCC, any 
instrument which has been specially indorsed 
can be negotiated only with the Indorsement 
of the indorsee and delivery, 

(2) Indorsement Requirements , Section 
3-202(2) is substantially similar to § 31 
NIL, 6 Del, C 131# See also Bank of Wilming¬ 
ton v« Houston ., 1 Har, 225>, 1 Del, 225> 

(1833 )s holding that to charge a party as an 
Indorser, there must be an Indorsement either 
in person or by procurement - collateral 
agreement to be bound as an indorser does 

not make the party an indorser. 

The Code draftsmen note that § 3-202(2) 
Is in accord with decisions holding that a 

purported indorsement on a mortgage or other 

pinned 

separate paper / ■ or clipped to an Instrument 
is not sufficient for negotiation. To be 
effective as an indorsement it must be on the 
instrument itself or on a paper which Is so 
firmly affixed thereto as to become a part of 
the Instrument, 

(3) Conveyance Of Entire Instrument Or 

Any Unpaid Residue Required . Section 3-202(3) 

provides that any Indorsement which purports 

to convey less than the entire Instrument or 

less than any unpaid residue Is ineffective 

for negotiation and operates only as a partial 

assignment. The UCC draftsmen note that 
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the ML, '6 Del. C ill. . Under the UCC, any 
Instrument which has been specially Indorsed 
can be negotiated only with the indorsement 
of the indorsee and delivery. 

(2) Indorsement Requirements . Section 
3 “202(2) is substantially similar to § 31 
NIL, 6 Del, G 131* See also Bank of Wilming¬ 
ton v, Houston , 1 Har, 225.* 1 Del. 225 
(l833)i holding that to charge a party as an 
indorser, there must be an indorsement either 
In person or by procurement - collateral 
agreement to be bound as an indorser does 

not make the party an Indorser. 

The Code draftsmen note that § 3-202(2) 
Is In accord with decisions holding that a 

purported Indorsement on a mortgage or other 

pinned 

separate paper / ■ or clipped to an instrument 
Is not sufficient for negotiation. To be 
effective as an Indorsement It must be on the 
Instrument itself or on a paper which Is so 
firmly affixed thereto as to become a part of 
the Instrument, 

(3) Conveyance Of Entire Instrument Or 

Any Unpaid Residue Required . Section 3-202(3) 

provides that any Indorsement which purports 

to convey less than the entire instrument or 

less than any unpaid residue Is ineffective 

for negotiation and operates only as a partial 

assignment. The UCC draftsmen note that 
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under this provision indorsements specifying 
5, Pay A one-half” or ”Pay A two-thirds and B 
one-third” would be effective only as a 
partial assignment. On the other hand an 
indorsement specifying i! Pay A and B” is 
effective as a negotiation since it transfers 
the entire cause of action to A and B as 
tenants in common. Section 3-202(3) is 
substantially in accord with § 32 of the NIL, 
6 Del. C 132. 

At common law the courts attempted to 
prevent multiplicity of suits and refused to 
permit partial assignments and transfer of an 
instrument. See Martin v. Hayes , 44 N.C. ip23 
(1853) I King v. King , 73 App. Div. 54-7, 77 
N.Y.S. 4-0* appeal dismissed, 172 N.Y, 6 olp, 

64- N.E, 1122 ( 1902 ), However some cases 
held that such a partial assignment was not 
objectionable if the parties all sued the 
payor jointly. See Flint v, Flint . 6 Allen 
34-* 88 Mass. 34- ( 1863)1 Goldman v. Blum . 58 
Tex. 630 ( 1883 ). 

Under § 32 of the NIL, 6 Del. C 132, 

some courts held that a partial transfer of 

an instrument failed completely and the 

transferee obtained no rights whatsoever. 

See Barkley v. Muller . l 6 Jp App. Div. 35l s 

l4-9 N.Y.S. 620 ( 1914 .), However in Blake v a 

Wei den , 291 N.Y. 134-* 51 N.E.2d 677 (194-3)* 
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the court held that «n indorsement of an 
entire note to three persons as tenants in 
common was effective as an assignment where 
all the indorsees were joined in the action. 

(it) Words Of Assignment, Condition, 
Waiver, Guarantee, Limitation or Disclaimer 
And The Like , Section 3 - 202 ( 14 -) provides that 
such words accompanying an indorsement do not 
affect its character as an indorsement. This 
is in accord with the generally prevailing 
rule and recognition of the fact that such 
words are usually added by laymen out of an 
excess of caution rather than with any intent 
to limit the effect of the signature. Accord 
as to words of assignment; Hall v, Tob?/ - , 

110 Pa, 318j> 1 Atl. 369 (1888); Fay v„ Witte . 
262 N.Y. 215, 186 N.E. 678 (1933). For a 
general discussion see Britton, Bills And 
g otes (1961), §1 58 and 591 10 C.J.S. Bills 
and Notes, § 209# 

DEFINITIONAL CROSS REFERENCES: 

"Bearer". Section 1-201. 

"Delivery* 1 . Section 1-201. 

"Holder 1 *. Section 1-201, 

"Instrument", Section 3-102. 

"Written". Section 1-201. 

Section 3**203« Wrong or Misspelled Name , 

When an instrument Is made payable to a person under a mis¬ 
spelled name or one other than his own he may indorse in that 
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or his own op bothj but signature in both names may bo required by 
a person paying or giving value for the instrument. 

DELAWARE STUDY COMMENT 
Section 3-203 is substantially in accord 
with §4-3 NIL, 6 Del, C 1 J 4.3 • It gives the 
payee the option of Indorsing with the mis¬ 
spelled or wrong name or his true name, but 
adopts the commercially desirable rule that 
a person giving value or paying for the 
instrument may require that both the name 
designated as payee and the true name be 
placed by the owner on the Instrument prior 
to Its transfer. The right of a payor to 
have both the designated and true names 
placed on the instrument was upheld In 
Integrity Trust Co. v. Lehigh Ave. Business 
Men* s Association . 273 Pa. l±6, ll6 A. 539 
( 1922 ) despite the permissive rather than 
mandatory language of § i|_3 of the NIL which, 
if literally applied, would require a payee 
or indorsee to sign both names only "if he 
thinks it fit”. 

DEFINITIONAL CROSS REFERENCES; 
lf Instrument". Section 3-102. 

"Person". Section 1-201. 

"Signature". Section 3 -J 4 .OI. 

Section 3~20lj-» Special Indorsement; Blank Indorsement . 

(1) A special Indorsement specifies the person to whom or to 
whose order it makes the instrument payable. Any instrument 
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specially indorsed becomes payable to the o’’der of the special 
indorsee and may be further negotiated only by his indorsement. 

(2) An indorsement in blank specifies no particular indorsee 
and may consist of a mere signature. An instrument payable to order 
and indorsed in blank becomes payable to bearer and may be nego¬ 
tiated by delivery alone until specially indorsed. 

(3) The holder may convert a blank indorsement into a special 
indorsement by writing over the signature of the indorser in blank 
any contract consistent with the character of the indorsement. 

DELAWARE STUDY COMMENT 
(1) Special Indorsement . Section 
3 -20ij.(l) adopts the principle that the 
special indorser, as the owner even of a 
bearer instrument, has the right to direct 
the payment and to require the indorsement 
of his indorsee as evidence of the satis¬ 
faction of his own obligation. The special 
indorsee may make it payable to bearer again 
by himself indorsing in blank. 

Section 3“204-(l) is in accord with 
§ 3k °T the NIL, 6 Del. C I 3 I 4 . but Is contra 
to § IpO of the NIL, 6 Del. C 14.O , which 
codified the "once bearer /on its face/* 
always bearer" rule. It eliminates 
uncertainty and clarifies ambiguities which 
arise In attempting to obtain a consistent 
Interpretation of §§ 9(5), 34-* and 4_0 of the 
NIL, 6 Del. C 109(5) * 134- and l4-0. 

( 2 ) Blank Indorsement . Section 3~204-( 2) 
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is in accord with §§ 9 ( 5 ) and ( 3 I 4 .) of the ML, 
6 Del, C 109(5) and 13ij., 

(3) Blank Indorsement Changed To Special 
Indorsement. Section 3-20i|.(3) is in accord 
with § 35 of the NIL, 6 Del. C 135. See also 
grwin v. Lambom , 1 Har. 125, 1 Lei. 125 
( 1832 ). 

DEFINITIONAL CROSS REFERENCES: 

“Bearer 1 '. Section 1-201. 

"Delivery". Section 1-201, 

"Instrument", Section 3-102. 

"Person". Section 1-201. 

"Signature". Section 3-lj.Ol. 

Section 3-205* Restrictive Indorsemen ts. 

An Indorsement is restrictive which either 

(a) is conditional! or 

(b) purports to prohibit further transfer of the Instrument; 
or 

(c) Includes the words “for collection", "for deposit", 

pay any bank , or like terms signifying a purpose of 
deposit or collection; or 

(d) otherwise states that it Is for the benefit or use of 
the indorser or of another person. 

DELAWARE STUDY COMMENT 
The purpose of § 3~205 Is to provide a 
definition of restrictive Indorsements which 
will Include the variety of Indorsements 

described in MIL §§ 36 and 39 , 6 Del. C 136 

and 139* Conditional indorsements, those 
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prohibiting transfer, indorsements in the 
bank deposit or collection process and other 
indorsements to a fiduciary are separately 
enumerated so as to permit specialized treat¬ 
ment in subsequent sections. 

c (a) Conditional Indorsements . 

Under the common law a conditional 
indorsement qualified the conditional 
Indorsee *s right against the conditional 
indorser. Section 39 of the NIL, 6 Del. 
G 139 , freed the payor from the condition 
by permitting him to make payment to the 
indorsee or his transferee, irrespective 
of whether the condition had been ful— 
filled. However, the same section 
protected the conditional Indorsor by 
requiring the holder to hold the 
collected funds pending the outcome of 
the condition. Although the UCC Includes 
conditional indorsements within Its 
definition of "restrictive Indorsements" 
the NIL law of conditional indorsements 
is not changed In substance. Under 
§ 3 - 206 ( 1 ) a restrictive indorsement 
does not provent further transfer or 
negotiation of the Instrument and 
§ 3-206(3) provides in part that except 
for an intermediary bank, any transferee 

under an indorsement which Is conditional 
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must pay or apply any value given by 
him consistently with the indorsement 
and if he does so and also complied with 
the requirements of § 3 - 302 , he becomes 
a holder for value and a holder in due 
course, 

(b) Purported Prohibition Against 
Further Transfer . Section 3-205(b) is 
in accord with § 36 ( 1 ) of the ML, 6 Del* 
G 136 ( 1 ) which includes within the 
definition of restrictive indorsement 
those which purport to prohibit further 
transfer of an instrument. Under § 37 
of the NXL, 6 Del, C 137, a restrictive 
indorsement such as "for deposit only" 
was deemed to be made for the limited 
purpose of constituting the transferee 
an agent or trustee and further negotia¬ 
tion was therefore prohibited. See also 
§ Ij.7 ML, 6 Del. C ll|_ 7 . It vms there¬ 
fore impossible for anyone thereafter 
to become a holder In due courso of 
such an instrument. This result Is 
negated by § 3 “ 206 ( 1 ) which permits a 
restrictive indorsee to be a holder in 
due course to the extent he gives value 
for the indorsement and qualifies under 
the other provisions of i 3-302. 

( -P-). Agency . Section 3~205(c) is 
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substantially similar to § 36 ( 2 ), 6 Del. 
c 136(2), except that the Code may be 
more limited since it applies only to 
"deposit or collection or like terms", 
while the MIL provides that an Indorse¬ 
ment is restrictive which constitutes 
the Indorsee the agent of the indorser. 
Accord see Hoffman v. First Mat. Bank 
of. Jersey City , i +6 N.J.L. 60 I 4 . (188L|_)~ 
"for collection" appended to an Indorse¬ 
ment made the indorsement restrictive! 

City Bank v. Commercial Lumber 
Coj,, 107 I'T.J.L. 4-92, 155 A. 762 ( 1931 )- 
"only for deposit" indorsement held 
restrictive. 

(d) Section 3~205(d) Is substantially 
similar to § 36(3) of the MIL, 6 Del. C 
136. 

DEFINITIONAL CROSS REFERENCES: 

"Instrument". Section 3-102. 

"Person". Section 1-201, 

Section 3-206, Effect of Restrictive Indorsement . 

(1) No restrictive Indorsement prevents further transfer or 
negotiation of the Instrument, 

( 2 ) An Intermediary bank, or a payor bank which is not the 
depositary bank. Is neither given notice nor otherwise affected by 
a restrictive indorsement of any person except the bank l s immediate 
transferor or the person presenting for payment. 

(3) Except for an intermediary bank, any transferee under an 



indorsement which is conditional or includes the words "for collec¬ 
tion", "for deposit", "pay and bank", or like terms (subparagraphs 
(a) and (c) of Section 3-205) must pay or apply any value given by 
him for or on the security of the instrument consistently with the 
indorsement and to the extent that he does so ho becomes a holder 
for value. In addition such transferee is a holder In due course if 
he otherwise complies with the requirements of Section 3-302 on what 
constitutes a holder In due course. 

(Ip) The first taker under an indorsement for the benefit of the 
indorser or another person (subparagraph (d) of Section 3-205) must 
pay or apply any value given by him for or on the security of the 
instrument consistently with the indorsement and to the extent that 
he does so he becomes a holder for value. In addition such taker is 
a holder In due course if he otherwise complies with the requirements 
of Section 3“302 on what constitutes a holder in due course. A 
later holder for value is neither given notice nor otherwise affected 
by such restrictive Indorsement unless he has knowledge that a 
fiduciary or other person has negotiated the instrument In any 
transaction for his own benefit or otherwise in breach of duty 
(subsection ( 2 ) of Section 3 - 30 ) 4 .). 

DELAWARE STUDY COMMENT 
1_1) Negotiability Retained . Section 
3 - 206 ( 1 ) providing that a restrictive indorse¬ 
ment does not prevent transfer or further 
negotiation of the instrument applies to all 
four types of restrictive indorsements 
enumerated in § 3-205. Section 3-206(1) 
reverses § I 4.7 of the NIL, 6 Del. C 1^7. 

(2) Effect On Intermediary Or Payor Bank. 
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Section 3“206(2) permits intermediary and 
payor banks to disregard any restrictive 
indorsement except that of the bankas 
immediate transferor. The reason given for 
this rule by the draftsmen is that banks 
ordinarily handle such instruments* 
especially checks* in bulk and have no 
practicable opportunity to consider the 
effect of restrictive indorsements. Section 
3-206(2) is contrary to § 37 of the NIL* 6 
Del. C 137* which limits the title of sub¬ 
sequent indorsees to that of the first 
restrictive indorsee. It is also contrary to 
^ k-7 °f the NIL, See Delaware Study Comment 
§ 3-206(1) * supra, 

(3) Conditions.! Indorsements-Agency . 
Section 3-206(2) treats conditional indorse¬ 
ments like indorsements for deposit or 
collection and permits any transferee under 
such an Indorsement except an Intermediary 
bank to become a holder for value to the 
extent that he acts consistently with the 
indorsement. This section is also not In 
accord with § ip7 of the NIL* 6 Del. C li|_7. 

On conditional Indorsements see Delaware 
Study Comment to § 3"205(a)* supra, 

iLL^rusts. Section 3~206(ip) applies to 
trust indorsements other than those for 

deposit or collection (See § 3-206(3)* supra.) 
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It differs from said section In that the duty 
to act consistently with the indorsement Is 
limited to the first taker under It. By 
giving the trustee the power to negotiate the 
instrument and make the transferee a holder 
in due course this rule recognizes the fact 
that trustees commonly and legitimately sell 
trust assets in transactions outside the 
bank collection process. This section Is 
also not in accord with § if7 of the MIL, 6 
Del. G l[f7. 

DEFINITIONAL CROSS REFERENCES? 

"Bank". Section 1-201. 

"Depositary bank". Sections 3-102(3) and 
lf-105. 

"Holder In due course". Section 3-302. 
"Intermediary bank". Sections 3~102(3) and 

if-105. 

"Negotiation". Sections 3-102(2) and 3-202. 
"Payor bank". Sections 3-102(3) and lf-105. 
"Restrictive indorsement". Section 3-205, 
"Transfer". Section 3-201. 

Section 3-207. Negotiation Effective Although It May Be Rescinded . 

(1) Negotiation is effective to transfer the instrument al¬ 
though the negotiation Is 

(a) made by an infant, a corporation exceeding its powers, 
or any other person without capacity! or 

(b) obtained by fraud, duress or mistake of any kind! 

(c) part of an illegal transaction! or 
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(d) made In breach of duty* 

(2) Except as against a subsequent holder in due course such 
negotiation is in an appropriate case subject to rescission, the 
declaration of a constructive trust or any other remedy permitted 
by law, 

DELAWARE STUDY COMMENT 

Section 3-207(1) provides that negotia¬ 
tion is effective to transfer the instrument 
even if it is (a) made by one lacking 
capacity, (b) obtained by fraud, duress or 
mistake, (c) part of an illegal transaction, 
or (d) made In breach of duty. This extends 
§ 22 of the NIL, 6 Del, 0 122, which contains 
a similar rule for transfers by a corporation 
or an infant .lacking capacity. 

Section 3-207(2) provides that, except 
as against a subsequent holder in due course, 
such a negotiation In an appropriate case is 
subject to rescission, declaration of a con¬ 
struction of trust or any other remedy per¬ 
mitted by law. The UCC permits any of the 
parties enumerated In § 3-207(1) to rescind 
the transfer or obtain other appropriate 
relief. However until he does so, he leaves 
the transferee In a position of power to 
negotiate to a holder In due course with the 
result that his power to rescind or otherwise 
obtain appropriate relief is cut off. 

Sections 3-207(1) and (2) are generally 
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in accord with Si 5'8 and 59 of the NIL, 6 
Del. C 158 and 159* However under §§ 58 and 
59 of the KIL the usual presumption that a 
holder is a holder in due course was inappli¬ 
cable if it was shown that the title of any 
person who negotiated the instrument was 
defective. The burden was then placed on 
the holder to prove that he or some person 
under whom he claimed acquired the title as a 
holder in due course. See Fehr v, Campbell . 
288 Pa, 54-9 5 137 Atl, 113 (1927)| Stevens v, 
Bailey 228 Ky. Itf 6 , 15 S.W. 2 d 263 (1929). 

The UCC changes the position of the party 
that obtained the Instrument under one of the 
circumstances enumerated in § 3 - 207 ( 1 ) to 
that of a holder, subject to having his 
interest in the instrument divested by the 
rightful owner. 

DEFINITIONAL GROSS REFERENCES: 

"Holder in due course". Section 3~302, 
"Instrument", Section 3-102. 

"Negotiation". Section 3-202. 

"Person". Section 1-201. 

"Remedy". Section 1-201. 

Section 3~208, Reacquisition . 

Where an Instrument is returned to or reacquired by a prior 
party he may cancel any indorsement which Is not necessary to his 
title and reissue or further negotiate the instrument, but any 
intervening party Is discharged as against the reacquiring party 
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and subsequent holders not in due course and if his indorsement has 

been cancelled is discharged as against subsequent holders in duo 
course as well. 

DELAWARE STUDY COMMENT 
Section 3“208 is a combination and 
rephrasing of §§ k-Q 3 50 and 121 of the ML, 

6 Del. C lij.8, 150 and 221. Tho words "returned 
to or reacquired" aro substituted for tho 
words "negotiated back" in s lp8 of tho NIL, 
to covor tho case where an indorsco returns 
an instrument without indorsing it. 

DEFINITIONAL CROSS REFERENCES; 

"Holder in due course". Section 3-302. 
"Instrument". Section 3-102. 

"Party". Soction 1-201. 




CHAPTER 3 : COMMERCIAL PAPER 
SUBCHAPTER 3: RIGHTS OP A HOLDER 


Section 3-301. 



The holder of an instrument whether or not he is the owner may- 
transfer or negotiate it and, except as otherwise provided in 
Section 3-603 on payment or satisfaction, discharge it or enforce 


payment in his own name. 


DELAWARE STUDY COMMENT 


Section 3-301 is substantially in accord 
with § 51 of the NIL, 6 Del. C 151. Section 
3-301 includes in one provision all the rights 
of a holder and makes it clear that any holder 
has a right to transfer or negotiate the 
instrument and, subject to limitations sot 
forth in § 3~6o3 on payment or satisfaction, 
also the right to discharge it or enforce pay-^ 
ment in his own name. Accord! Townsend Trust 
Co. v, Reynolds , 5 W.W.Harr. 298 , 35 Del. 298 , 
165 A. 154 (1933) and Hull v. Brandywine Fibre 
Products Co. , 121 P. Supp. 108 (1954)-suit on 
a negotiable note can bo maintained only by 
holder thereof. 


Section 3-603 provides that the liability 
of any party on an instrument is discharged to 
the extent of his payment or satisfaction to 
the holder even though it is made with 
knowledge of a claim of another person to the 
instrument, unless prj or to such payment or 
satisfaction the person making tho claim: 
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extiicr: (1). supplies indemnity deemed adequate 
by the party seeking discharge, or (2) enjoins 
payment or satisfaction by order of a court of 
competent jurisdiction in an action in which 
the adverse claimant and tho holder are 
parties. It also provides that payment or 
satisfaction does not discharge the liability 
of a party who in bad faith pays or satisfies 
(3) a holder who acquired the instrument by 
theft or (!p) a transferee who holds through 
one who so acquired it without being a holder 
in duo courso himself; or (5) of a party, 
other than an intermediary bank or a payor 
bank which is not a depository bank, who pays 
or satisfies tho holder of an instrument which 
has been restrictivcly indorsed in a manner 
not consistent with the terms of such 
restrictive indorsement,, 

DEFINITIONAL CROSS REFERENCES: 

"Holder’', Section 1-201, 

‘"Instrument" , Section 3-102, 

"Rights”, Section 1-201. 

Section 3~302, Holder in Duo Courso, 

(1) A holder in duo course is a holder who takes the instrument 

(a) for value; and 

(b) in good faith; and 

(c) without notice that it is overdue or has been dishonored 
or of any defense against or claim to it on tho part of 


any porson 
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(2) A payee may be a holder in due courso. 

(3) A holder does not become a holder in duo course of an 
instrument: 

(a) by purchase of it at judicial sale or by taking it under 
legal process; or 

(b) by acquiring it in taking over an estate; or 

(c) by purchasing it as part of a bulk transaction not in 
regular course of business of tho transferor. 

(If.) A purchaser of a limited intorost can bo a holder in duo 
courso only to tho extent of the intorost purchased. 

DELAWARE STUDY COMMENT 

(1) (a) Value . Accord: Soction 52(3) NIL, 
6 Del. C 152(3). Sco Delaware Study 
Comment to s 3“303 for discussion of what 
constitutes ''taking for valuo*', under 
Article 3 of tho UCC. 

(b) "Good Faith" . Accord: Soction 52(3) 
NIL, 6 Del. C 152(3). See Otis Elevator 
Co» v. Ford , ^ Boyce 286 , 27 Dol. 286 , 

88 A. I 4.65 (1913). 

(c) Notice, Defenses. Claims . Soction 
3 - 302 ( 1 )(c) providing that to bo a holder 
in due courso a holder must tako tho 
instrument without notice that it is over¬ 
due or has boon dishonored or of any 
defonso against or claim to it on tho 
part of any person, is substantially in 
accord with §§ 52(1) , (2)&(I|.) of tho NIL, 

6 Dol. C 152(1), (2)<Sc(4.) . Howevor § 52(2) 
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of tho NIL on its faco required a holder 
to actually tako tho instrument before 
maturity, oven in cases whore he did not 
have such notice, in order to qualify as 
a holder in duo course, NIL eases 
support this litoral interpretation of 
§ 52(2). Soo Otis Elevator Go. y, Ford , 
4 Boyco 286, 27 Dol, 286 , 88 A. 4&5j 4-66 
(1913); Litchor v. North City Trust Co, , 
111 Pa. Super. 1 (1933 )I Hughes v. West , 
217 Ky. 40, 288 S.17. 1011 (1926); 

Paintsvillc National Bank v, Robinson . 

220 Ky. 418, 295 S,W. 412, 4l3 (1927). 
Section 52(2) seems to have boon 
intended to cover cases whero tho holder 
takes an instrument containing an 
accoloration clauso which may or may not 
have boon invoked, Soo Northampton 
National Bank v. Kidder , 106 N.Y. 221, 

12 N.E. 577 (1887). Undor the UCC pro¬ 
vision tho holder will bo a holder in duo 
course if ho takes without notice that 
the instrument was overdue even though it 
was in fact ovorduo. 

(2) Payoo As A Holder In Duo Course , 
Section 3~302(2) providing that a payee may 
bo a holder in duo course clarifies conflict¬ 
ing ease law arising undor § 52(4) of tho NIL, 

6 Dol, C 152(4 )s which provided that a 
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condition prerequisite to a holder qualifying 
as a holder in duo course was that at the time 
the instrument was ^ negotiated 1 * to him he had 
no notice of any infirmity in the instrument 
or a defect in the title of the person 
negotiating 11 it. See Johnston v. Knipo . 260 
Pa, 501+, 105 Atl, 705 (1918) and Glas sport 
Trust Co, v, Foightner , 300 Pa. 317 , l£o Atl. 
61+4 ( 1930 )-holding that a payoo could be a 
holder in due course. Contra: See Fidelity 
and Columbia Trust Co, v. Nordoman , 266 Ky,. 
106, 98 S.l7»2d 47 (1936); Alport V. City Motor 
Sales , I 9 I+ Mi sc. 909 , 90 N.Y.S.2d. 1+79 (1949). 
As illustrations of situations in which the 
payeo may qualify as a holder in due course 
the Code draftsmen give the following 
examples: 

” a. A remitter, purchasing goods from 
P, obtains a bank draft payable to P and 
forwards it to P, who takes it for value, 
in good faith and without notice as 
required by this section, 

b. The remitter buys the bank draft 
payable to P, but it is forwarded by the 
bank directly to P, who takes it in good 
faith and without notice in payment of 
the remitter’s obligation to him, 

c. A and B sign a note as co-makers, 

A indupos B to sign by fraud, and without 



authority from B delivers the note to P, 
who takes it for value, In good faith 
and without notice, 

d, A defrauds the maker into signing 
an instrument payable to P, P pays A for 
it in good faith and without notice, and 
the maker delivers the instrument direct^ 
to P. 

e, D draws a chock payable to p and 
gives it to his agent to bo delivered to 
P in payment of D*s debt. The agent 
delivers it to P, who takes it in good 
faith and without notice in payment of 
the agent is debt to P. But as to this 
case see Section 3~30l|.(2), which may 
apply. 

f, D draws a check payable to P but 
blank as to the amount, and givos It to 
his agent to bo delivered to P. The 
agent fills in the chock with an oxcossiro 
amount, and p takes It for value, in 
good faith and without notice, 

g» D draws a chock blank as to the 
name of the payee, and gives it to his 
agent to be filled in with the name of 
A and delivered to A, The agent fills in 
the name of p, and F takes the chock in 
good faith, for value and without notice”. 



Soo Comment 2, A,L,I. and N.C.C.U.S,L., 196 2 
Of ficial Text kn cl Comments Edition Unifo rm 
Commercial Code , pp. 271—272, 

(3) Successor in Interest , Although 
§ 3“302(3) has no counterpart in the NIL, it 
is in accord with existing case law. The Code 
draftsmen state that this section covers 
illustrative situations in which the purchaser 
takes the instrument under unusual circum¬ 
stances which indicate that ho is merely a 
successor in interest to the prior holder and 
can acquire no better rights. However in the 
situation whore such a prior holder was him¬ 
self a holder in due course, the shelter 
provisions of § 3-201 of the UCC permit the 
purchaser to succeed to the status of a holder 
in duo course, 

(a) Judicial Sale Or Legal Process . 
Accord; Second Nat*l. Bank of Pittsburgh 
v. Anderson, l4 Fa. C.C, 513 (1894-) 
attaching creditor; Briggs v. Morrill , 

58 Barb, 389 (1870)-receiver acquired 
"title by legal process"; 10 C.J.S, , 

Bills and Notes, § 307, 

(b) Taking Over An Estate , Accord: 

8 Am . Jur . , Bills and Notes, § 371; 10 

0»J.S ., Bills and Notes, § 3071 Young v. 
Victory , 112 Pla. 66, 150 So, 624 (1933); 


3-97 



Star ley v. Do s sc-rt Poods , 93 Utah £77, 
7I4- I. 2 d 1221 ( 1938 ) . 


(c) Bulk Purchases Outs Ido Of Tho 
Ordinary Courso Of The Sell or »3 Business . 
Section 3-302(3)(c) applies to bulk 
purchases outside of the ordinary courso 
of business of the seller. The Code 
draftsmen cito tho cas^e of a new partner¬ 
ship taking over for value all of the 
assets of an old one after a now member 
has entered the firm, or a reorganized 
or consolidated corporation taking ovor 
in bulk the assets of a predecessor, or 
the purchase by one bank of a substantial 
part of the paper held by another bank 
which is throatoned with insolvency and 
seeking to liquidate its assets as 
examples of situations to which s 3-302 
(3)(c) applies. Accord: 8 Am. Jur .. 

Bills and Notes, § 372, 3&7| 1° c »J.S ., 
Bills and Notes, § 306. 

(jj) Purchaser Of A Limited Interest , 
Accord: Section 27 NIL, 6 Del, C 127, as to 
security interests. This follows the general 
rule of tho NIL of protecting a pledgee only 
to the extent of his pledge. 

DEFINITIONAL GROSS REFERENCES: 
l, Good faith”. Section 1-201. 
s, Holder” . Section 1-201. 
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"instrument". Section 3-102. 

''Notice 1 '. Section 1-201. 

’’Notice of dishonor”. Section 3 - 508 . 

"Person”. Section 1-201. 

"Purchase’', Section 1-201. 

"Purchaser'', Section 1-201. 

"Value". Section 3-303. 

Soot 1 on 3-303. Tak ing for V alue . 

A holder takes the instrument for value 

(a) to the extent that the agreed consideration has been 
performed or that ho acquires a security interest in 
or a lion on the instrument otherwise than by legal 
process| or 

(b) when ho takes the instrument in payment of or as 
security for an antecedent claim against any person 
whether or not the claim is due; or 

(c) when ho gives a negotiable instrument for it or makes 
an irrevocable commitment to a third person. 

DELAWARE STUDY COMMENT 

Section 3“303 combines and rewords and 

is substantially in accord with §§ 25, 27 and 

51-f- of the NIL, 6 Del. C 125, 127 and l5if.. 

Section 26 of the NIL, 6 Del. C 126 , 

providing that "I'/'here value has at any time 

boon given for the instrument, the holder is 

deemed a holder for value in respect to all 

parties who became such prior to that time" 

is not incorporated in § 3~303. The Code 

draftsmen state that § 26 had reference to 
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liability of accamnodation parties and was 
51 omitted as erroneous and misleading, since 
a holder who does not himself give value can 
not qualify as a holder in due course in his 
own right merely because value has previously 
boon given for tho instrument. 5 * Soo Comment 
1, A.L.I. and W.C.CiU.S.L.^ 19&2 Official 
Text And Comments Edition Uniform Commercial 

pMo. j Pi 273i 

(a) Consideration Performed? 
Security Interest Or Lion On Tho 
Instrumont . Section 3-303(a) adopts tho 
rule of § Sk of tho NIL, 6 Del. C 154, 
that the consideration shall actually 
have been given and eliminates tho 
language of § 25 of the NIL, 6 Del. C 
125 » providing that value Is '"any con¬ 
sideration sufficient to support a simple 
contract.” It thereby eliminates tho 
conflict between § 54 and § 25 of tho 
NIL. Accord: National Bank Of Lhoonix- 
villo v. Bonsor , 38 Pa. Super, 275 
( 1909 )-bank was a holder for value to 
the extent that tho depositor to whom 
tho bank had credited tho amount of tho 
drawer*s check had reduced his balance 
below the amount of tho check,’ Citizon*s 
State Bank v, Cowles , 180 N.Y. 246, 73 
N.E. 33 (1905)-bank receiving deposit 




and giving revocable credit not a holder 
in due course. 

The last portion of § 3-303(a) pro¬ 
viding that a holder takes the instru¬ 
ment for value to the extent that ho 
acquires a security interest in or a 
lien on the instrument otherwise than by 
legal process is in accord with § 27 , 

6 Del* C 127 3 but limits lion holders as 
takers for value to those who take other 
than by legal process. 

(b) Antecedent Claim . Section 
3 - 303 (b) is in accord with § 25 of the 
NIL, 6 Del. C 125* Both those sections 
adopt the generally accepted rule that 
the holder takes for value when ho takos 
the instrument as payment or as security 
for an antecedent dobt, oven though 
there is no extension of time or other 
concession, and whether or not the debt 
is due. 

" As payment ”-See Morrison v. 
Whitfield , [|_6 Pa. Super. 103 (1911); 

Kelso & Co* v. Ellis . 22i| N.Y. 528, 121 
N.E. 36 I 4 . (19l8)j Bush v* Pockard . 3 Harr, 
385, 3 Del. 385 ( 1814 - 1 ); Gibson v, 
Gillespie , 4 . !v.l7. Harr. 331 , 3I4. Del. 331 , 
152 A. 589 (1931). 

“ As security ”-The pro-NIL rule was 



that a note given for security did not 
constitute value. See Codding ton v. Bay . 
20 Johns 637, 11 Am. Doc, 3^2 (1822). 
Later eases have adopted the NIL and UCC 
point of view. See Kelso & Co, y, Ellis , 
Supra*; Reynolds v... Park Trust Co. . 2^5 
Mass. I4J4.O 3 139 N.E. 785 (1923); Worden 
v. Kennedy » 2^6 Ky. 716, 56 S.U.2d 329 
(1933). 

(c) Giving A Negotiable Instrument; 
Making An Irrevocable Commitment . 

Section 3~303(c) is an exception to the 
general rule of § 3-303(a) to the effect 
that an executory promise is not value. 
The Code draftsmen note that the giving 
of a negotiable instrument is value 
because it carries the possibility of 
negotiation to a holder in due course, 
after which the party who gives it canncb 
refuse to pay. They note that the same 
reasoning applies to any irrevocable 
commitment to a third person, such as a 
letter of credit issued when an 
instrument is taken. Accord: re 

negotiable instrument see Steelman v» 
Carstairs , 97 pa. 23^ (1881); Groonwado 
v. First National Bank , 2I4.O Ky. 60, ipl 
S, r /.2d 369 (193D. Ac cord:re irrevocable 
commitment to a third person see 
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Freeport Bank v. Viomoistor . 227 App, 
Div. ij.57, 238 N.Y.S. 169 (1929). 

DEFINITIONAL CROSS REFERENCES: 

"Holder''. Section 1-201. 

"Instrument”. Soction 3-102. 

"Person", Soction 1-201. 

"Security interost". Section 1-201. 

Section 3-30lp. Notice to Furchasor . 

(1) Tho purchasor has notice of a claim or defense if 

(a) tho instrument is so incomplete, boars such visiblo evi¬ 
dence of forgery or alteration, or is otherwise so ir- 
rogular as to call into quostion its validity, terms or 
ownership or to create an ambiguity as to tho party to 
pay; or 

(b) tho purchaser has notice that tho obligation of any 
party is voidable in whole or in part, or that all 
parties have been discharged. 

(2) Tho purchaser has notice of a claim against tho instru¬ 
ment when ho has knowledge that a fiduciary has negotiated tho 
instrument'in payment of or as socurity for his own debt or in any 
transaction for his own benefit or otherwise in breach of duty. 

(3) The purchasor has notico that an instrument is overdue if 
he has reason to know 

(a) that any part of tho principal amount is overdue or that 
thore is an uncured dofault in payment of another in¬ 
strument of the same sorios; or 

(b) that acceleration of tho instrument has boon mado; or 

(c) that ho is taking a demand instrument after demand has 
boon made or more than a reasonable length of time aftor 
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its issue, A reasonable time for a check drawn and 
payable within the states and territories of the United 
States and the District of Columbia is presumed to be 
thirty days, 

(k) Knowledge of the following facts does not of itself give 
the purchaser notice of a defense or claim 

(a) that the instrument is antedated or postdated; 

(b) that it was issued or negotiated in return for an execu¬ 
tory promise or accompanied by a separate agreement, 
unless the purchaser has notice that a defense or claim 
has arisen from the terms thereof; 

(c) that any party has signed for accommodation; 

(d) that an incomplote instrument has boon completed, un¬ 
less the purchaser has notico of any improper comple¬ 
tion; 

(e) that any person negotiating the instrument is or was a 
fiduciary; 

(f) that there has been default in payment of interest on 
tho instrument or in payment of any other instrument, 
oxcopt ono of tho sarno series, 

(5) The filing or recording of a document does not of itself 
constitute notico within tho provisions of this Chapter, to a person 
?ho would otherwise bo a holder in duo course, 

(6) To be effective notico must be rocoived at such time and in 
such manner as to givo a reasonable opportunity to act on it, 

DELAWARE STUDY COMMENT 
• / ) Incomplete Or Otherwise Irregular 
Instrument; Notico Of Voidable Obligation Or 


Discharge . Section 3«30ij.(l) (a) replaces the 



provision of § 52(1) of the NIL, 6 Dol. C 
152(1) providing that to bo a holdor in due 
course a holdor must tako an instrument which 
is s, complote and regular upon its face." 
However the cases decided undor the NIL pro¬ 
vision appear to bo in accord with tho Codo 
in requiring that the irregularity bo ono 
which indicates that something is wrong. See 
Karsnor v. Coopor . 195 Ky, 8, 24-1 S.W, 34.6 
(1922); Horshborgor v. Hershberger , 34-5 Pa. 

4-39, 29 Atl . 2 d 95 ( 194 - 2 ). 

Section 3“304-(l)(b) is apparently 
intended to include tho samo defenses denomin¬ 
ated "defocts in title’ 1 under § 55 of tho NIL, 
6 Dol. C 155. Tho UCC comments state that 
tho reforonco to a voidable obligation, is 
to make cloar that notico of a right of set¬ 
off or recoupment doos not prevent a holder 
from being a holder In duo course. Sinco 
defenses which render an instrument a nullity 
aro good even against tho holdor in duo course 
(see § 3“305(2))thoro was no nood to includo 
defenses othor than those rendering tho 
instrument voidablo. 

If the purchaser has notico that all 

parties aro discharged he cannot bo a holder 

in duo course. Howevor if a purchasor has 

notice that an ondorsor Is discharged ho 

takes subject to that discharge as provided 
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in § 3~602 °f tho UCC, but is not prevented 
from taking in duo course tho obligation of 
the maker or any other parties who remain 
liable on tho instrument. 

(2) Knowlodgo That Fiduciary Has Nogo- 

tiatod Tho Instrument In Breach Of His Duty . 
Section 3~30i|.(2) is in accord with the policy 
of li 4- and 6 of the Uniform Fiduciaries 
Act, . See also Pehr v. 

Campbell . 288 Pa, 54-9 ^ 137 Atl, 113 (1927); 
Armour v, Lynch Bank . 207 Ky. 203, 268 S.W, 
1091 (1925)* See also § 56 of the NIL, 6 
Del. G 156, providing that to constitute 
notice of an infirmity in the instrument or 
defect in the title of the person negotiating 
the same, the person to whom it is negotiated 
must have had actual knowledge of the 
infirmity or defect, or knowledge of such 
facts that his action in taking tho 
instrument amounted to bad faith, 

(3) Overdue Instrument . Section 3 - 304 . 
(3)(a)&(b) provide that the purchaser has 
notice that an instrument is overdue if he 
has reason to know that the instrument is 
ovorduo either as to any part of tho prin¬ 
cipal amount or by reason of acceleration. 
However § 3~304-(4-) (A*) makes it clear that 
notice that intorost is ovorduo is insuffi¬ 
cient to prevent the holder from qualifying 
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as a holder in duo course. Under § 52(2) of 
tho NIL, 6 Del, G 102(2), a purchaser after 
maturity could not qualify as a holder in due 
course even if ho had no notice of tho fact 
that the instrument was overdue. See 
Delaware Study Comment to I 3-302(1)(c) supra. 

Section 3“30i{.(3) (c) providing that if a 
domand instrument is negotiated more than a 
reasonable length of time after issue the 
holder is not in duo course, is in accord 
with § 53 of tho ML, 6 Del. C 153. The 
first portion of § 3 —30ip(3) (c) providing that 
a person who has reason to know ho is taking 
a ''demand instrument after demand” is not a 
holder in due courso was not expressly pro¬ 
vided for in the NIL. Section 3- 3 olp(3) (c) 
also adds a presumption that a domestic chock 
is taken within a reasonable time if it is 
taken within 30 days.after its issue. See 
S pringer v. Erdman . 125 Misc. 112, 210 N.Y.S. 
22 k ( 1920 )-no inference of bad faith from 
fact 11 days elapsed from date of chock 
before It was cashed] Asbury v, Taubo . l5l 
Ky. lij.2, 151 S.W, 372 (1912)-2 days held 
reasonable time] and Fayette Nat. Bank v- 
Moyors , 211 Ky. 185, 277 S.W. 292 (1925)- 
9 months delay hold unreasonable time, 
ill) Facts Not Constituting Notice . 
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(a) Instrument Antedated Or 


Postdated , This provision is in accord 
with § 12 of the NIL, 6 Del. G 112, pro¬ 
viding that an instrument is not invalid 
because it is antedated or postdated. 
Accord see Kuflik v. Vaccaro . 103 Misc. 
239, 170 N.Y.S. 13 (1918). 

(b) Instrument Issued Or Negotiated 
For Executory Promise Or Accompanied By 
A Separate Agreement , Accord: 
International Finance Corp, v, Phila¬ 
delphia Wholesale Drugs Co, , 312 Pa, 280 , 
167 Atl, 790 (1933); Roberts v, Droverts 
Nat, Bank, 199 Ky. 4-39^ 2^1 S.W. 198 
(1923)j Credit Alliance Corp, v, 

Buffalo Linen Supply Co. , 238 App, Div, 

18 , 263 N.Y.S, 39 (1933). 

(c) Party Signing For Accommodation. 
This provision is in accord with S 29 

of the NIL, 6 Del. C 129. 

( d) Complotion Of Incomplete 
Instrument . This provision is sub¬ 
stantially in accord with §§ 13 and lij. 
of the NIL, 6 Del. C 113 and 111).. 

(o) Fiduciary Negotiating An 
Instrument . Accord: See Delaware Study 
Commont to § 3-30lp(2), supra. 

(f) Default In Payment Of Interest , 
The NIL contains no provision comparable 







to § 3-304(1}.) (f) providing that 
knowledge of default in interest will not 
prevent a transferee from being a holder 
in duo course. Accord: National Bank v. 
Kirby , 108 Mass. 4-97 (1871); Citizens 
Sav. Bank v. Couso . 68 Misc* l43j 124- 
N.Y.S. 79 (1910). 

,(5>) Filing Or Recording . Although the 
NTL does not contain any comparable provision, 
and the point has not boon frequently 
litigated, it appears to be generally agreed 
that constructive notice through filing or 
recording of a document does not of itself 
constitute notice to a person who would other¬ 
wise be a holder in duo course. See Foster 
!■ Augustanna College . 92 Okl. 96, 218 p. 335 
(1923). 

(6) Timeliness Of Notice . This provision 
has no counterpart in the NIL. The Code 
draftsmen state that it "moans that notice 
must be received with a sufficient margin of 
time to afford a reasonable opportunity to 
act on It, and that a notice roceivod by the 
president of a bank one minute before the 
bank’s toller cashes a chock is not effective 
to prevent the bank from becoming a holdor in 
due course." See also i 1-201(27) on notice 
to an organization. Accord: Sloan v. Union 


Bank & Co, , 67 Pa. 470 (1870) and 



Worden v. Kennedy , 2 I 4.6 Ky. 716, 56 S.W.2d 
329 (1933) whore notice of dofenso givon after 
holder had taken the instrument was hold not 
sufficient to provont him from being a holder 
in due course. 

DEFINITIONAL CROSS REFERENCES: 
"Accommodation party". Section 3-4-15. 
"Agreement". Section 1-201. 

"Alteration". Section 3-407. 

"Bank". Section 1-201. 

"Check". Section 3~lo4. 

"Holder in due course". Section 3-302. 
"Instrument". Soction 3-102. 

"Issue". Section 3-102. 

"Negotiation". Section 3-202. 

"Notice". Section 1-201. 

"Party". Soction 1-201. 

"Person". Section 1-201. 

"Presumed". Soction 1-201. 

"Promise". Soction 3-102. 

"Purchaser". Section 1-201. 

"Reasonable timo". Soction 1-204. 

"Signed". Soction 1-201, 

"Term". Section 1-201. 

Soction 3-305. Rights of a Holder in Duo Course . 

To the extont that a holder is a holder in due course he takos 
the instrument froo from 

(1) all claims to it on tho part of any porsonj and 

(2) all dofonses of any party to tho instrument with whom tho 



holdor has not dealt except 

(a) infancy, to the extent that it is a defense to a simple 
contract; and 

(b) such other incapacity, or duress, or illegality of the 
transaction, as renders the obligation of the party a 
nullity; and 

(c) such misrepresentation as has inducod the party to sign 
the instrument with neither knowledge nor reasonable 
opportunity to obtain knowledge of its character or its 
essontial terms; and 

(d) discharge in insolvency proceedings; and 

(o) any other discharge of which the holdor has notice whon 
ho takes tho instrument* 

DEL/J/hRE STUDY COMMENT 
The UCC continues the traditional dis¬ 
tinction between real and personal defenses 
to actions on negotiable instruments. Real 
defenses are available against holders in due 
course and generally exist whore the nogotiak 
bio instrument is legally ineffective at its 
inception. Forgery, incapacity to make a 
contract, and fraud in tho execution of a 
negotiable instrument arc examples of roal 
defenses, 

Personal defenses are available between 

immediate parties and against holders who do 

not qualify as holders in due course, Thoy 

do not dony tho oxistonco of a contract but 

rathor claim avoidance of liability on tho 
3-m 



instrument because of failure or absence of 
consideration, breach of warranty, fraud in 
the inducement, duress, mistake, or some 
other circumstance which makes the liability 
on the instrument voidable, 

Tho general thrust of § 3~305 is that a 
holder in due course takes free of personal 
defenses, and that all defenses are personal 
except those which deprive tho instrument of 
legal effect at its inception. Section 3-305 
applies to any person who is himself a holder 
in due courso, and equally to any transforoo 
who acquires tho rights of a holder in duo 
courso, Soo Do lav/are Study Commont to § 3-2QL 

( 1) Claims Of Any Torson . Section 
3-305(1) is generally in accord with § 57 of 
the NIL, 6 Del, C 157* The Codo substitutes 
tho word "takos" for "holds'* to make clear 
that a holdor in duo courso may still bo 
subjoct to any claims or dofonsos which arise 
against him aftor ho has taken tho instrument. 
It also substitutes tho phrase "claims to it 
on the part of any person" for "dofoct of 
title of prior parties" to mako explicit that 
a holdor in duo courso Is protoctod against 
sot-offs, garnishments, otc. 

(2) Dofonsos Of Any Party To Tho 
instrument - Executions . Tho phrase "all 
dofonsos" as used in § 3~305(2) includes 
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non-delivory, conditional delivory or 
delivery for a special purpose. Under §§ 

3“306(c) and 3“307(3) non-delivery or 
qualified delivery is expressly made a -> 
personal defense and the defendant has the 
burden of establishing it. See § l6 of the 
NIL, 6 Del. C ll6. 

Section of the NIL, provides that 
"Where an incomplete instrument has not been 
delivered it will not, if completed and 
negotiated, without authority, be a valid 
contract in the hands of any holder, as 
against any person whose signature was placed 
thereon before delivery, w Section 3~305(2) 
coupled with § 3-115 and 3"407 dealing with 
incomplete instruments and alteration have 
the effect of cutting off the defense of non¬ 
delivery of an incomplete instrument against 
a holder in due course and therefore changes 
the rule of § l£ of the NIL, 6 Del. C 115. 
Comment 5 to § 3 “l 15 states the reason for 
this change as follows, U A holder in due 
course sees and takes the same paper, whether 
it was complete when stolen or completed 
afterwards by the thief, and in each case he 
relies in good faith on the maker*s signature. 
The loss should fall upon the party whose 
conduct in signing the blank paper has made 
the fraud possible, rather than upon the 



innocent purchaser.“ A.L.I. and N.C.C.U.S.L., 
1962 Official Text And Comments Edition 
Uniform Commercial Code* p. 21l7 . 

S3 ' === . ' s - . = ==S === == 

(a) Infancy . Section 3-305(2)(a) is 
new but follows decisions under § 57 of 
the NIL, 6 Del, C 157* See Universal 
Credit Co, y, Hibbard . 273 Ky. 597, 117 
S,W,2d 583 (1928)| Montgomery v. Brown , 

1 Del. Co. 307 (Fa, 1888); 10 C.J.S. , 
Bills And Notes , Section 5o6(c). 

Section 3“305(2)(a) applies 
only to defenses. The right of rescission 
of a transfer of an instrument is cut 


off by the holder in due course. See 
Delaware Study Comment to s 3-207(1)(a). 
Local law is incorporated by the Code 
on the question of the extent to which 
infancy is a defense to a simple con¬ 
tract and thereby a dofonso against a 
holder in duo course. 


(b) Othor Incapacity. Section 
' ' ''/% ' 

3-305(2)(b) is also now, it covors 
mental incompotonco, guardianship, ultra 
vires acts or lack of corporate capacity 


to do businoss, any remaining incapacity 
of married women, or any othor incapacity 
apart from infancy. It Incorporates the 
local law of the enacting state regarding 

circumstances which will ronder the 

■}-n!. 



obligation of tho party a nullity. 

_(c) Fraud In The Factum . Section 
3“305(2)(c) is in accord with the NIL 
decisions recognizing tho defense of 
’’real” or "essential” fraud which is also 
referred to as fraud in the essence or 
fraud in the factum. This type of fraud 
can be assorted against a holder in due 
course, as distinguished from fraud in 
tho inducement which y/as merely a 
personal defense. As an illustration of 
fraud in factum the Code draftsmen cite 
tho case of a maker who is tricked into 
signing a noto in tho beliof that it is 
merely a receipt or some other document. 
They state that the theory of this real 
defense is that his signature on the 
instrument is ineffective bocauso ho did 
not intend to sign such an instrument at 
all. This defense extends to an 
instrument signed with knowledge that it 
is a negotiable instrument, but without 
knowlodgo of its essential terms. 

The draftsmen further state that 
excusable ignorance of the contents of 
tho writing signod is the test of tho 
defonso under § 3-305(2 )(c). 

Tiio party must not only have boon 

in ignoranco, but must also have had no 

3-115 



reason or opportunity to obtain 
knowledge. In determining what is a 
reasonable opportunity to obtain 
knowledge all rolovant factors including 
the ago and sox of tho party, intelli¬ 
gence, education and business experience, 
his ability to road or understand English 
the representations made to him and his 
reason to rely on them or to have con¬ 
fidence in tho person making them, the 
presence or absence of any third person 
who might read or explain tho instrument 
to him or any othor possibility of 
obtaining independent information, and 
the apparent necessity or lack of it for 
acting without delay are to be con¬ 
sidered, Accord: First National Bank 
Of Odessa y, Fazzari , 22 Misc.2d, 3$1, 

193 N.Y.S,2d 367 ) rov’d, on othor 
grounds, 13 App. 2 d 582, 212 N.Y.S.2d, 

380 ( 1961 ); Rosli v. First Nat’l Bank Of 
Allentown, 93 Fa, 397 (1880); New Jersoy 
Mortgage & Investment Co, v, Dorsey , 

158 A.2d 712 (1962); 10 C,J.S ,, Bills 
And Notes, § ^ 99 (b). See also Lore v, 
Girard Trust Corn Exchange Bank , lj-9 Del, 
54-0* 121 A,2d 309 (1956)-in considering 
a petition to show cause why an order to 

opon a.confession of judgment should not 
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bo opened where the petitioner alleged 
the note was procured by fraud, the court 
stated that fraud in the inception would 
be a personal defense. 

( d) Discharge In Insolvency Pro¬ 
ceedings . Section 3-305(2)(d) restates 
the rule of § lip of the Federal Bank¬ 
ruptcy Act, 11 U.S.C. § lip. It makes 
clear that any discharge in bankruptcy or 
other insolvency proceedings (see 
§ 1-201(22), supra.) is not cut off when 
the Instrument is purchased by a holder 
in due course, 

( 0 ) Any Other Discharge Of Which 
Holder Has Notico . Under the UCC, a 
holder in due course is not bound by any 
discharge of which ho has no notice. 

See § 3-602. Under § 3-30lf(l)(b) of the 
UCC, notice of discharge of less than all 
parties does not prevent a person’s 
becoming a holder in due course. Section 
122 of the NIL, 6 Del. C 222, provided 
that a "renunciation 5 * of his rights by a 
holder of an instrument is not effective 
against a subsequent holder in due course 
without notico. 

DEFINITIONAL CROSS REFERENCES; 

"Contract". Section 1-201. 

"Holder In due course", 
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Section 3~302 



"Insolvency proceedings” 


Section 1-201 


"Instrument", Section 3-102, 

"Notice", Section 1-201, 

"Party". Section 1-201, 

"Person". Soction 1-201. 

"Term". Section 1-201. 

Section 3~306. Rights of One Not Holdor in Duo Course, 

Unless he has tho rights of a holdor in duo course any person 
takes the instrument subject to 

(a) all valid claims to it on tho part of any person; and 

(b) all defenses of any party which would bo available in 
an action on a simple contract; and 

(c) tho dofonses of want or failure of consideration, non¬ 
performance of any condition precedent, non-delivery, 
or delivery for a special purpose (Soction 3 - 4 . 08 ); and 

(d) the defense that ho or a person through whom he holds 
tho instrument acquired it by theft, or that payment 
or satisfaction to such holder would bo inconsistent 
with the terms of a restrictive indorsement, Tho claim 
of any third person to tho instrument is not otherwise 
available as a defense to any party liable thereon unless 
tho third person himself defends tho action for such 
party, 

DELAWARE STUDY COMMENT 

Section 3-306 applies to any person who 

does not qualify in his own right as a holder 

in due course or has not acquired the rights 

of a holder in duo course by transfer in 

accord with § 3-201. This soction would apply 
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to a bona fide purchaser with notice that tho 
instrument is overdue. 

(a)&(b) Valid Claims And Contractual 
Defenses . Sections 3~306(a)&(b) are in 
accord with tho first sentence of § 58 of 
the NIL, 6 Del. C 158. Tho Code drafts¬ 
men note that the phrase "all valid 
claims to it on the part of any person’' 
includes not only claims of legal title 
but all lions, equitios or other claims 
of right against the instrument or its 
proceeds and also claims to rescind a 
prior negotiation and to recover tho 
instrument or its proceeds. Accord: See 
Gibson v, Gillospie . 4- W.W. Harr. 331, 

34- Del. 331) 152 A. 589 (1931) J Fehr v. 
Campbell , 4-88 Pa. 54-9* 137 Atl, 113 
(1927); Croach v. United Mercantile 
Agencies, 299 Ky. 208, l 8 i|. S ,17.2d 574 . 
(194-5); Gannon v, Bronston , 24-6 Ky. 6l2, 
55 3.¥?. 2 d 359 (1933) • 

(c) Consideration, Condition 
Precedent. Non-delivery, Or Delivery For 
A Special Purpose . Section 3~306(c) con¬ 
denses tho consideration provisions of 
§ 28 of tho NIL, 6 Dol. C 128 and tho 
delivery provisions of § l 6 of tho NIL, 

6 Dol, C ll6 into a single section. See 
Gibson v. Gillespie . 4 . W.Y7. Harr. 331, 
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34- Dol. 331> 152 A* 589 ( 1931 )“absence 
or failuro of consideration is a good 
dofenso in a suit by one not a holder 
in due course; Wilmington Trust Co. y. 
Morgan , 5 Boyce 261 , 28 Del. 261 , 92 Atl. 
988 (1914) -an affadavit of defense in an 
action on a note sufficiently alleged 
that it was delivered for a special 
purpose only and not to transfer property 
therein and was therefore sufficient to 
prevent judgment being entered thereon; 
Shriver v. Dandy . 12 Del. Ch. 390 , 113 
Atl. 612 (1921) -note of deceased to 
another found in deceased's effects had 
no effect as it was not shown that it 
was ever delivered or that consideration 
was given, 

( d) Claims Of Third Persons . 

Section 3“306(d) is generally in accord 
with §§ 36 and 37 of the NIL, 6 Del. C 
136 and 137 ? and the last sentence of 
§ 59 of the NIL, 6 Del. C 159 . The last 
sentence of § 59 prevents the obligor 
from setting up the right of a third 
party as a defense, but unlike the Code 
makes no exception in the case of theft 
or a restrictive ondorsomont. 

Since the obligation of the obligor 

is to pay the holder, the claims of 
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others aro not his concern. Often he 
is not in a position to prove or dis¬ 
prove these claims. The provision that 
he may not do so therefore protects him 
as well as the holder. Nothing in this 
section prevents the claimant from 
intervening or assigning his claim or 
prevents the obligor from interpleading 
the claimant. 


DEFINITIONAL CROSS REFERENCES: 

"Action”. Section 1-201. 

"Contract". Section 1-201. 

"Delivery", Section 1-201. 

"Holder In due course". Section 3-302. 
"Instrument". Section 3-102. 

"Party". Section 1-201. 

"Person", Section 1-201. 

"Rights". Section 1-201. 

Section 3-307« Burden of Establishing Signatures;, Defenses and Due 
Course . 

(1) Unless specifically denied In the pleadings each signature 
on an instrument is admitted. When the effectiveness of a signature 
is put in issue 

(a) the burden of establishing it is on the party cla imi ng 
under the signature; but 

(b) the signature is presumed to be genuine or authorized 
except where the action is to enforce the obligation 
of a purported signer who has died or become Incom¬ 
petent before proof is required. 



(2) When signatures are admitted =-statl:shed., production 
of the instrument entitles a holder to recover ..n it unless the 
defendant establishes a defense,, 

(3) After it is shown that a defense exists a person claiming 
the rights of a holder in due course has the burden of establishing 
that he or some person under whom he claims is in all respects a 
holder in due course* 

DELAWARE STUDY COMMENT 
(1) Signature Admitted Unless Spe cifi- 
daily Denied; Presumption Of G-enuin eness ", 

Bu rdon 0^ Est ablishi ng A Sig nature, Section 
3-307(1) is now but is not inconsistent with 
existing Delaware law, 10 Del. C 3917, pro¬ 
viding that where a copy of the instrument 
has been filed with the complaint each 
signature is admitted unless specifically 
denied. The purpose of this Code section is 
to require a specific denial of the 
signature in order to give a plaintiff notice 
of the defense interposed. While I 3-307 
(l)(a) places the burden of establishing any 
signature on the person claiming under it, 
he is aided by the presumption of genuine¬ 
ness set forth in S 3~307 (i)(b) except where 
the action is to enforce the obligation of a 
purported signer who has died or become 
incompetent before proof is required. 

* Burden of establishing* is defined in the 
definitions section of this Act (Section 
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1-201). The burden is on the party claiming 

under the signature, but he is aided by the 

presumption that it is genuine or authorized 

stated in paragraph (b). t Presumption * is 

also defined in this Act (Section 1-201), It 

means that until some evidence is introduced 

which would support a finding that the 

signature is forged or unauthorized the 

plaintiff Is not required to prove that It is 

authentic. The presumption rests upon the 

fact that in ordinary experience forged or 

unauthorized signatures are very uncommon, 

and normally any evidence is within the 

control of the defendant or more accessible 

to him. He is therefore required to make 

some sufficient showing of the grounds for 

his denial before the plaintiff Is put to his 

proof. His evidence need not be sufficient 

to require a directed verdict in his favor, 

but it must be enough to support his denial 

by permitting a finding in his favor. Until 

he introduces such evidence the presumption 

requires a finding for the plaintiff. Once 

such evidence Is Introduced the burden of 

establishing the signature by a preponderance 

of the total evidence Is on the plaintiff,” 
Comment 1,A.L.I. and N.C.C.U.S.L. 1962* 

See Pusey v. Pyl e. Houst. 98 (1869)-action 

on note by Indorsee against makers who did 
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not file with their pleas any affadavit 
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the court held 


denying their signatures - 
the signatures should be taken to be admitted; 
Hollis v. Vandergrift . 5 Houst. 597 (1879)- 
defendant who did not file with his plea an 
affadavit denying his signature on the note 
sued upon was not permitted to prove a 
material alteration in the signature at the 
trial; Xtalo-Petroleum Corp. of America v« 
Hannigan , 1 Terry 534* lip A.2d IpOl, I).05 
(194.0)-applying above rules to a signature 
affixed to a promissory note by a president 
and assistant secretary of a corporation. 

See also Fairthorns v. Garden , 1 Houst. 197 
(l855)“where the court held that a holder of 
a note indorsed in blank may maintain an 
action against the maker without showing how 
he obtained the note unless he is notified 
previous to the trial that the payment of it 
would be resisted for good and sufficient 
reasons in la?/. 

( 2) Production Of Instrument When 
Signatures Are Admitted Or Established . 
Section 3-307(2) is substituted for the 
first sentence of § 59 of the 1L, 6 Del. C 
159• Under the UCC once a signature is 
proved or admitted, the holder makes his 
case by production of the instrument unless 
other evidence is introduced to establish a 
defense* 
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Q). Burden Of Establishing Due Course 
Status After Defense Is Shown , Section 
3-307(3) is a rephrasing of the second clause 
of the first sentence of § 59 of the NIL, 6 
Del. C 159 . it provides that the need for 
proving a holder in due course status does 
not arise unless some defense is introduced. 
^ ee Battaglino v. Industrial Trust Co ., 20 
Del, Ch. 344# 175 Atl, 5o (1934-) where the 
court by way of dicta, stated that "if the 
cause were at hearing upon the evidence, 
proof by the Jm. aker "7 of facts showing the 
fraud alleged by the bill would shift to the 
shoulders of the ^/holder? the burden of 
showing its character as a holder in due 
course," The court then ruled that as a 
matter of pleading, the maker may by alleging 
the infirmity, put upon the holder the burden 
of averring facts necessary to establish his 
holder in due course status. 175 Atl. 5o, 5l, 
DEFINITIONAL CROSS REFERENCES: 

"Action". Section 1-201. 

"Burden of establishing". Section 1-201. 
"Defendant". Section 1-201, 

"Genuine". Section 1-201. 

"Holder". Section 1-201. 

"Holder in due course”. Section 3-302. 
"Instrument". Section 3-102. 
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"Party". Section 1-201. 


"Person". Section 1-201, 
"Presumed". Section 1-201. 
"Rights"* Section 1-201. 
"Signature". Section 3-Ij.Ol. 






CHAPTER 3: COMMERCIAL PAPER 


SUBCHAPTER ij.: LIABILITY OF PARTIES 
Section 3**4-01* Signature . 

(1) Ho person is liable on an instrument unless his signature 
appears thereon. 

(2) A signature is made by use of any name, including any tirade 
or assumed name, upon an instrument, or by any word or mark used In 
lieu of a written signature, 

DELAWARE STUDY COM,IE NT 

(1) Signature Prerequisite To Liability . 
Section 3“4-01 providing that no person is 
liable on an instrument unless his signature 
is thereon is in accord with § 18 of the NIL, 
6 Del. C 118. Tills well established rule is 
applied chiefly In cases holding that a 
principal whose name does not appear on an 
instrument signed by his agent is not liable 
thereon even though the payee knew when it 
was issued that it was Intended to be the 
obligation of the one who did not sign. 

The exceptions made relating to 
'’extrinsic' 1 acceptances by other writings 
(see NIL |§ 134 . and 135, 6 Del. C 234 and 235) 
are excluded In the Code by virtue of § 3“4lO 
of the UCC defining "acceptance” and the 
rules governing its operation. See Delaware 
Study Comment to § 3«4lO, Infra. Section 
3“401 should also be read in connection with 
§ 3-202(2) providing that an indorsement must 



be written by or on behalf of the holder on 
the instrument or other papers so firmly 
affixed thereto as to become a part of the 
paper. 

Section of the Code provides that 

an unauthorized signature operates as 11 the 
signature of the unauthorized signer". This 
means that the person who forges another*s 
signature on a negotiable instrument would be 
liable on the instrument even though his 
signature does not appear anywhere on the 
instrument, 

(2) Yihat Constitutes A Signature . The 
reference in g 3 -4.01(2) as to what will be 
held to constitute a “signature" under the 
Code is broader than the second sentence of 
§ 18 of the NIL, 6 Del. C 118. However it is 
in accord with the generally accepted rule. 
See Britton, Bills And Notes , g 8• Flanders 
y... Snare , 37 Pa, Super, 28 (1908)-use of 
rubber stamp for signature. 

DEPT MI TI0ML CROSS REFERENCES : 

"Person". Section 1-201, 

"Instrument". Section 3-102. 

"Signed". Section 1-201. 

"Written". Section 1-201. 

Section 3-lp02. Signature in Ambiguous Capacity . 

Unless the instrument clearly indicates that a signature is 

made in some other capacity it is an Indorsement. 
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DELAWARE STUDY COMMENT 
Section 3“l'-0 2 is in accord with § 17(6) 
and 63 of the NIL, 6 Del. C 117(6) and 163 , 
DEFINITIONAL CROSS REFERENCES: 
n Instrument'*, Section 3-102. 

'’Signature". Section 3-4-01, 

Section 3“403* Signature by Authorized Representative . 

(1) A signature may be made by an agent or other representative# 
and his authority to make It may be established as in other cases 

of representation. No particular form of appointment is necessary 
to establish such authority. 

(2) An authorized representative who signs his own name to an 
instrument 

(a) Is personally obligated if the Instrument neither names 
the person represented nor shows that the representa¬ 
tive signed in a representative capacity! 

(b) except as otherwise established between the Immediate 
parties# is personally obligated if the instrument 
names the person represented but does not show that the 
representative signed In a representative capacity# or 
if the instrument does not name the person represented 
but does show that the representative signed in a 
representative capacity, 

(3) Except as otherwise established the name of an organiza¬ 
tion preceded or followed by the name and office of an authorized 
individual Is a signature made In a representative capacity. 

DELAWARE STUDY COMMENT 

(1) Signature By Representative . Sectin 
3~4°3(1) is in accord with § 19 of the NIL# 
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6 Del. C 119, with the exception that the 
Code adds the phrase 11 or other r’epresenta 1 *' 
tive ,r . However this will not change existing 
Delaware law since the courts have given the 
term fr agent rr a broad interpretation under the 
NIL. See Carre v. Seaman , 8 W.W.IIarr. 197 , 

38 Del. 197; 190 Atl. 561). (i937)-a declara- 
tion against executrix individually on notes 
endorsed by her as executrix was demurrable 
x or failure to allege lack of authority to 
endorse in a representative capacity. 

(.2) Liability Of Representative Who 
Signs . Section 3“4-03(2)(a) provides that 
where an authox’ized representative signs his 
own name to an instrument and omits the name 
of the person represented and his representa¬ 
tive capacity he is personally obligated. 3 t 
precludes parol evidence to alter the 
liability of the parties where an agent or 
other representative signs merely his own 
name alone omitting both the fact of 
representation and the name of the person 
being represented. This is in accord with 
§ 20 of the NIL a^cl case law. See Purgold 
V.J.L. Hachtmann & Co, Inc. , 201 N.Y.S. 76 , 
aff *d without opinion, 20ip App. Div. 861)., 

197 N.Y.S. 192 (1922)j Norman v« Beling , 58 
N.J. Super. 575, 157 A.2d 17 (1959). 

Section 3“4-03 ( 2 ) (b) provides that where 

3-1 in 



an authorized representative signs his own 
name to an instrument he is personally- 
obligated if the instrument names the person 
representated but does not shot¥ that the 
representative signed in a representative 
capacity, or if the instrument does not name 
the person represented but does show that 
the representative signed in a representative 
capacity. In either one of these fact 
situations the UCC permits the use of parol 
evidence to establish liability as between 
the immediate parties. Accord: Megowan v, 
Peterson , 65 N,E. 738, 739 (1902)~fact of 
representation disclosed but name of person 
represented not disclosed. 

The Code draftsmen illustrate the 
manner in which I 3~I|.03 would operate as 
follows: "Assuming that Peter Pringle is a 
principal and Arthur Adams is his agent, an 
instrument might, for example, bear the 
following signatures affixed by the agent - 

(a) 'Peter Pringle 1 , or 

(b) 'Arthur Adams 1 , or 

(c) 'Peter Pringle by Arthur Adams, 

Agent', or 

(d) 'Arthur Adams, Agent', or 

(e) 'Peter Pringle 

Arthur Adams', or 

(f) ’Peter Pringle Corporation 
^_ 1rn Arthur Adams', 



A signature in form (a) does not bind 
Adams if authorized (Sections 3-ij.Ol and 
A signature as in (b) personally 


obligates the agent and parol evidence is 
inadmissible under subsection ( 2 )(a) to dis¬ 
establish his obligation. 

The unambiguous way to make the repre¬ 
sentation clear is to sign as in (c). Any 
other definite indication is sufficient, as 
where the instrument reads «Peter Pringle 
promises to payt and it is signed *Arthur 
Adams, Agent,I Adams is not bound if he is 
authorized (Section 3 -IpOlp) • 

Subsection 2 (b) adopts the New York 
(minority) rule of Megowan v, Peterson, 173 
N.Y. 1 (1902), in such a case as (cl)j and 
adopts the majority rule in such a case as 
(e). In both cases the section admits parol 


X. and N.C.C.U.S.L, 
Commercial Code , p. 


evidence in litigation between the immediate 
parties to prove signature by the agent in 
his representative capacity. Case (f) is 

mi su ^j e , c ^ same rule,” See Comment 3, A.L, 

1902 Of ficial Text And Comments Edition Uni form 
2 °9. Section 21 of the"NIL, 6 Del. C 121, on 

signature by "procuration'' is omitted. This 

will probably not change the law. As 

indicated in Comment I 4 . by the draftsmen "per 

procuration" is often understood to be the 

equivalent of "by". See Clinton v. Hibbs . 

202 Ky. 304 , 259 S.W. 356 , 359 ( 1924 .). 
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(3) Name Of Organization Preceded Or 
Followed By Marne And Office Of Authorized 
Individual , Section 3“4-03(3) is In accord 
with § 20 of the NIL, 6 Del. C 120 and case 
law. See Dover Motors Corp. v. North and 
South Motor Lines, Inc. , 8 W.W, Harr, I 4 . 67 , 
38 Del. I 4 . 67 , 193 Atl, 592 (1937)-note held 
to be signed in a representative capacity 

where it was signed as follows: 

“North and South Motor Lines, Inc,, 

R. E, Norris-, Pres," * ' * r! ' * 

See also Chelsea Exchange Bank v» First 

United Presbyterian Church, 89 Misc, 6 l 6 , 

152 N.Y.S. 201 (1915). 

DEFINITIONAL CROSS REFERENCES: 
"Instrument". Section 3-102. 

’'Person", Section 1-201. 

"Representative". Section 1-201. 
"Signature". Section 3 —I 4 -OI. 

Section 3“4 o 4» Unauthorized Signatures , 

(1) Any unauthorized signature is wholly Inoperative as that 
of the person whose name is signed unless he ratifies it or is 
precluded from denying it; but it opei^atos as the signature of the 
unauthorized signer In favor of any person who In good faith pays 
the Instrument or takes It for value. 

(2) Any unauthorized signature may be ratified for all pur¬ 
poses of this Chapter. Such ratification does not of Itself affect 
any rights of the person ratifying against the actual signer, 

' .DELAWARE STUDY COMMENT 

(1) Unauthorized Signature Inoperative . 
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"Unauthorized Signature" is defined in 
i 1-201 (li-3) of the UCC as a signature made 
without actual, implied or apparent authority 
and includes a forgery. The portion of 
§ 3-4 o 4(1) specifying that any unauthorized 
signature is wholly inoperative as that of a 
person whose name is signed unless he 
ratifies it or is precluded from denying it 
is in accord with § 23 of the NIL, 6 Del. C 
123 t and existing law regarding estoppel, 
laches and other grounds which prevent a 
person whose signature is forged from 
recovering. See Union Wholesale Co, v. Bank 
_of Delaware j 190 A. 2 d 761 ( 1963 ); First Nat«l 
Bank v. Albright . Ill Pa, Super. 392 , 395 
(1934-) J Day and Nig ht National Bank v, 

Polley , 257 Ky. 36 , 77 S.W.2d 35l (1934-). 

The second clause of § 3~4-04-(l) making 
the unauthorized signer liable in favor of 
any person who in good faith pays the 
instrument or takes It for value has no 
express counterpart in the NIL, but has been 
held to be in accord with S 20 NIL, 6 Del. C 
120. See Carre v. Seaman . 8 W.W.Harr, 197 , 

38 Del, 197, 190 Atl. 56 I 4 . (1937) J New 
Georgia National Bank v. J. & G, Lippmann , 

24-9 N.Y. 307, 164- N.E. 108 ( 1928 ). The Code 
extends the rule of these cases to the 

forgery situation as well. 
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(2) Ratification , Section 3 -Ii_otj- (2) has 
no counterpart in the ML and resolves a 
division of authority in the case law as to 
whether a forged instrument may be ratified. 
See 150 A.L.R. 978 (19l|i|-), The cases holding 
that such signatures could not be ratified 
appear to be based on the theory that the 
alleged maker should not be permitted to 
allow the forger to go unpunished. However 
the limitation in § 3-IpOip(2) of the effect of 
any ratification to "the purposes of this 
article" avoids the possibility of such a 
ratification for civil law purposes 
eliminating the criminal law liability of the 
forger. This is also expressly stated in 
Comment 3 to § 3by the Code draftsmen. 
See Comment 3 A.L.I. and N.C.C.U.S.L. 1962 
Official Text And Comments Edition Uniform 
Commercial Code , pp. 290-291. 

DEFINITIONAL CROSS REFERENCES: 

"Good faith". Section 1-201. 

"Instrument", Section 3-102. 

"Person", Section 1-201. 

"Rights". Section 1-201. 

"Signature". Section 3-ipOl. 

"Signed", Section 1-201, 

"Unauthorized signature". Section 1-201. 
"Value". Section 3“303. 


3-135 


Section 3~4-05» Impostors; Signature i n Name of Payee . 


(1) An indorsement by any person in the name of a named payee 
is effective if 

(a) an impostor by use of the mails or otherwise has in¬ 
duced the maker or drawer to issue the instrument to 
him or his confederate in the name of the payee; or 

(b) a person signing as or on behalf of a maker or drawer 
intends the payee to have no interest In the instrument; 
or 

(c) an agent or employee of the maker or drawer has sup¬ 
plied him with the name of the payee intending the 
latter to have no such interest. 

(2) Nothing in this section shall affect the criminal or civil 
liability of the person so Indorsing. 

DELAY;ARE STUDY COMMENT 
(1) Impostor, " Fictitious Payee”* 
“Faithless Employee” . Section 3“4-05(l)(a) 

Is new. It rejects the distinction made by 
some cases between impostor by mail and face 
to face impostors. See Russell v. Second 
National Bank of Paterson ,, 13 6 N.J.L. 270* 

55 A.2d 211 (194.7)5 Halsey v. Bank of New 
York & Trust Co. , 270 N.Y. 134-* 200 N.E. 671 , 
(1936); Market St. Title & Trust Co. v. 
Shelten , 296 Pa, 230, 235* l45 Atl. 8 I 4.8 
(1929)* This distinction often resulted In 
the loss falling on a later holder whereas 
the Code makes the loss fall on the drawer 

who thought the Impostor and the named payee 
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were one and the same. The Code result is 
based on the theory that the drawer is in the 
best position to prevent the fraud in such 
cases and to adequately insure himself against 
such loss. 

Section 3 -J 4 . 05 (1) (b) is substantially in 
accord with I 9(3) of the MIL, 6 Del. C 109(3), 
Section 3“*<4-0^(1) (c) is new and extends the 
rule of § 9(3) of the ML to cover the 
l, padded payroll” type of case. 

Section 3 —lj_0^ (1) generally enlarges 
§9(3) of the ML. The words ’’fictitious or 
non-existing persons" have been eliminated 
because they are misleading, since the 
existence or non-existence of the named payee 
is not decisive and is important only as it 
may bear on the intent that he shall have no 
interest in the instrument. Such instru¬ 
ments are no longer made payable to bearer 
and endorsements are necessary for negotia¬ 
tion. The section however recognizes as 
effective endorsement of the types of paper 
it covers, no matter by whom made. The Code 
draftsmen illustrate the application of 
§ 3-4-05(1) (b) by the following examples: 

”a. The drawer of a check, for his own 
reasons, makes it payable to P knowing that 
P does not exist. 

b. The drawer makes the check payable 
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In the name of P, A person named P exists, 
but the drawer does not know It. 

o. The drawer makes the check payable 
to P, an existing person whom he knows, 
intending to receive the money himself and 
that P shall have no interest in the check, 

d. The treasurer of a corporation 
draws Its check payable to P, who to the 
knowledge of the treasurer does not exist, 

e. The treasurer of a corporation draws 
its check payable to P. P exists but the 
treasurer has fraudulently added his name to 
the payroll intending that he shall not 
receive the check. 

f. The president and the treasurer of 
a corporation both sign its check payable to 
P. P does not exist. The treasurer kno?/s it 
but the president does not, 

g. The same facts as f, except that P 
exists and the treasurer knows it, but 
intends that P shall have no interest in the 
check." See Comment 3, A.L.I. and N.C.C.U.S, 
L,, 1962 Official Text And Comments Edition 

Uniform Commercial Code , p. 293, 

The Code draftsmen illustrate the appli¬ 
cation of § 3 - 4 - 05 ( 1 ) (c) with the following 
examples: 

"a. An employee of a corporation pre¬ 
pares a padded payroll for Its treasurer, 
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which includes the name of P. P does not 
exists and the employee knows it, but the 
treasurer does not. The treasurer draws the 
corporation’s check payable to P, 

b. The same facts as a, except that P 
exists and the employee knows it but intends 
him to have no interest in the check. In 
both cases an indorsement by any person in 
the name of P is effective and the loss falls 
on the corporation" See Comment I 4 . A.L.I, and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , p. 293. 

(2) Criminal And Civil Liability Of 
Indorsee . Section 3~^05(2) makes it clear 
that § 3 -lj. 05 (l) is not intended to effect 
the criminal liability for forgery or any 
other crime, or similar liability to the 
drawer or to any other person. The Code 
draftsmen also note that this section is to 
be read in conjunction with § 3 -lj. 0 [(.(l) 
pursuant to which an unauthorized signer is 
personally liable on the signature to any 
person who takes the instrument in good 
faith. 

DEFINITIONAL CROSS REFERENCES; 
"Instrument”. Section 3-102. 

"Issue”. Section 3-102. 

"Person". Section 1-201. 

"Signature". Section 3 -I 4 . 0 1. 
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Section 3-l|.o6 # Negligence Contributing to Alteration or Unauthorized 
Signature . 

Any person who by his negligence substantially contributes to a 
material alteration of the instrument or to the making of an 
unauthorized signature is precluded from asserting the alteration 
or lack of authority against a holder in due course or against a 
drawee or other payor who pays the instrument in good faith and in 
accordance with the reasonable commercial standards of the drawee's 
or payor's business, 

DELAWARE STUDY COMMENT 
Section 3~4o6 is in accord with Dela?/are 
case law. See National Dredging Co, v. 
Presid ent, etc . , of Farmer's Bank . 69 Atl, 

607 (1908) and Union Wholesale Co. v . Bank 
O f Delaware , 190.2d 761 (1963)-bank paying 
forged checks liable to its depositor unless 
bank establishes ( 1 ) that it exercised due 
diligence in the manner of conducting its 
operations, ( 2 ) that the depositor itself 
was negligent in not verifying bank statements 
with its own records and ( 3 ) that such 
negligence was the proximate cause of the 

bank paying out the sums on the forged checks 
presented, 

DEFINITIONAL CROSS REFERENCES: 
"Alteration”. Section 3 - 407 , 

"Good faith”. Section 1-201, 

"Holder In due course”. Section 3-302, 
"Instrument”, Section 3-102, 
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"Person". Section 1-201 


"Unauthorized signature". Section 1-201. 
Section 3-lf07» Alteration . 

(1) Any alteration of an instrument is material which changes 
the contract of any party thereto in any respect, including any 
such change in 

(a) the number or relations of the parties; or 

(b) an incomplete instrument, by completing it otherwise 
than as authorized; or 

(c) the writing as signed, by adding to it or by removing 
any part of it, 

(2) As against any person other than a subsequent holder in 
due course 

(a) alteration by the holder which is both fraudulent and 
material discharges any party whose contract is thereby 
changed unless that party assents or is precluded from 
asserting the defense; 

(b) no other alteration discharges any party and the 
instrument may be enforced according to its original 
tenor, or as to incomplete instruments according to the 
authority given. 

(3) A subsequent holder in due course may in all cases enforce 
the instrument according to its original tenor, and when an 
incomplete instrument has been completed, he may enforce it as 
completed. 

DELAWARE STUDY COMMENT 
ll) Material Alteration Defined . 

Section 3-4.07(1) providing that an alteration 

is material which "changes the contract of 
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is 


any party thereto in any respect,’* 
generally in accord with the more specific 
provisions of § 125 of the NIL, 6 Del. C 225. 
See Sudler v, Collins , 2 Houst. 538, 30 Del. 
538 (1863)-alteration of place of payment; 
Waypole v, Ellison . 4- Houst. 322, 9 Del, 322 
( 1872 )-addition of words ’’with interest”; 
Warren v. Layton . 3 Harr. IpOlp (l81p.)-changing 
the date of the instrument. 

The Code draftsmen state in their comments 
that § 3 - 4.07 ( 1 ) (a) specifically lists change 
in the number or relations of the parties as 
one type of material alteration in order to 
make it clear that any such change is 
material only if it changes the contract of 
one who has signed. They note that the 
addition of a co-maker or a surety does not 
change In most jurisdictions the contract 
of the party who has signed as a maker and 
therefore should not be held material as to 
him. However the addition of the name of an 
alternative payee would be material since it 
changes his obligation. 

The Code draftsmen also state that 
i 3-4W1) (c) specifically mentions a change 
in the writing as signed by adding to it or 
removing any part of it in order to cover 
occasional cases of addition of sticker 
clauses, or scissoring or perforating 





instruments where the separation is not 
authorized. 

Section 3-4-07 (1) (b) dealing mth unauth¬ 
orized completion of an instrument should be 
read in connection with II 3-115 and 3-4-07(2) 
and (3). 

(2 )(a) Fraudulent And Material Alteratio n 
Required . Section 3“4-07(2) is generally in 
accord with § 124- of the NIL, 6 Del. C 224-. 
However the requirement that the alteration 
be fraudulent as well as material is new and 
is a change from the majority view. See 
2 Am. Jur. 6o8; Brannan, Negotiable Instru¬ 
ments (7th ed.) 1198. The UCC also expressly 
provides the alteration must be by the holder 
and the defense must be raised by the party 
whose contract is changed by the alteration. 
These latter provisions make it clear that 
the acts of the holder J s authorized agent or 
employee are to be attributed to him but 
spoliation by any meddling stranger does not 
affect the rights of the holder. The dis¬ 
charge Is a personal defense of a party whose 
contract is changed by the alteration, and 
other parties are not si titled to assert It. 

The affected party Is prevented from 

asserting the discharge If he assents to the 

alteration or is estopped or otherwise barred 

from asserting the defense. Accord: 
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See H ollis v„ Vandergrift . 5 Houst, $ 21, 10 
Del 0 521 (1879) material alteration made at 
the instance of the maker before signing, or 
approved by him after signing, will not avoid 
the note as to him. 

(2) (b) Enforcement According To Original 
Tenor Or According To Authority Given . See 
Delaware Study Comment to § 3-4-07(3). 

(3) Subsequent Holder In Due Course . 
Sections 3«407(2)(b) and 3"407(3) are 
generally in accord with §§ l4 and 124 of the 
NIL, 6 Del. C 114 and 224. Section 3~4o7(3) 
provides that a subsequent holder in due 
course takes free of the discharge in all 
cases, and may enforce the instrument accord¬ 
ing to its original tenor and when an 
incomplete instrument has been completed he 
may enforce it as completed. If he so chooses 
the holder in due course may elect to enforce 
the instrument aa provided in § 3~407(2)(b) 
according to its original tenor, or with 
reference to incomplete Instruments according 
to the authority given. 

These provisions of § 3-407 are a 
specialized application of the general rule 
in § 3-602 that no discharge of any party 
provided for by the article on commercial 
paper is effective against a subsequent 

holder in due course unless he has notice of 
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It when he takes the Instrument. These pro¬ 
visions should also be read in connection 
with § 3 -i |.06 providing that the holder in 
due course may enforce the Instrument in its 
altered form where the maker's or drawer*s 
negligence has substantially contributed to 
the alteration. See also § 4-“4-01, infra,, 
re a bank's right to charge its customers 
account in case of altered instruments. 

Section 3-4-07(3) reverses § 15 of the 
NIL, 6 Del. 0 115. Under the UCC the holder 
in due course prevails even where an instru¬ 
ment is stolen from the maker or drawer and 
completed after the theft, (See also § 3-115, 
supra.) 

DEFINITIONAL CROSS REFERENCES: 
"Contract”, Section 1-201. 

"Holder". Section 1-201. 

"Holder in due course". Section 3-302, 
"Instrument". Section 3-102. 

"Party",. Section 1-201. 

"Person". Section 1-201. 

"Signed". Section 1-201. 

"Writing". Section 1-201. 

Section 3-4-08.- Consideration . 

Want or failure of consideration is a defense as against any 
person not having the rights of a holder In due course (Section 
3-305 )» except that no consideration is necessary for an instrument 
or obligation thereon given in payment of or as security for an 
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antecedent obligation of any kind. Nothing in this section shall 
be taken to displace any statute outside this Act under which a 
promise is enforceable notwithstanding lack or failure of considera¬ 
tion. Partial failure of consideration is a defense pro tanto 
whether or not the failure is in an ascertained or liquidated 
amount. 

DELAWARE STUDY COMMENT 
The portion of § 3“4o8 specifying that 
want or failure of consideration is a 
defense as against any person not having the 
rights of a holder in due course is in accord 
with § 28 of the NIL, 6 Del. C 128 and 
Delaware case law. See Gibson v t Gillespie . 

I|. W.W. Harr. 331, 34 Del. 331, 152 Atl. 589 
(1939); McCready y, Cann . 5 Harr. 175, 5 Del. 
175 (1849). 

The second clause of the first sentence 
of § 3-l|.08 provides that no consideration is 
necessary for an instrument or obligation 
thereon given in payment of or as security 
for an antecedent obligation of any kind. 

This adopts the majority view in a con¬ 
flicting line of cases interpreting §§ 25 and 
28 of the NIL, 6 Del. C 125 and 128. See 
Horrell v. Reeves . 72 Pa, Supsr. 129 ( 1919 ), 
Gordon v, Rossen . 8 l Pitt L.J. 528 (1933)- 
holding that defense of lack of consideration 
was valid where note was taken In payment of 

an antecedent debt. Contra see 
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Mar ohard v, Porter . 317 Mass, i)44_, 56 
N.E, 2 d 872 (1944)» Limbelman v, Finnegan . 
llf.1 Iowa 358, 118 N.W. 312 (1919) 5 Kelso & Co. . 
ViJdlias, 22 i|. N.Y. 528, 121 N.E, 364 . ( 1918)5 
Bush v. Packard . 3 Har. 385 , 3 Del. 385 
( 184 - 1 ). 

Unlike the NIL, the UGG clearly dis¬ 
tinguishes ’’consideration" from “value". 

Under the UCC, the term consideration refers 
to what the obligor has received for his 
obligation. It is important only on the 
question of whether his obligation can be 
enforced against him. 

The second sentence of § 3-4-08 providing 
that nothing in this section shall displace 
any statute outside the Act is not found in 
the NIL, The final sentence of i 3-4-08, 
relating to partial failure of consideration, 
is in accord with § 28 of the NIL, 6 Del, C 
128, See also Journal Printing Co. y. 

Maxwell, 1 Penn. 5ll, 17 Del, 5ll, 4.3 Atl. 

6l5 (l 899 )-holder of a note had notice of 
fraud in its inception but property for 
vh Ich it was given had some value and holder 
therefore could recover pro tanto. 

DEFINITIONAL CROSS REFERENCES: 

“Holder in due course". Section 3-302. 

"Instrument", Section 3-102. 

"Person". Section 1-201. 

"Rights". Section 1-201, 
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Section 3 -I 4 .O 9 . Draft Not Assignment , 

(1) A check or other draft does not of itself operate 
assignment of any j.unds in the hands of the drawee available for 
its payment, and the drawee is not liable on the instrument until 
he accepts it, 

(2) Nothing in this section shall affect any liability in con¬ 
tract, tort or otherwise arising from any letter of credit or other 
obligation or representation which is not an acceptance, 

DELAWARE STUDY COMMENT 
Section 3—4.09 combines §§ 127 and I 89 
of the NIL, 6 Del, C 227 and 289 and restates 
the present provision that a check or bill 
does not, of itself operate as an assignment 
of the drawer*s funds in the hands of the 
drawee. Accord: See Polotsky v. Artisans 
Savings Bank , 7 W.W.Harr, 151, 37 Del. 151, 
188 Atl, 63 (1936); State v, Vandenburg , 

9 W.W.Harr, 4 . 98 , 39 Del, 4-89, 2 A.2d 916 
(1939)J Missouri-Kansas Pipe Line Co. v. 
Sathely/aite , 1 Terry, 551, ij-0 Del. 551, lij. 

A.2d (194-0) * On the circumstances ?/hich 

are sufficient to establish an assignment see 
Aigler, Rights Of A Holder Of A Bill Of 
Exchange Against The Drawee, 38 Harv, L. Rev. 
857 (1925). 

The language of i 189 of the NIL, 6 Del, 

C 289 that "the bank Is not liable to the 

holder 1 ' is eliminated because it Is inacc urate . 

The drawee is not liable on the instrument 
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until he accepts bat he remains liable to 
the holder for any other liability. See 
i ip—302 <, infra. The language of §3-27 per¬ 
taining to a bill contains a comparable 
ambiguity. However a recent Delaware case 
held that § 127 of the NIL, 6 Del. C 227 > 
refers to the drawee’s liability on the bill ? 
that is, to his obligation to the payee on 
payee’s order to pay the bill and that it 
has no application to the drawee’s obligatipn 
to the depositor for improper debits result¬ 
ing from payments in connection with forged 
instruments. See Security Storage Co. v» 
Equitable Trust Co. , 1 Storey lip, llp7 A.2d 
507 (1959)* This result Is in accord with 
§ 3-ij-09. 

Section 3“4-09(2) is new and is intended 
to make it clear that this section does not 
effect any other liability that may arise 
apart from the Instrument, 

DEFINITIONAL CROSS REFERENCES: 
’’Acceptance 1 ’. Section 3“4-TO. 

"Check”. Section 3“10ip, 

"Contract”. Section 1-201. 

"Draft”. Section 3-loIp. 

"Instrument”, Section 3-102, 

"Letter of credit”. Section 5>-10Ip, 

Section 3~ipl0. Definition and Operation of Acceptance . 

(1) Acceptance is the drawee’s signed engagement to honor the 
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draft as presented. It must be written cm the draft, and may con¬ 
sist of his signature alone. It becomes operative when completed 
by delivery or notification. 

(2) A draft may be accepted although it has not been signed by 
the drawer or is otherwise incomplete or is overdue or has been 
dishonored. 

(3) Where the draft is payable at a fixed period after sight 
and the acceptor fails to date his acceptance the holder may com¬ 
plete it by supplying a date in good faith. 

DELAWARE STUDY COMMENT 
(1) Acceptance Defined . Section 
3-4-10(1) by requiring the acceptance to be 
written upon the draft eliminates NIL §§ 134- 
and 135, 6 Del, C 234- an d 235 which pro¬ 
vided for “collateral 1 * acceptance by a 
separate writing and a “virtual'* acceptance 
by a written promise. It also eliminates 
i 137 of the NIL, 6 Del. C 237, which pro¬ 
vided for acceptance by delay or refusal to 
return the instrument. However the drawee 
may be liable for a conversion of the 
instrument under I 3-4-19• Even under the 
NIL, the holder could require that the 
acceptance be written on the bill-. I 133 of 
the NIL, 6 Del. C 233. 

Section 3-114.(1) provides that the mere 
signature of the drawee on the instrument Is 
a sufficient acceptance. The Code draftsmen 
state that “customarily the signature Is 
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written vertically across the face of the 
instrumentj but since the drawee has no 
reason to sign for any other purpose his 
signature in any other place * even on the 
back of the instrument, is sufficient. It 
need not be accompanied by such words as 
1 accepted*, *certified*, ’good*. It must not 
however, bear any words indicating an intent 
to refuse to honor the billsj and nothing in 
this provision is intended to change such 
decisions as Norton v. Knapp , 61p Iowa 112, 

19 N.W. 867 (l 88 lp), holding that the drawee’s 
signature accompanied by the words *kiss my 
foot* Is not an acceptance.” See Comment Ip, 
A.L.I. and N.C.C.U.S.L ., 1962 Official Text 
And Comments Edition Uniform Commercial Code , 
p. 302. 

The last sentence of § 3“^-10(l) pro¬ 
viding that acceptance becomes operative when 
completed by delivery or notification Is in 
accord with the definition of acceptance 
contained in § 191 of the NIL, 6 Del. C 291. 
The usual rule that no obligation on an 
Instrument is effective until delivery Is 
therefore not applicable In the case of 
accept ance. 

Article 5 of the Uniform Commercial Code 
(Documentary Letters of Credit) provides 
devices which can be used In lieu of the 
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‘‘extrinsic' 1 acceptance formerly authorized 
by §§ 134 135 and 137 of the NIL, and the 

acceptance for honor after protest provisions 
of Si l6l to 170 of the NIL, 6 Del. C 26l to 
270. Sections l6l to 170 of the NIL have 
been omitted in the Code because the device 
was infrequently used and obsolete. 

(2) Acceptance Of Incomplete Or Overdue 
Draft . Section 3~4-10(2) is in accord with 

§ 138 of the NIL, 6 Del. C 238, 

(3) Undated Acceptance On Draft Payable 
At A Fixed Period After Sight . Section 
3-410(3) is in accord with §§ 13 and l4 of 
the NIL, except that the Code provides that 
the holder may supply "a date in good faith” 
where the acceptance of an instrument pay¬ 
able at a fixed period after sight is undated, 
while § 13 of the NIL permitted the holder 

In such cases to insert therein "the true 
date of issue of acceptance." 

The Code draftsmen state that § 3~4l0(3) 
changes the last sentence of the original 
§ 138, 6 Del. C 238, which provided that 
when a bill payable after signt was dishonored 
by non-acceptance and the drawee subsequently 
accepted, the holder, in the absence of a 
different agreement, was entitled to have the 
bill accepted as of the date of the first 
presentment. See Comment 6, A.L.I. and 





N.CUC.U.S.L, 1962 Official Text And Comments 
Edition Unifo rm Commercial Code , p. 302* 
DEFINITIONAL CROSS REFERENCES: 
"Delivery". Section 1-201. 

"Dishonor”. Section 3~507, 

"Draft". Section 3-lOlj.. 

"Good faith”. Section 1-201. 

"Holder”. Section 1-201. 

"Honor". Section 1-2)1. 

"Notification”. Section 1-201. 
"Presentment". Section 3 -fjOlj., 

".Signature". Section 3 —4-01 • 

"Signed". Section 1-2)1. 

"Written". Section 1-201. 

Section 3-lj.ll, Certification of a Check * 

(1) Certification of a check Is acceptance. Where a holder 
procures certification the drawer and all prior indorsers are dis¬ 
charged. 

(2) Unless otherwise agreed a bank has no obligation to certi¬ 
fy a check. 

(3) A bank may certify a check before returning it for lack of 
proper indorsement. If It does so the drawer Is discharged. 

DELAWARE STUDY COMMENT 
The first sentence of § 3-ij-ll(l) pro¬ 
viding that certification of a check is 
acceptance Is in accord with § 187 of the 
NIL, 6 Del. C 287 . 

The second sentence of § 3**^H(1) pro¬ 
viding that certification procured by a 
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hoi lor discharges the drawer and other prior 
parties but certification procured by the 
drawer leaves him liable, is in accord with 
S 188, 6 Del. C 288. See Missouri-Kandas Pipe 
Line Go. v. Satherwaite , 1 Terry. 551* 4-0 Del, 
55l* 14- A, 2 d 4-lip (194-0) | Bulliet v« Allegheny 
Trust Co, , 284- Pa. 56l, 131 Atl. 4-71 (1925) 5 
Ewing v. Citizens * National Bank , 162 Ky, 

551* 172 S.W. 955 (1915). 

(2) Bank Has Ho Obligation To Certify . 
Delaware has no statutory or case law dealing 
with the matter covered by § 3“4-H(2). 

However § 3“4-H(2) n ^ely restates" the 
general American view that unless otherwise 
agreed u a check is of right presentable for 
payment and that the bank is under no obliga¬ 
tion to certify it.' T 77achtel v. Rosea , 24-9 
N.Y. 386 , l64- il.E. 326 ( 1928)1 Security State 
Bank v. State Bank of Brantford , 81 N.D, 4-54-* 
154- W. 282 ( 1915)1 62 A.L.R. 377 ( 1928 ). 

(3) Certification Prior To Return For 
Lack Of Indorsement . Section 3“4-H(3) 
recognizes the well established banking 
practice of certifying a check while 
obtaining a missing indorsement and thereby 
protecting the drawer against a longer con¬ 
tingent liability. Accord: § 3“4-l°(3) per¬ 
mitting certification when a check has not 
been signed or is incomplete! 
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Mp JejLVo Columbia Trust Co, . 19 ^ App. Div. 

384, 185 N.Y.S. 198 (1933). 

DEFINITIONAL CROSS REFERENCESl 

"Acceptance 11 . Section 3-lp.O. 

"Bank". Section 1-201. 

"Check 11 . Section 3-10ij.. 

"Holder". Section 1-201. 

Section 3“^-12. Acceptance Varying Draft . 

( 1 ) Where the drawee*s proffered acceptance in any manner 
varies the draft as presented the holder may refuse the acceptance 
and treat the draft as dishonored in which case the drawee is 
entitled to have his acceptance cancelled. 

( 2 ) The terms of the draft are not varied by an acceptance to 
pay at any particular bank or place in the United States, unless 
the acceptance states that the draft is to be paid only at such 
bank or place, 

(3) Where the holder assents to an acceptance varying the 
terms of the draft each drawer and indorser who does not af¬ 
firmatively assent is discharged. 

DELAWARE STUDY COMMENT 
jl). Holders Right To Refuse Acceptance . 
Section 3-1^12(1) is generally in accord with 
§ li(-2 of the NIL, 6 Del. G 2if2. However the 
distinctions made between various kinds of 
qualified acceptances in § llpL of the NIL, 

6 Del. C 2l(-l were eliminated and the holder 
under the UCC may refuse a proffered 
acceptance where the drawee*s acceptance "In 

any manner varies the draft". Section 
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3-4-12(1) expressly provides that ?/here the 
holder refuses conditional acceptance, the 
drawee is entitled to have his acceptance 
cancelled, 

( 2) Payment At A Particular Bank Or 
Place In The United States . Section li|_0 of 
the NIL, 6 Del 0 C 24-0, provided that an 
acceptance paid at a particular place was a 
general acceptance, unless it expressly 
stated that the hill was to be paid there 
only and not elsewhere. Although substan¬ 
tially in accord with this rule the UCC may 
modify it to some extent. Section 3 —ipl2 
provides that the terms of the draft are not 
varied by an acceptance to pay at any par¬ 
ticular bank or place In the continental 
United States, unless the acceptance states 
that the draft Is to be paid only at such 
bank or place. This provision should be read 
in connection with § 3-5ol±(l\.) which provides 
that a draft accept ed payable at a bank in 
the continental United States must be present¬ 
ed at the bank designated. 

The text of § 3“4-12 was prepared by the 
draftsmen prior to the admission of Alaska 
and Hawaii to the Uni ted.-States. The term 
11 continental United States" as used in this 
section will probably Include these two 
states, 
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13) H older’s Assent To Variance Acting 
As Discharge . Section 3~1+12(3) is sub¬ 
stantially in accord with § 1 I 42 , 6 Del, C 
2lf2. It differs from § llj.2 by providing that 
where the holder assents to acceptance 
varying the teams of the draft the drawers 
and indorsers will be bound by the modified 
acceptance only if they have affirmatively 
assented to it. Under § 1 ) 4.2 mere failure to 
object within a reasonable time was deemed 
to constitute assent to the modified 
acceptance, 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance", Section 3 -I 4 IO. 

"Bank", Section 1-201, 

"Dishonor", Section 3-507. 

"Draft 41 . Section 3-10k. 

"Holder". Section 1-201. 

"Term". Section 1-201. 

"Written". Section 1-2) 1. 

Section 3“)4-13* Contract of Maker, Drawer and Acceptor . 

(1) The maker or acceptor engages that he will pay the in¬ 
strument according to its tenor at the time of his engagement or as 
completed pursuant to Section 3“U5 on Incomplete instruments, 

( 2 ) The drawer engages that upon dishonor of the draft and 
any necessary notice of dishonor or protest he will pay the amount 
of the draft to the holder or to any indorser who takes it up. The 
drawer may disclaim this liability by drawing without recourse. 

(3) By making, drawing or accepting the party admits as against 
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all subsequent parties including the drawee the existence of the 
payee and his then capacity to indorse. 

DEMARE STUDY CO MCE NT 

The signature of the drawer, acceptor, 
or indorser on a negotiable instrument does 
not expressly define his liability. Section 
3 —4-13 defines the contractual liability of 
the maker, drawer or acceptor and § 3 —Ipllp 
defines the contractual liability of the 
indorser. 

Section 3 —Ij.13 (1) is in accord with 
§§ 60 and 62 of the NIL, 6 Del. C 160 and 162 . 
The maker or acceptor Incurs a primary 
liability to pay the instrument "according 
to its tenor at the time of his engagement or 
as completed pursuant to s 3-115 on Incomplete 
Instruments . ,r 

Section 3“4l3(2) pertains to the con¬ 
tract of the draxver and is in accord with 
§ 6 l of the NIL, 6 Del. C l 6 l. 

Section 3~4l3(3) is in accord with 
60 , 6 l and 62 of the NIL, 6 Del. G 160 , 
l 6 l and 162 ( 2 ). 

Section 3~4l3 combines and rewords 

§§ 60 , 6 l and 62 of the NIL In order to 

eliminate duplication of language, but - 

does not change the substance of these 

sections. Section 3 “413 should be read with 

§§ 3“Hf3"4o6, 3~4°7* 3-4-12 and 3~4l8* In 
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commenting on the interrelationship of these 

sections, the Code draftsmen state that 

"* . • a maker who signs an incomplete note 

engages under this section to pay it accord- 

the 

ing to its tenor at / time he signs it, but 
by virtue of §§ 3-115 and 3 “4-07 the note may 
thereafter be completed and enforced against 
him. In the same way, if the maker’s negli¬ 
gence substantially contributes to alteration 
of the instrument, he will become liable on 
his note as altered under § 3“4-06* When a 
holder assents to an acceptance varying a 
draft, (§ 3”4-12) he can of course hold the 
acceptor only according to the form of 
acceptance to which the holder agreed. 

Section 3 - 4-l8 applies the rule of Price v, 
heal both to acceptance and payment; thus an 
acceptor may not, after acceptance, assert 
that the drawer’s signature is unauthorized, 11 
See Comment to s 3-4-1 3s A.L.I. and N.C.C.U. 
S.L ., 1962 Official Text And Comments Edition 
Uniform Commercial Code , pp, 305“306. 

Section 3“4-13 eliminates the ambiguity 

contained in § 62 of the KEL by expressly 

providing that acceptance relates to the 

instrument as it was at the time of its 

acceptance and not (in case of alteration 

before acceptance) to its original tenor. 

Under § 3“4-17 (1) (c) , the acceptor may 
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against the person presenting for acceptance. 
However since the person presenting for 
acceptance is likely to be the one who made 
the alteration, the remedy of § 3“4-17 (1) (c) 
may not be a very effective one in such cases, 
DEFINITIONAL CROSS REFERENCES: 
’'Contract 1 ’, Section 1-201. 

’'Dishonor", Section 3“507« 

"Draft", Section 3— 

'‘Holder", Section 1-201. 

"Instrument". Section 3“102. 

"Notice of dishonor". Section 3~508. 

"Party". Section 1-201, 

"Protest". Section 3~509« 

Section 3*4l4-« Contract of Indorser; Order of Liability . 

(1) Unless the Indorsement otherwise specifies (as by such 
words as "without recourse") every indorser engages that upon dis¬ 
honor and any necessary notice of dishonor and protest he will pay 
the instrument according to its tenor at the time of his indorsement 
to the holder or to any subsequent indorser who takes it up, even 
though the indorser who takes It up was not obligated to do so. 

(2) Unless they otherwise agree indorsers are liable to one 
another in the order in which they Indorse, which is presumed to be 
the order in which their signatures appear on the instrument, 

DELAWARE STUDY COMMENT 

(1) Contract Of Indorser . Section 

3 - 4 - 14 .C 1 ) is substantially in accord with 

§§ 28, 44 , 66 and 67 of the NIL, 6 Del. C 

128, li-j-ip, l 66 and 167 . However consistent 
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with the provisions of § 3 -ip .3 pertaining tp 
tho liability of an acceptor, i 3 -lplpl) pro¬ 
vides that the Indorser engages to pay the 
Instrument ‘’according to Its tenor at the 
time of his indorsement". This clarifies the 
ambiguity of § 66 of the NIL, 6 Del. C 166 
which merely provides that the indorser 
engages to pay ’’according to its tenor.” 

The basic principle that an Indorser is 
’’secondarily liable” i.e. that presentment, 
dishonor, notice of dishonor and protest are 
conditions precedent to his liability is con- 
tinued by § 3 -ipij.# and is in accord with § 66 
of the NIL and Delaware case lav/. See 
National Bank of Delaware at filming ton v, 
Lindsay , 2 Boyce, 83 , 25 Del. 83 , 78 Atl. Jj.07 
(1910); Lamson v. Habbart , 3 Terry. 600, 32 
Del. 600, )\3 A.2d 239 (1945). 

(2) Order Of Liability . Section 3-)[ 1 )|.(2) 
is in accord with § 68 of the NIL, 6 Del, ffi 
l68 except that a presumption is added that 
the order in which the Indorsers indorsed is 
the order in which their signatures appear on 
the instrument. 

DEFINITIONAL CROSS REFERENCES: 
’’Contract”, Section 1-201. 

’’Dishonor”, Section 3~507, 

"Holder”. Section 1-201. 

"Instrument”. Section 3-102. 
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Sec cion 3 - 5o8. 


"Notice of dishone r" . 

"Presumed". Section 1-201. 

"Protest 1 *. Section 3-5(39. 

"Signature". Section 3-4-01. 

Section 3-4-15* Contract of Accommodation Party . 

(1) An accommodation party is one who signs the instrument in 
any capacity for the purpose of lending his name to another party 
to it, 

(2) l Then the instrument has been taken for value before it is 
due the accommodation party is liable in the capacity in which he 
has signed even though the taker knows of the accommodation. 

(3) As against a holder in due course and without notice of 
the accommodation oral proof of the accommodation is not admissible 
to give the accommodation party the benefit of discharges dependent 
on his character as such. In other cases the accommodation 
character may be shown by oral proof. 

(4-) An indorsement which shows that it is not in the chain of 
title Is notice of Its accommodation character, 

(5) An accommodation party is not liable to the party accom¬ 
modated, and if he pays the Instrument has a right of recourse on 
the Instrument against such party. 

DELAWARE STUDY COMMENT 

,(1) Accommodation Party Defined , Section 

3-4-15(1) is substantially In accord with S' 29 

of the NIL, 6 Del. C 129. The UCC provision 

makes it clear that the accommodation party is 

always a surety. His obligation and liability 

Is based on the instrument and the manner In 

which he signs. For example an accommodation 
3-16? 



maker or acceptor : 7c i bound on the Instrument 
without any resort to the party for vtiom he 
acts as surety* An accommodation indorser 
would be liable only after presentment, notice 
of dishonor and protest. 

Section 3“4-l5(l) eliminates the require¬ 
ments of i 29 NIL, 6 Del. C 129 that one must 
sign the instrument ’’without receiving value 
therefore" in order to be an accommodation 
party. See Bailor v« Daniel , 5 Houst. 4-55 
(1878)j Gibson v. Gillespie . 4- W.W.Harr. 331, 
3l|- Del. 331, 1^2 Atl. 589 (1931)l Bayard v« 
Martin, 34- Del. Ch. 184-, 101 A. 2d 329 (1954-), 
cert, denied 74 . S. Ct. 639 , 34-7 U.S. 944 , 98 
L. Ed. 1092. 

.(.2) Liability Of Accommodation Party . 
Section 3-4-15(2) Is substantially In accord 
with the second sentence of § 29 of the NIL, 

6 Del. C 129* See Gibson v. Gillespie . 4- 
W.W.Harr. 331, 34- Del. 331, 152 Atl. 589 
(1931)l Security Trust & Safe Deposit v. 

Duross, 4 Boyce 111, 27 Del. Ill, 86 Atl. 209 
(1913). rt Is Intended to change decisions 
which hold that the accommodation party Is 
released on the grounds of lack of considera¬ 
tion If he signs the paper after it has 
reached the hands of the holder. Under the 
UCC, the accommodation party is liable to the 

holder in such a case even though there is no 
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extension of time or other concession# 

(3) Parol Evidence Of Accommodation Not 
Admissible Against Holder In Due Course # 
Accord; See § 29 of the MIL, 6 Del. G 129. 
See also Koyer v# Robinson , 110 N.J.L. 363 , 
165 A.73 (1933), aff»d. 110 N.J.L. 24.0, 297 
(1933)-as between original parties to a note, 
parol evidence will be received to show the 
true consideration and that if failed either 
in whole or in part. 

( l-t) Notice Of Accommodation Character Of 

Indorsement . Under § 3-lp.5(i|.) an indorsement 

which is irregular or anomalous or otherwise 

not in the chain of title Is notice to all 

subsequent takers of the Instrument of the 

accommodation character of the indorsement. 

No Delaware law has been found on this point* 

151 Accommodation Party Not Liable To 

Accommodated Party, Right Of Recourse . The 

portion of § 3 * 1 - 15 ( 5 ) providing that an 

accommodation party Is not liable to the party 

accommodated Is in accord with § 6ip of the 

NIL, Section 3*1-15(5) along with § 3-ipl5(2) 

providing that the accommodation party Is 

liable on the Instrument In the capacity in 

which he signed It, makes it possible to 

eliminate the detailed provisions of § 6 I 4 . of 

the NIL, 6 Del, C l6ij.. 

Section 3*1-15(5) also provides that if 
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the accommodation party pays the instrument 
he has a right of recourse on the instrument 
against the accommodated party. See 
Industrial Trust Co, v. Cantara , 5 W.W.Harr, 
364-, 35 Del. 364, 165 Ati. 338 (1933), 
DEFINITIONAL CROSS REFERENCES: 

"Holder in due course". Section 3-302. 
"Instrument". Section 3-102. 

"Notice". Section 1-201, 

"Party". Section 1-201. 

"Presentment". Section 3-£0l|.. 

"Signed". Section 1-201. 

"Writing". Section 1-201. 

Section 3“4-l6. Contract of Guarantor . 

(1) "Payment guaranteed" or equivalent words added to a signa¬ 
ture mean that the signer engages that if the instrument is not 
paid when due he will pay it according to its tenor without resort 
by the holder to any other party, 

(2) "Collection guaranteed" or equivalent words added to a 
signature mean that the signer engages that if the instrument is not 
paid when due he will pay it according to its tenor, but only after 
the holder has reduced his claim against the maker or acceptor to 
judgment and execution has been returned unsatisfied, or after the 
maker or acceptor has become insolvent or it is otherwise apparent 
that it is useless to proceed against him. 

(3) Words of guaranty which do not otherwise specify guarantee 
payment. 

(4-) No words of guaranty added to the signature of a sole maker 
or acceptor affect his liability on the instrument. Such words 
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added to the signature of one of two or more makers or acceptors 
create a presumption that the signature is for the accommodation of 
the others. 

(5) When words of guaranty are used presentment, notice of 
dishonor and protest are not necessary to charge the user. 

(6) Any guaranty written on the instrument is enforcible not¬ 
withstanding any statute of frauds. 

DELAWARE STUDY COMMENT 
Section 3“4-1 6 is a new section intended 
to state the commercial understanding of 
words of guarantee. An indorser who guarantees 
payment waives not only presentment, notice 
and protest but also demand upon the maker or 
drawer. While his indorsement is still 
effective as such, his liability is that of a 
co-maker. A guarantee of collection also 
waives presentment, notice and protest, but 
requires the holder to proceed against the 
maker or acceptor first. The NIL contains no 
provision comparable to § 3 " 4-16 and no 
Delaware cases have been found on point, 
DEFINITIONAL CROSS REFERENCES: 

"Holder' 1 . Section 1-201, 

"Insolvent", Section 1-201, 

"Instrument". Section 3-102. 

"Notice of dishonor". Section 3“508, 

"Party". Section 1-201. 

"Presumption". Section 1-201. 

"Protest", 
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n Signat ure !t 
’’Writ ten 1 '. 


Section 3 - 4 . 01 . 
Section 1-331 0 


Section 3“lp-7* Warranties on Presentment and Transfer , 

(1) Any person who obtains payment or acceptance and any prior 
transferor warrants to a person *0 in good faith pays or accepts 
that 


(a) he has a good title to the instrument or is authorized 
to obtain payment or acceptance on behalf of one who 
has a good title; and 

(b) he has no knowledge that the signature of the maker or 
drawer is unauthorized, except that this warranty is 
not given by a holder in due course acting in good faitb 

(i) to a maker with respect to the maker’s own sig¬ 
nature; or 

(ii) to a drawer with respect to the drawer’s own 
signature, whether or not the drawer is also the 
drawee; or 

(iii) to an acceptor of a draft if the holder in due 
course took the draft after the acceptance or 
obtained the acceptance without knowledge that 
the drawer’s signature was unauthorized; and 

(c) the instrument has not been materially altered, except 
that this warranty is not given by a holder in due 
course acting in good faith 

(i) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the draw¬ 
er is also the drawee; or 

(iii) to the acceptor of a draft with respect to an 

alteration made prior to the acceptance if the 
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holder In due course took the draft after the ac¬ 
ceptance, even though the acceptance provided 
“payable as originally drawn” or equivalent 
terms; or 

(iv) to the acceptor of a draft with respect to an 
alteration made after the acceptance* 

(2) Any person who transfers an instrument and receives 
consideration warrants to his transferee and if the transfer is by 
indorsement to any subsequent holder to takes the instrument in 
good faith that 

(a) he has a good title to the instrument or is authorized 
to obtain payment or acceptance on behalf of one who 
has a good title and the transfer is otherwise rightful^, 
and 

(b) all signatures are genuine or authorized; and 

(c) the instrument has not been materially altered; and 

(d) no defense of any party is good against him; and 

(e) he has no knowledge of any insolvency proceeding in¬ 
stituted with respect to the maker or acceptor or the 
drawer of an unaccepted instrument, 

(3) By transferring “without recourse 1 ' the transferor limits 
the obligation stated in subsection (2 )(d) to a warranty that he 
has no knowledge of such a defense, 

(Ip) A selling agent or broker too does not disclose the fact 
that he is acting only as such gives the warranties provided in 
this section, but if he makes such disclosure warrants only his 
good faith and authority. 

DELAWARE STUDY COMMENT 

Section 3 —Ipl7 recognizes that a 
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negotiable instrument is not only written 
evidence of a number of contracts but is also 
a type of property,' It sets forth the implied 
warranties which arise in the transfer of a 
negotiable instrument. These were previously 
set forth in §§ 65, 66 and 69 of the NIL, 

6 Del, C l65, l 66 and 169 * 

The warranty contract differs from the 
indorsement contract. For example a qualified 
indorsement (”without recourse") while imposing 
no indorsement liability nevertheless leaves 
the indorser subject to certain warranty 
liability. 

(1) Warranties On Presentment . Section 
3-4-17(1) is a new provision stating the 
undertaking to a party who accepts or pays by 
one who obtains payment or acceptance or by 
any prior transferor. 

Section 3-l|.17(l) (a) retains the 
generally accepted rule that the party who 
accept s or pays does not ”admit” the genuine¬ 
ness of indorsements - and may recover from 
the person presenting the instrument if _ 
indorsement is forged. l r vith stated exceptions, 

§ 3 “ 4 - 17 (l)(b) provides that the person 
obtaining payment or acceptance and any prior 
transferor warrants that he has no knowledge 
that the signature of the maker or drawer is 

unauthorized. The Code draftsmen state that 
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the justification ior the distinction between 
forgery of the signature of the drawer or mater 
on the one hand and forgery of an indorsement 
on the other is that the drawee is in the 
position to verify the drawer*s signature by 
comparison with one in his hands, but has 
ordinarily no opportunity of verifying 
indorsements. The maker obviously also can 
verify his own signature. 

Section 3“4l7(1)(b) provides that the 
warranty that he has no knowledge that the 
signature of the maker or drawer is unauth¬ 
orized is not given by a holder in due course 
acting in good faith to a maker of a note with 
respect to a maker*s own signature or to a 
drawer with respect to the drawer's own signa¬ 
ture, whether or not the drawer is also the 
drawee. The maker and drawer in these cases 
are presumed to know their own signatures. 

Under Price v. Neal , 3 Burr, 97 

Eng. Rep. 871 (1^2), a drawee of a draft is 
presumed to know the signature of his 
customer, the drawer. Section 3-IpL7(l)(b) 

(iii) provides that a holder in due course 
does not give a warranty of no knowledge of 
the unauthorized drawer's signature where the 
holder in due course takes the instrument and 
became such a holder after the dravfee's 

acceptance,or obtained the acceptance without 
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knowledge that the drawer * s signature was 
unauthorized. YJhere the holder in due course 
takes the instrument after the drawee*s 
acceptance he presumably relies on the 
acceptance and should be protected as against 
the drawee who accepted without detecting the 
unauthorized signature. Ilhere the holder in 
due course takes the instrument before 
accept ance, but without knowledge that the 
drawer’s signature was unauthorized he is 
entitled to enforce the acceptance under 
§ 3—4-18> infra. In such a case if the holder 
meets all the requirements of a holder in due 
course and obtains the acceptance without 
knowledge that the drawer’s signature was 
unauthorized he is relieved of the obligation 
to return the payment even though he has 
knowledge of the unauthorized signature at the 
time of payment. 

Section 3“4l7(l)(c) is in accord with the 

common law rule viaich permitted a party paying 

a materially altered Instrument in good faith 

to recover and a party who accepts such an 

instrument to avoid such acceptance. In 

accord with the policies underlying § 3~lj-07 

(1)(b ) s subparagraphs (i) and (ii) of 

§ 3 —4-07(1) (c) do not impose this warranty 

against the holder in due course acting In 

good faith in favor of a maker of a note or a 
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drawer of a draff wince such maker or drawer 
should know the form and amount of the note 
or draft which he has signed,, 

Section 3“^p-7 (1) (c) provides in sub- 
paragraph (iii) that the warranty that the 
instrument has not been materially altered is 
not given by a holder in due course acting 
in good faith to the acceptor of a draft with 
respect to an alteration made prior to the 
acceptance if the holder in due course took 
the draft after the acceptance, even though 
the acceptance provided “payable as originally- 
drawn" or equivalent forms * Acceptance is 
obtained precisely because of the need for 
certainty regarding the reliability of the 
instrument* Where the person obtaining the 
acceptance relies upon it in good faith, it 
therefore should be sustained. The UGG 
invalidates attempts by an acceptor to limit 
his liability by qualifying it with terms 
such as "payable as originally drawn" by pro¬ 
viding that such language is not sufficient 
to impose on the holder in due course the 
warranty of no material alteration where the 
holder took the draft after the acceptance 
and presumably in reliance on it. See 
■jf§,fci°nal C ity Bank of Chicago v, National 
—-- k - of Republic of Chicago , 300 Ill, 103, 

132 N.E, 832, and Wells Fargo Bank & Union 
3-172 



Trust Go. y a Bank 


Ital y, 2lit Gal. l£6, 

4 P« 2d 781 (1931). 

Section 3-lj.l7(c) (Iv) provides that a 
holder In due course acting In good faith does 
not give a warranty that the instrument has 
not been materially altered to the acceptor of 
a draft with respect to an alteration made 
after the acceptance. The drawee f-jtio originally 
accepts the' draft ’ has an opportunity to 
ascertain its contents. He therefore has the 
necessary information available ' . if 

thereafter the draft is materially altered ard 
presented for payment to him. 

(2) Warranties In Favor Of Immediate 
.Transferees . Under § 3 - 417 ( 2 ), if the 
transfer of the instrument is made by deliveiy, 
the warranties run only to the transferee. 

If the transfer Is by indorsement, uhether 
qualified ("without recourse") or unqualified 
("blank") the warranties run to any sub¬ 
sequent holder who takes the Instrument in 
good faith. Under § 66 of the NIL, the 
warranties of the unqualified Indorser ran to 
"all subsequent holders in due course," 

Under I 6£ of the NIL the warranties of the 
qualified indorser ran to any future owner, 
but the warranties of a mere transferor ran 
only to the immediate transferee. 

The warranties listed In § 3-4-17(2) 
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essentially similar to those listed in §§ 65 
and 66 of the NIL* 6 Del. C 165 and l66, The 
language of § 3 **4.17 (2) (a) is substituted for 
that of S 65(2) in order to cover the case of 
the agent who transfers for another. The 
language of § 3“4-17 ( 2) (b)&( c) is substituted 
for "genuine and what it purports to be” in 
§§ 65(1) and 66(1) in order to achieve 
greater clarity. Section 3-4-17(2) (d) 
recognizes that the buyer does not undertake 
to buy an instrument incapable of enforcement 
and in the absence of contrary understanding 
the transferor warrants that there are no 
defenses to the instrument good against him* 
However § 3-4-17(3) provides that an indorse¬ 
ment "without recourse 11 limits the warranty 
of § 3-4-17(2) (d) to one that the indorser has 
no knowledge of such defenses. Section 3~)| l)| 
also provides that "without recourse" in an 
indorsement disclaims the general contract of 
the index* ser that upon dishonor and any 
necessary notice of dishonor and protest he 
will duly pay the instrument. 

Under § 3“4-17(2)(e) the transferor 
receiving consideration warrants that he has 
no knowledge of any insolvency proceedings 
instituted with respect to the maker or 
acceptor or the drawer of an unaccepted 
instrument. This provision is substantially 
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in accord with § 6 a(i|_) of the NIL, 6 Del, C 
165 ( 1 +) ® hut makes it clear that the transferor 
does not warrant against difficulties of 
collection or against impairment of the credit 
of the obligor, 

(3) "Without Recourse 11 . See Delaware 
Study Comment to § 3- 1+1 7(2) . 

(1+) Agents And Brokers , Section 3-1+17(1+) 
is in accord with § 69 of the NIL, 6 Del, C 
169, except that it refers to "selling agent 
or broker" rather than "a broker or other 
agent,” 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance”, Section 3-1+10, 

"Alteration”, Section 3 “4-07. 

"Bank", Section 1-201, 

"Draft", Section 3-10l+, 

"Genuine", Section 1-201, 

"Good faith". Section 1-201, 

"Holder in due course". Section 3~302* 
"Instrument", Section 3-102. 

"Note”. Section 3“10l+, 

"Party". Section 1-2)1. 

"Person", Section 1-201, 

"Signature", Section 3“1+01, 

"Term", Section 1-201, 

Section 3-1+18, Finality of Payment or Acceptance . 

Except for recovery of bank payments as provided In the Article 
on Bank Deposits and Collections (Article 1+) and except for liability 
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for breach of warranty on presentment under the pc ecedlng section, 
payment or acceptance of any instrument is final in favor of a holder 
in due course, or a person who has in good faith changed his position 
in reliance on the payment. 

DELAWARE STUDY COMMENT 
Section 3-l|.l8 is substantially in accord 
with § 62 of the NIL, 6 Del. C 162, and the 
case of Price v, Neal . 3 Burr. 135^1- (1762}, 
holding that a drawee who accepts or pays an 
instrument on which the signature of the 
drawer is forged is bound on his acceptance 
and cannot recover back his payment. Section 
62 of the NIL does not expressly cover the 
situation where an instrument is paid but the 
common law rule of Price v. Neal has generally 
been applied in such situations. 

Section 3“4l8 applies to the maker of a 
note or to any other party who pays an 
instrument as well as drawees. It applies 
not only to the forgery situation involved in 
Price v, Neal but also to the payment of over¬ 
drafts or any other payment made in error as 
to the state of the drawer's account. The 
Code draftsmen state ,l fchat it is highly 
desirable to end the transaction on an 
instrument when it is paid rather than reopen 
and upset a series of commercial transactions 
at a later date when the forgery is dis~ 

covered” Finality is thereby achieved' Inybhe 
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transaction,® bits respect to overpayments 
or other erroneous payments , the Code draftsmen 
state that ”The same argument for finality 
applies, with the additional reason that the 
drawee is responsible for knowing the state 
of the account before he accepts or pays." 

See Comments 1 and 2.A.L.I. and N.C.C.U.S.L., 
2 l 9.§.2 Official Text And Comments Edition 
Uniform Commercial Code .no. 317-318* 

Although § 3-Ipl8 rejects decisions under 
the NIL permitting recovery against the 
holder because of the latter’s negligence, if 
such negligence amounts to a lack of good 
faith under § 1-201 or constitutes notice 
under § 3-30lj- the holder does not qualify as 
a holder In due course and would be unprotect¬ 
ed. 

Section 3"lfl8 expressly provides that It 
is to be applied In connection with § 3-ljJ_7 
dealing with liability for breach of warranty 
on presentment and the provisions of Article 
Ip on Bank Deposits and Collections relating 
to recovery of bank payments. See § U-301 
permitting a payer bank to recover a payment 
improperly paid If it returns the items or 
sends notice of dishonor within the spe c if led 
time and prior to final payment .as defined 
by I k" 213. 
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DEMETTIGNAL CROSS REFERENCES: 


"Acceptance", Section 3-[[_10» 

"Account". Section ip—10ij_ o 
"Bank”. Section 1-201, 

"Holder in due course". Section 3-302. 
"Instrument”, Section 3-102, 

"Presentment", Section 3 — ^oij_, 

Section 3-I4.I9, Conversion of Instrument; Innocent Representative , 

(1) An instrument is converted when 

(a) a drawee to whom it is delivered for acceptance refuses 
to return it on demandj or 

(b) any person to whom it is delivered for payment refuses 
on demand either to pay or to return itj or 

(c) it Is paid on a forged indoi’sement, 

(2) In an action against a drawee under subsection (1) the 
measure of the drawee's liability Is the face amount of the instru¬ 
ment. In any other action under subsection (1) the measure of 
liability is presumed to be the face amount of the instrument. 

(3) Subject to the provisions of this Act concerning restric¬ 
tive Indorsements a representative. Including a depositary or 
collecting bank, who has in good faith and In accordance with the 
reasonable commercial standards applicable to the business of such 
representative dealt with an Instrument or Its proceeds on behalf of 
one who was not the true owner is not liable in conversion or other¬ 
wise to the true owner beyond the amount of any proceeds remaining 
in his hands, 

(Ip) An Intermediary bank or payor bank which is not a de¬ 
positary bank Is not liable in conversion solely by reason of the 

fact that proceeds of an Item indorsed restrictively (Sections 
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3“205 and 3 -206) are not paid or applied consistently with the 
restrictive indorsement of an indorser other than its immediate 
transferor. 

DELAWARE STUDY CO MI® FT 

(1) Conversion Of Instrument . The rule 
of § 137 of the NIL, 6 Del. C 237, that fail¬ 
ure to return an Instrument is deemed an 
acceptance is changed by § 3-4.19 (1) ( a )&(b) in 
favor of the rule giving the holder an action 
for conversion. Under § 137 of the NIL, since 
the non-returned instrument was deemed to be 
accepted it was not dishonored, and the holder 
therefore had no recourse against the drawer 
or indorser at a time when the drawee actually 
had no Intention of accepting. These Code 
provisions are in accord with § 3-lj.lO, supra., 
pursuant to which destruction or failure to 
return an item does not constitute acceptance. 

Under § 3~4-19(l)(c) an instrument is 
converted when it is paid on a forged indorse¬ 
ment. This is in accord with the generally 
accepted view that payment on a forged 
indorsement is not an acceptance, but results 
in conversion liability. This result is 
reached on the theory that even though such 
payment is made in good faith, it Is an 
exercise of dominion and control over the 
instrument Inconsistent with the rights of 
the owner. Although he is liable in 
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conversion to the owner, the drawee may- 
re cover back from the person who forged the 
indorsement. 

Section 3-4-19(1)* unlike § 137 of the 
NIL, 6 Del. C 237* which applies only to 
bills presented for acceptance, applies to 
any instrument presented for payment, includxg 
a note presented to the maker. 

_(2) Measure Of Damages . Section 3 - 4 . 19 ( 2 ) 
provides that the drawee*s liability for con¬ 
version of an instrument under § 3 - 4 - 19 ( 1 ) is 
the face amount of the instrument. Section 
3-419(2) further provides that in any other 
action for conversion under § 3-419 against 
any party other than a drawee the measure of 
liability is merely presumed to be the face 
amount of the instrument. In such cases 
evidence is admissible to show that for any 
reason such as Insolvency or existence of a 
defense the obligation Is in fact worth less, 
or even that it is without value. See Comment 
4 * A.L.I. and N.C.C.U.S.L. 1962 Official Text 
And Comments Edition Uniform Commercial C ode, 

p. 320, ” “ ~ 

(3) Liability Of Representatives . 

Section 3-419(3) is new and adopts the rule 
that a representative dealing in good faith 
and in accordance with reasonable commercial 

standards is not liable except to the extent 
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of the proceeds remaining in his hands. 
However, § 3-^19 is subject to provisions of 
the Code concerning restrictive indorsements. 
(See §§ 3“205, 3~206 and related sections), 
Ik). Intermediary Bank Or Payor Bank, 
Section 3“kl9(k) amplifies the rule in 
§ 3“206(2) to insure that the '‘neither given 
notice nor otherwise affected 1 ' phrase of said 
section shall be understood to exclude 
liability in conversion. 

DEPINITIONAL CROSS REFERENCES: 

"Acceptance", Section 3~lpl0. 

"Action". Section 1-201. 

"Bank". Section 1-201. 

"Collecting bank". Sections 3-102 and li_-105. 
"Depositary bank”. Sections 3-102 and b r -105. 
"Good faith". Section 1-201. 

"Instrument". Section 3-102. 

"Intermediary bank". Sections 3-102 and 

k-105. 

"On demand". Section 3-108. 

"Person". Section 1-201. 

"Presumed". Section 1-201. 

"Representative", Section 1 - 201 , 
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CHAPTER 3: COMMERCIAL PAPER 

SUBCHAPTER 5: PRESENTMENT, NOTICE OP DISHONOR AND PROTEST 
Section 3~501. When Presentment, Notice of Dishonor, and Protest 
Necessary or Permissible . 

(1) Unless excused (Section 3-511) presentment is necessary to 
charge secondary parties as follows: 

(a) presentment for acceptance Is necessary to charge the 
drawer and indorsers of a draft where the draft so 
provides, or is payable elsewhere than at the residence 
or place of business of the drawee, or Its date of pay¬ 
ment depends upon such presentment. The holder may at 
his option present for acceptance any other draft pay¬ 
able at a stated date; 

(b) presentment for payment is necessary to charge any 
Indorser; 

(c) In the case of any drawer, the acceptor of a draft pay¬ 
able at a bank or the maker of a note payable at a bank, 

presentment for payment Is necessary, but failure to 
make presentment discharges such drawer, acceptor or 
maker only as stated in Section 3-502(1)(b), 

(2) Unless excused (Section 3~5ll) 

(a) notice of any dishonor Is necessary to charge any in¬ 
dorser; 

(b) in the case of any drawer, the acceptor of a draft pay¬ 
able at a bank or the maker of a note payable at a bank, 

notice of any dishonor is necessary, but failure to give 
such notice discharges such drawer, acceptor or maker 
only as stated In Section 3-502(l)(„b) . 
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(3) Unless excused (Section 3“5>H) protest of any dishonor is 
necessary to charge the drawer and indorsers of any draft which on 
its face appears to be drawn or payable outside of the states and 
territories of the United States and the District of Columbia. The 
holder may at his option make protest of any dishonor of any other 
instrument and in the case of a foreign draft may on insolvency of 
the acceptor before maturity make protest for better security. 

(Ip) Do tw it hs t an ding any provision of this section, neither 
presentment nor notice of dishonor nor protest is necessary to charge 
an indorser who has indorsed an instrument after maturity. 

DELAWARE STUDY COMMENT 

Drawers of drafts or checks and 
indorsers of negotiable instruments are 
''secondarily" liable (i.e. a condition 
precedent to their liability is any required 
presentment, dishonor, notice of dishonor and 
protest). Such condition precedents are not 
a prerequisite to the liability of makers and 
acceptors who are therefore said to be 
"primarily 1 ' liable. 

Section 3”501 combines, simplifies and in 
a few instances modifies the requirements,for 
secondary liability of drawers and indorsers. 
Section 3“5>02 covers the effect as a discharge 
of the instrument of unexcused delay in 
presentment, dishonor, notice of dishonor or 
protest. 

(1) Presentm ent. 

(a) Presentment For Acceptance , 
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Unless excused pursuant to § 3 - 511 , infra., 
presentment for acceptance is necessary to 
charge the drawer and indorsers of a draft 
where; ( 1 ) the draft so provides, or ( 2 ) 
is payable elsewhere than at the residence 
or place of business of the dra?/ee, or 
(3) its date of payment depends upon such 
presentment. This is in accord with 
§ llj-3 of the NIL, 6 Del. C 24-3. 

The last sentence of § 3”501 is In 
accord with the generally accepted rule 
that the holder may at his option, present 
any time draft for acceptance, but is not 
required to do so. However, if he does 
present such an instrument for acceptance, 
and acceptance is refused by the drawee, 
he must treat the draft as dishonored. 

No similar right to present for acceptance 
a draft payable on demand Is provided by 
the Code. This recognizes that since a 
demand draft entitles the holder to 
immediate payment, the parties do not 
intend and it should never be presented 
for acceptance, 

(b)£(o) Presentment For Payment . 
Section 3~501(l)(b) is in accord with 
§ 70 of the NIL, o Del. C 170, providing 
that unless excused, presentment for pay¬ 
ment Is necessary in order to charge 
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indorsers 


Section 70 of the NIL also made such 
presentment a prerequisite to charging a 
drawer. Section 3”501(c) modifies this 
rule by providing that in the case of any 
drawer, the acceptor of a draft payable 
at a bank, or the maker of a note payable 
at a bank, presentment for payment is 
necessary but failure to make presentment 
discharges such drawer, acceptor or maker 
only to the extent of injury as stated in 
§ 3-502(1)(b). The concept of limited 
discharge of a drawer was applied only to 
checks by § 186 of the NIL, 6 Del. C 286 . 
The Code extends the limited discharge 
concept to (a) all drawers of drafts and 
(b) acceptors of drafts and makers of 
notes payable at a bank. It changes the 
rule in cases relying on the ”tender” 
language in § 70 of the ML, 6 Del, C 170, 
holding that makers and acceptors of paper 
payable at banks were not discharged to 
any extent by a failure to make present¬ 
ment. That portion of § 70 provided that 
If the instrument was by its terms payable 
at a special place and the person 
primarily liable was able and willing to 
pay it there at maturity, such ability 
and willingness was equivalent to a 
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tender cf payment on his part. See Dean 


v. Reed , 20lp Ky. 275* 263 S.W. 714- (I 92 I 4 -) S 
Dubler v. Toscana Straw Goods Gorp ., 

14.2 Misc. 369 , 254- N.Y.S. 4-% (1932) 

(trade acceptance)! compare Baldwin 1 s Baric 
v. Smith , 215 N.Y. 76 , 80 , 109 N.E, 138, 
139 (19l5)* See also Allen v. Smiths 
Admlr,, 4- Har. 234 -t 4- Del, 234 (184-5) “ 

suit against maker by holder of promissory 
notes payable at a bank* maker alleged 
note not presented for payment - court 
held presentment for payment of a note is 
only necessary when an indorser is sought 
to be charged. 

(2) Notice Of Dishonor . Section 3~502 
( 2 )(a) providing that notice of any dishonor 
is necessary to charge any indorser is in 
accord with § 89 of the MIL, 6 Del. C 189 . 
Accord: Standard Sewing Machine Go, v. Smith, 

1 Mar^K, 330, 15 Del. 330, 2 Hardesty 71* 4-0 
Atl. 1117 (1894-). 

Under § 3-501(2)(b) the effect of failure 
to give notice of dishonor to any drawer, the 
acceptor of a draft payable at a bank, or the 
maker of a note payable at a bank is the same 
as under § 3”501(1)(c) above. Section 89 of 
the EEL, 6 Del, C 189 , is modified to this 
extent. See also Bradley v, Hamilton , 5 Har. 


305, 5 Del. 305 (1850) 
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(3) Protest , section 3“501(3) requires 
protest of dishonor only of drafts which on 



their face are either drawn or payable outside 
the states and territories of the United 
States, Under the NIL protest is required of 
foreign bills (§ 152* 6 Del. C 252), The NIL 
defines "foreign bills" as drafts which are 
either drawn or payable outside a state* § 129 
NIL* 6 Del, C 229« The permissive protest of 
§ 118 of the NIL* 6 Del. 0 218, Is also 
continued by the last sentence of § 3 - 501 ( 3 ), 
(4) Indorsement After Maturity , Section 
3-501(4) specifically overrules cases decided 
under the latter part of § 7 of the NIL* 

6 Del. C 107* providing that presentment and 
notice as if for a demand Instrument are 
necessary to charge on© indorsing after 
maturity, 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance". Section 3 - 4lO« 

'’Bank". Section 1-201. 

"Certificate of deposit". Section 3-loip. 
"Dishonor". Section 3“507# 

"Draft". Section 3—lOlp* 

"Holder". Section 1-201, 

"Instrument", Section 3“102. 

"Note". Section 3~104* 

"Notice of dishonor". Section 3“508. 

"Party". Section 1-201, 
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'’Presentment” 


. Section 3-^olj.. 

'’Pretest". Sect ’on 3~509* 

'"Secondary party". Section 3-102. 

'’Signature 11 , Section 3"4-01o 
Section 3“5>02. Unexcused Delay; Discharge . 

(1) Where without excuse any necessary presentment or notice 
of dishonor is delayed beyond the time when it is due 

(a) any indorser is discharged! and 

(b) any drawer or the acceptor of a draft payable at a bank 
or the maker of a note payable at a bank who because 
the drawee or payor bank becomes insolvent during the 
delay is deprived of funds maintained with the drawee 
or payor bank to cover the instrument may discharge his 
liability by written assignment to the holder of his 
rights against the drawee or payor bank in respect of 
such funds, but such drawer, acceptor or maker is not 
otherwise discharged. 

(2) Where without excuse a necessary protest is delayed beyond 
the tine when it is due any drawer or indorser is discharged. 

DELAWARE STUDY COMMENT 
(1) Unexcused Delay In Presentment Or 
Notice Of Dishonor . Section 3~502( 1) (§.) is 
in accord with §§ 70, 89 and II 4 J 4 . of the NIL, 

6 Del. C 170, I 89 and 2i|l{-. The circumstances 
under which presentment or notice of dis¬ 
honor or delay thereof are excused are set 
forth in § 3“3>H> infra* 

Section 3~502(l)(b) extends to any drawer 

and to acceptors of drafts and makers of 
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notes payable at "* bank the rule of § 186 of 
the NIL* 6 Del. C 286* providing for dis¬ 
charge when the drawer of a check has 
sustained loss through unreasonable delay in 
presentment for payment. However* it 
expressly limits the discharge of tho parties 
to casos whore the drawee or payor bank has 
become insolvent. Under tho NIL, tho general 
language of § 186 actually was needed only 
in such insolvency casos, 

Undor § 3-302(1)(b), the discharge is 
granted only where the drawer, accoptor or 
maker gives a written assignment of his 
right against tho insolvent drav/ee or payor 
bank to tho holder. Tho assignment technique 
used by this section of the Code carries out 
the policy intended by s 186 of tho NIL, and 
has tho advantage of eliminating tho 
difficulty incurred in establishing 
expeditiously tho exact dollar amount of the 
loss caused by tho drawee's or payor's 
insolvency. It enables drawers and acceptors 
of drafts or notos payable at a bank to use 
the assignment as a method of terminating 
their liability on tho instrument and leaves 
tho holder who unduly delayed in making 
presentment or giving notice of dishonor with 
the task of establishing tho amount to which 
he is entitled in the drawee's or payor's 
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Insolvency proco ? -.:g, 


(2) Unoxcuso Delay In Protest , Section 
3"5>02(2) is in accord with § 15 J 2 of the MIL, 
6 Del, C 2^2, providing that an unexcused 
delay in a required protest will discharge 
any drawer or indorser, 

DEFINITIONAL CROSS REFERENCES: 

“Bank”, Section 1-201, 

“Draft”, Section 3 -I 0 I 4 ., 

“HolderSection 1-201, 

“Insolvent’ 1 , Section 1-201, 

"Instrument”, Section 3-102, 

“Note", Section 3-104, 

“Notice of dishonor", Soction 3-5>oS. 

"Payor bank". Section lp-105, 

“Presentment", Section 3~£0Ip, 

"Protest", Section 3~509* 

“Rights", Section 1-201, 

“Signature", Soction 3 -lj.Ol, 

"Written", Soction 1-201, 

Section 3~503* Time of Presentment , 

(1) Unless a different time is expressed in the Instrument the 
time for any presentment Is determined as follows: 

(a) where an instrument Is payable at or a fixed period 
after a stated date any presentment for acceptance must 
be made on or before the date it is payable; 

(b) whero an instrument is payable after sight it must 

either be presented for acceptance or negotiated within 

a reasonable time after date or issue whichever is 
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later| 

(c) where an instrument shows the date on which it is 
payable presentment for payment is due on that date; 

(d) where an instrument is accelerated presentment for 
payment is due within a reasonable time after the 
acceleration; 

(o) with respect to the liability of any secondary party 
presentment for acceptance or payment of any other 
instrument is due within a reasonable time after such 
party becomes liable thereon* 

(2) A reasonable time for presentment is determined by the 
nature of the instrument, any usage of banking or trade and the 
facts of the particular case. Tn the case of fan uncertified check 
which is drawn and payable within the United States and which is 
not a draft drawn by a bank the following are presumed to be reason¬ 
able periods within which to present for payment or to Initiate bank 
collection: 

(a) with respect to the liability of the drawer, thirty 
days after date or issue whichever Is later; and 

(b) with respect to the liability of an indorser** seven 
days after his Indorsement. 

(3) Where any presentment Is due on a day which is not a full 
business day for either the person making presentment or the party 
to pay or accept, presentment is due on the next following day which 
is a full business day for both parties, 

(4.) Presentment to be sufficient must be made at a reasonable 
hour, and If at a bank during its banking day. 
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DELAWARE SI r V COMMENT 


Section 3~5C- collects in one section 
all of the rules applicable to tho time of 
presentment. The Code draftsmen note that 
although § 86 of tho ML, 6 Del. C 186, 
regarding the determination of the time of 
payment is omitted, this is merely because it 
is deemed to be superfluous since it states a 
generally applicable rule of tho law of 
contracts. 

(1) General Provisions , Soction 3“503(1) 
sets forth in groator detail matters previously 
coverod by §§ 71# llf-3 and ll|4 of the ML, 

6 Del, C 171, 2l-(-3 and It also contains 

new provisions which state the commercial 
understanding as to the presentment of 
instruments payable after sight and accelerated 
instruments, 

(a)&(b) Presentment For Acceptance - 
In struments Payable At Or Fixed Period 
After Stated Date, Or Instrument Payable 
After Sight . Section lljlj. of tho ML 
provides that the holder of a bill 
required to be presented for acceptance 
either has to present It for acceptance 
or negotiate it within a reasonable time 
In order to avoid discharge of the drawer 
and indorsers. Section lip3 of the NIL, 

6 Del, C 2^-3# provides that presentment 

3-192 



must be made: ( 1 ) vihere 


for acceptan 
tho bill is _;aya.blo after sight, or in 
any other case whore presentment for 
acceptance is necessary in order to fix 
the maturity of the instrument; ( 2 ) whoro 
tho bill expressly so stipulates; and 
( 3 ) where the bill is drawn payable else¬ 
where than at tho residence or place of 
business of tho drawee. 

The presentment requirements in the 
situations specified in 1 llj .3 of the NIL 
would bo similarly resolved by 
§ 3~5>03 (1) (a)oc(b) of tho UCC oxcopt that 
in the situations covered by § 1 I 4.3 ( 2 )&( 3 ), 
6 Del. 0 24-3(2)&(3)(oxpross stipulation 
requiring accoptanco) and (payable else¬ 
where than at the drawee's home or 
office), tho UCC would require present¬ 
ment on or before maturity rathor than 
"within a roasonablo time", 

(c)&(d) Presentment For Payment . 
Soction 3**5>03 (1) (c) is in accord with 
the first sentence of g 71 of the NIL, 

6 Del. C 171. 

Section 3~503(l)(d) Is new but is in 
accord with generally accepted commercial 
practice. 

(e) Secondary Parties . Section 
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3-503(1) (e) provides that with respect 
to tho liability of any secondary party 
presentment for acceptance or payment of 
any other (demand) instrument is due 
within a reasonable tine after such party 
becomes liable thereon. This changes 
the latter portion of i 71 of the NIL, 

6 Dol. C 171, providing that a demand 
instrument must be presented for payment 
within a reasonable time after its issue 
except that in the case of a bill of 
exchange (draft and chock) presentment 
for payment will bo sufficient if made 
within a reasonable time after the last 
negotiation thereof. The UCC provision 
makes tho time for expiration of the 
liability of indorsers of notos and 
bills of oxchango tho same, and abolidacs 
tho NIL distinction pursuant to which 
tho liability of indorsors of a demand 
note expires within a reasonable time 
after its issue, and tho liability of 
indorsors of a demand draft or check car 
bo preserved indefinitely by continuous 
nogotiation. 

(2) What Is A Reasonable Time For 
Presentment. The factors to bo considered 


under tho UCC in determining what constitutoE 
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a reasonable t'im° In connection with present¬ 
ment are the sar,n as under i 193 of the MEL, 

6 Del. G 293* However the Codo goes further 
than tho HLL in the case of uncertified 
chocks drawn and payable in tho United States 
(other than drafts drawn by a bank) and 
creates the 30 day and 7 day presumptions 
stated in §§ 3-503(2) (a)&(b) as to what 
constitutes a reasonable time for presentment 
for payment or to initiate bank collection. 
The UCC rejects as unsatisfactory the court 
made one day rule to the effect that all 
checks must bo presented or collection 
initiated within one day after a check is 
obtained, or the loss due to bank failure is 
shifted from the drawer and indorsers to the 
holder. The one day time limit has proved to 
be too short a time for some holders, such as 
department stores or other largo businesses 
clearing many chocks through their books 
shortly after tho first of tho month, as well 
as farmers or other individuals at a distance 
from a bank. 

The time limit provided differs as to 
drawers and indorsors. This is a justifiable 
difference since the drawer has himself 
issued the chock and in the regular process 
of handling expects it to be paid and charged 
to his account. He therefore is reasonably 
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required to stair 1 behind it for a longer 
period, particularly since ho is now pro¬ 
tected by Federal Deposit Insurance, The 30 
day period specified coincides with the time 
after which a purchaser has notice that a 
chock has become stale (see s 3 - 304 .( 3 ) (c) 
supra.) Since the indorser normally merely 
receives the check and passes it on and does 
not expect to have to pay it, ho is entitled 
to know more promptly whether it is to bo 
dishonored. His recourso in case of dishonor 
is often not against a financial institution- 
as Is the situation with the drawor - but 
usually against a private individual or small 
commercial enterprises. It is therefore 
important that the indorser learn quickly 
whether or not a check is to bo dishonored so 
that ho may effectively protect himself. 

I 

(3) ^hen Presentment Duo On Day Not A 
Full Business Day . Section 3“303(3) takos 
cognizance of the fact that many banks and 
businesses are increasingly closing on 
Saturdays or other days of the week. It 
therefore simplifies and changes the rules of 
§§ 83 and 146 of the ML, 6 Del. C 185 and 
246, to insuro that presentment will bo due 
on a day which is a full business day for 
both parties. To avoid misuse of this pro¬ 
vision the UCC draftsmen note In their 
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4 ' 1 aat this section does not 


official comments 
intend to noan that any drawee or obligor 
can avoid dishonor of instruments by extended 
closings, Seo Commont l\. t A.L.I, and N.C.C, 
U,S,L ,, 1962 Official Text And Comments 
Edition Uniform Cornmorcial Co do , p, 329* 

( 4 -) Presentment At Reasonable Hour 
Required . Section 3-503(4-) is in accord with 
§§ 72(2) and 75 of tho NIL, 6 Del. C 172(2) 
and 175 j except that the provision for 
presentment at any hour before the bank 
closes in eases where the drawer has no funds 
in tho bank is omitted to avoid inconvenience 
to the bank. Even though tho bank is opon in 
the sense that its personnel is present 
winding up the days business, it is neverthe¬ 
less Inconvenient for a bank to have to 
handle items after it has closed Its doors, 
DEFINITIONAL CROSS REFERENCES: 


"Acceptance", Section 3“4-10* 

"Bank". 

Section 1-201. 

"Banking 

day". Section 4-“104-* 

"Check". 

Section 3“10lj-, 

"Draft". 

Section 3-lo4-» 

"Instrument". Section 3”102. 

"Issue". 

Section 3”102. 

"Party", 

Section 1-201, 

"Pers on". 

Section 1-201. 

"Presentment", Soction 3“5o4-« 
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"Presumed", Section 1-201. 

"Reasonable time". Section l-20ij.# 

"Secondary party". Section 3-102. 

"Usage of trade". Section 1-205# 

Section 3**5ol|.. Ho?/ Presentment Made . 

(1) Presentment is a demand for acceptance or payment made 
upon the maker, acceptor, drawee or other payor by or on behalf of 
the holder, 

(2) Presentment may be mado 

(a) by mail, in ?/hich event the time of presentment is de¬ 
termined by the time of receipt of the mall; or 

(b) through a clearing house; or 

(c) at the placo of acceptance or payment specified in the 
instrument or if there bo none at the placo of business 
or residence of the party to accept or pay. If neither 

* the party to accept or pay nor anyone authorized to 

act for him is present or accessible at such place pre¬ 
sentment Is excused, 

(3) It may bo made 

(a) to any one of two or more makers, acceptors, drav/ees 
or other payors; or 

(b) to any porson v/ho has authority to make or refuse the 
acceptance or payment, 

(4) A draft accepted or a note made payable at a bank in the 
United States must bo presented at such bank, 

(5) In the cases described in Section 4-210 presentment may be 
made in the manner and with the result stated in that section. 
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DELAWARE STUDY COMMENT 

(1) Definition Of Presentment . The 

§ 3-504.(1) definition of presentment is in 
accord with §§ 72 and llj-Jp of the NIL, 6 Del. 

G 172 and 24-5* However under the UCC any 
demand upon the party to pay is a presentment 
and technical requirements of exhibition of 
the instrument are unnecessary unless required 
under § 3“5o5* infra, 

(2) Ho?/ Presentment May Be Made . 

(a)&(b) By Mail; Through A Clearing 

House . Section 3~5o4-(2)(a) is sub¬ 
stantially in accord with §§ 72 and l4-5 
of the NIL, 6 Dol. C 172 and 24-5. 

However the NIL did not specifically 
authorize presentment to bo made by mail 
or to a clearing house. Tho Code drafts*- 
men note that tho phrase "through a 
clearing house'' has the effect of making 
presentment occur when it reaches the 
obligor rather than when tho demand 
roaches tho clearing houso. See Comment 
2, A.L.I, and N.C.C.U.S.L., 1962 Official 
.Toxt-And _Commonts Edition Uniform 

Commercial Codo . p. 330 , 

(c) Specified Place Of Acceptance Or 

Payment; Place Of Business Or Residence 

Of Acceptor Or Payor . Section 3~5o4-(2) 

(c) continues the woll ostablishod rulo 
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that presentment may be made at the 

'o' place of accoptanco or payment specified 

in the instrument or if there bo none at 
the place of business or residence of 
tho party to accept or pay. If neither 
the party to accept or pay nor anyone 
authorized to act for him is present or 
accessible at such placo presentment Is 
excused, 

(3) To Wiom Presentment May Bo Made , 

(a) One Or Two Or More Makers , 
Acceptors, Drawoos Or Other Payors , 
Section 3”^0ij.(3) (a) is in accord with 

§§ 77 and llj-5(l) of tho NIL in situations 
where the makers, acceptors or drawees 
are partners. However it reversos 
§§ 77 and ll\.$ (1) by permitting present¬ 
ment to be made to any one of two or 
more makers, acceptors or drawees, 
payors or to any person who has authority 
to make or refuse tho accoptanco or 
payment, 

(b) To Any Person With Authority To 
Make Or Refuse Acceptance Or Payment , 

Section 3“5olj.(3) (b) is in accord 
with § 145 of the NIL, 6 Del. C 2^. 

J (!{.) Presentment At Bank . Section 

3 “5 o1j.(4 .) requires that a draft accepted or a 
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noto made- payable at a bank In the 
st «-iSS®S^SPl u United States be presented at 


such bank. 

Under the NIL an instrument payable at 
any particular place must bo presented at 
that place. Section 73(1), 6 Del, C 173(1). 
See also Bank of Wilmington and Brandywine v. 
Cooper , 1 Harr. 10, 1 Dol, 10 (1832)J 
Bartoshosky v. Houston Trading; Corporation , 

9 V;.l7. Harr. 310, 39 Del. 310, 198 Atl. 697 
(1938). However under s 3**5o!|. of the Codo it 
is sufficient if tho instrument is prosontod 
to the makor, drawoo or acceptor at any place 
excopt in tho circunstancos sot forth in 
§ 3“ ^Oi-p (I4.) and in circumstances covorod by 
§ 3 - 505 * infra, which givos tho payor tho 
right to compliance with "place" requirements. 

Section 3 “4-12 providos that an acceptance' 
made payable at a bank in tho United States 
does not vary tho draft. Section 3- 50 I 4 .(Ip) 
provides that a draft so accopted must bo 
presented at tho bank so designated. 

(5) Prosontmont By Notico By A Collecting 
Bank Of Itom Not Payable By, Through Or At A 
Bank . Seo Delaware Study Comments to 
§ 4.-210 infra, 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance". Section 3-4-10. 

"Bank". Section 1-201. 
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"Clearing houso". Section 4--104-. 

"Draft". Soction 3-lolj.. 

"Holdor". Soction 1-201. 

"Instrument". Section 3-102. 

"Noto'*. Soction 3-10l|., 

"Party", Soction 1-201. 

"Person". Section 1-201, 

Section 3“5>05>, Rights of Party to VJhom. Prosontmont Is Made . 

(1) Tho party to whom presentment Is made may without dis¬ 
honor require 

(a) exhibition of tho instrument; and 

(b) reasonable identification of tho person making present¬ 
ment and evidence of his authority to mako it if made 
for another; and 

(c) that tho instrument bo produced for acceptanco or pay¬ 
ment at a place specified In It, or if there be none at 
any place reasonable in tho circumstances; and 

(d) a signed receipt on tho instrument for any partial or 
full payment and its surrender upon full payment, 

(2) Failure to comply with any such requirement invalidates 
tho presentment but tho person presenting has a reasonable timo in 
which to comply and the timo for acceptance or payment runs from tho 
tine of c onp 1 ian c o, 

DELAWARE STUDY COMMENT ^ 

(1) Domands That Do Not Constitute 
Dishonor . 

(a) Exhibition Of ‘The Instrument . 

Under § 7 ip of tho NIL, 6 Del. C 17 ip, an 

Instrument must bo exhibited in order 
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for it to bo properly presented. The 
Codo doos not require exhibition as an 
absolute condition of an effective 
presentment but doos permit the party to 
whom presentment is made to require 
exhibition without said request con¬ 
stituting dishonor, 

(b) Identification And Evidence Of 
Authority Of Person Making Presentment , 
This is a new statutory provision. The 
Codo draftsmen state that tho require¬ 
ment of "reasonable identification" 
applies whether tho instrument presented 
is payable to order or to bearer. See 
Comment 2, A.L.I. and N.C.C.U.S.L., 

1962 O fficigi l Toxt And Comm onts Edition 
Uniform Commercial Codo . p. 332. 

(c) Place Of Presentment . Section 
3“5o4 permits an instrument to be 
properly presented at any place even if 
the instrument specifically states that 
it is payable at a particular place. 

The only exception stated Is tho situa¬ 
tion where tho instrument is payable at 
a bank. See s 3-50l|_(4-) . Section 3-505 
(1)( 0 ) mitigates tho variance between 

§ 3-5o4 and § 73(1) of tho NIL, 6 Del. C 

173(1) which requiros instruments to be 

presented at tho placo at which they are 
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specifically node payable. Section 
3-505(1)(c) permits the person to whom 
presentment is made to require the 
instrument to bo presented at the place 
specified in it. 

idlj. ignod Receipt - Surrender Upon 
Full Payment , Surrender of an instrument 
upon full payment is in accord with § 7 I 4 . 
of the NIL, 6 Del. C 17lj.. The right to 
demand a signed receipt is a new 
statutory provision. 

(2) Reasonable Time To Comply . Section 
3 - 505 ( 2 ) provides that a failure to comply 
invalidates the presentment, but a reasonable 
timo is given for compliance with tho time 
for accoptanco or payment running from the 
time of compliance. 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance 1 '. Section 3 -I 4 .IO. 

"Dishonor", Section 3”507. 

"Instrument", Section 3“102. 

"Party", Section 1-201. 

"Person". Section 1-20 1. 

"Presentment", Section 3“5olf. 

"Reasonable timo". Section 1~204-. 

"Signod". Section 1-201. 

Soction 3-5 o 6. Timo Allowed for Acceptance or Payment . 

( 1 ) Accoptanco may bo deferred without dishonor until tho close 

of tho noxt business day following presentment. The holder may also 
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in a good faith effort to obtain acceptanco and without either dis¬ 
honor of the- instrument or discharge of secondary parties allow 
postponement of accoptanco for an additional business day. 

(2) Except as a longer time is allowed in the ease of docu¬ 
mentary drafts dram under a letter of credit, and unless an earlier 
time is agreed to by the party to pay, payment of an instrument may 
bo deferred without dishonor pending reasonable examination to 
determine whether it is properly payable, but payment must bo made 
in any event before the close of business on the day of presentment, 

DELAWARE STUDY COMMENT 

(1) Acceptanco . Section 3 -jp 06 (l) sub¬ 
stitutes !, the close of the next business day 
following pros/entment !l and good faith post¬ 
ponement for an additional day for the 214 - 
hour period following presentment during 
which the drawee was permitted to decido 
whether or not he would accept the bill. 
Compare § 137 of tho NIL, 6 Del. C 237, 

(2) Payment . Tho NIL contains no pro¬ 
vision fixing tho time for payment of 
negotiable instruments generally. Section 
136 of the NIL applies to presentment for 
acceptance only. Section 3~5o6(2) allows tho 
party, in tho absence of contrary agreement, 
to take until tho close of business on the 
day of presentment for a reasonable examina¬ 
tion to determine whether the Instrument is 
properly payable. Documentary drafts drawn 
under a lotter of credit allowing a longer 
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time aro covcrod by § £-112 of the UCC. 

Soction 1^-301 on deferred posting sots 
forth tho right of a payor bank to recovor 
tentative settlement made by it on tho day 
an item is received. Said right does not 
survive final payment. Sco § 4-213, infra, 
DEFINITIONAL CROSS REFERENCES: 
'’Acceptance”• Section 3~4lO* 

'’Dishonor”, Soction 3“£07. 

’’Documentary draft”, Sections 3-102 and 

4 ~ 104 . 

”Instrument”. Soction 3-102. 

’’Letter of crodit”. Section £-103. 

"Party". Soction 1-201. 

"Presentment”, Section 3~£o4* 

Soction 3“£07» Dishonor; Holder 1 s Right of Recourse; Term Allowing 
Ro-Prosentment . 

(1) An instrument is dishonored when 

(a) a necessary or optional presentment is duly made and 
duo accoptanco or payment is refusod or cannot bo ob¬ 
tained within the proscribed time or in case of bank 
collections the instrument is seasonably returned by 
tho midnight deadline (Soction 4~301); or 

(b) presentment is excused and tho instrument is not duly 
accepted or paid, 

(2) Subject to any necessary notice of dishonor and protest, 
tho holdor has upon dishonor an immediate right of recourse against 
tho drawers and indorsors. 
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(3) Return of an instrument for lack of proper indorsement is 
not dishonor* 

(4) A tom in a draft or an indorsement theroof allowing a 
stated tirao for re-prosentment in tho event of any dishonor of the 
draft by nonaccoptanco if a time draft or by nonpayment if a sight 
draft gives the holder as against any secondary party bound by tho 
term an option to waive tho dishonor without affecting tho liability 
of the secondary party and he may present again up to tho end of tho 
stated timo, 

DELAWARE STUDY COMMENT 

(1) IThon Instrument Is Honored , 

( a) Prosontnont Mado And Acceptance 
Or Payment Rofusod . This provision is 
in accord with §§ 83(1) and 1I4.9 of tho 
NIL, 6 Dol, C 183(1) and 2^9• 

(b) Presentment Excusod And 
Instrument Not Accepted Or Paid . This 
provision is in accord with § 83(2) and 
1^9(2) of tho NIL, 6 Del. C 183(2) and 
24-9(2). 

(2) Holders Right Of Recourse Against 
Drawers And Indorsers . This provision is in 
accord with §§ 84- and l£l of tho NIL, 6 Dol. 

G 184- ond 25>1« Soo also Layton v. Layton . 

4- Boyce 91, 27 Del, 91, 86 Atl. 105 (1913) - 
payee of a non-accopted draft can not maintain 
an action on it against a bank on which it 
was drawn. 
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X3-) 3otur n Of Instrument For Lack Of 
Proper In dorsement Wot Dishonor . This pro¬ 
vision has no statutory counterpart in the 
NIL but is in accord with commercial practice, 
SoG - Lj -Pton v. Columbia Trust Co, . 19 ^ App, 
Div * 884, l8 S H.Y.S. 198 (1920) - inplicdly 
approving practice of certifying and return¬ 
ing a chock whore indorsement of payee was 
missing* 

—Re-Presentment. This provision is 

now, 

DEFI131TIORAL CROSS REFERENCES: 
"Acceptance". Section 3-lplO. 

“Bank”, Section 1 - 201 , 

"Draft". Section 3-lolj.. 

"Holder". Section 1-201. 

'Instrument". Section 3-102. 

Midnight deadline". Section lp- 10 ip. 

"Notice of dishonor". Section 3 - 508 . 
"Presentment". Section 3 - 50 If.. 

"Protost". Section 3 - 509 . 

"Right". Section 1-201. 

"Seasonably". Section l-20ij., 

"Secondary party". Section 3-102, 

"Term". Section 1-201. 

Section 3~5o8. Notice of Dishonor . 

(1) notice of dishonor my bo given to any person who nay bo 
liable on the instrunont by or on behalf of the holder or any party 
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who has himself rocoivod notice* on any other party who can bo com.” 
polled to pay tho instrument* In addition an agent or bank in 
whoso hands the instrument is dishonored may givo notice to his 
principal or customer or to another agent or bank from which tho 
instrument was roceivod, 

(2) Any necessary notice must bo givon by a bank boforo its 
midnight deadline and by any other person boforo midnight of the 
third business day after dishonor or receipt of notice of dishonor. 

(3) Notice may be given in any reasonable manner. It my bo 
oral or written and in any terms which identify tho instrument and 
state that it has beon dishonored. A misdescription which does not 
mislead the party notified does not vitiate tho notice. Sending tho 
instrument bearing a stamp, ticket or writing stating that accoptanco 
or payment has boon refused or sending a notice of dobit with respect 
to tho instrument is sufficient. 

(if) Written notice is given when sent although it is not 
received. 

(5) Notice to one partner is notico to oach although the firm 
has boon dissolved, 

(6) When any party is in insolvency proceedings instituted 
after the issue of the instrument notico may bo given either to 
tho party or to the representative of his estate, 

(7) When any party is dead or incompetent notico may be sent 
to his last known address or given to his personal representative, 

(8) Notico operates for the benefit of all parties who have 
rights on the instrument against the party notified, 

DELAWARE STUDY COMMENT 
Section 3~508 combines and simplifies 

tho notico of dishonor provisions of §9 90 
3-209 



through 108 of tho NIL, 6 Del. C 190 through 
208 . 

(1) To VJhon Notice May Bo Given . Section 
3 - 508 ( 1 ) is substantially in accord with 
§§ 90, 91, 9i|_ and 97 of tho NIL, 6 Dol. C 
190 , 191* 194 and 197* but broadens the scope 
of who may givo notice of dishonor and to 
whom notico of dishonor may bo given. Tho 
Code draftsmen state that this section is 
intended to "encourage and facilitate notico 
of dishonor by permitting any party who may 
be compelled to pay tho instrument to notify 
any party who may bo liable on It. Thus an 
indorser may notify another indorser who is 
not liable to tho ono who givos notice, oven 
when tho latter has not rocoivod notico from 
any othor party to tho instrument." Compare 
Standard Sowing Mach. Co. v. Smith . 1 Marr. 
330, 15 Dol, 330, 2 Hardesty 71 , IpO Atl, 

1117 (1894). 

12). bhen Notico Must Bo Gdvon . Section 
3 - 508 ( 2 ) replaces §§ 102 , 103 and lolf of tho 
NIL, 6 Dol. C 202, 203 and 204 and extends 
tho time within which notico of dishonor must 
bo given to throe days, oxcopt in tho caso of 
banks. For banks, tho notico of dishonor 
must be given by midnight of the- noxt banking 

day, as compared to tho "closo of business 

hours of tho day following" of tho NIL. 
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Sco § 103(1) NIL, 6 Dol. C 203(1). Sgo also 


Standard Sowing Mach. Co. v. Smith , 1 Marr, 
330, 15 Dol. 330, 2 Hardesty, 71, [|_0 Atl. 
1117 ( 189 ) 4 -) ” P re NIL oaso holding that 
notice of protest must bo given within the 
next day after dishonor or notice thereof. 

Note that as to collecting bank § lj--212 
is controlling. 

(3) How Notico May Be Given . Section 

3- 508(3) is in accord with §§ 95 and 96 of 
the NIL, 6 Del. C 195, 19& and with Delaware 
case law. See Standard Sowing Mach. Co. v. 
Smith, 1 Marr, 330, 15 Dol. 330, 2 Hardesty 
71, 4-0 Atl, 1117 (I 89 I 4 -) “ notice of the dis¬ 
honor of a note may be either verbal or in 
writing - notico of the dishonor should 
convoy to the indorsor full information to 
that offoct, and this information may ariso 
from the oxpress terms of the notico, or from 
necessary implication; Journoy v. Pierce , 

2 Houst. 176 , 7 Dol, 176 (1859) " notico of 
protest and nonpayment of a note, writton 
and served on tho right day on an indorser, 
is not vitiated by an orror in dating the 
notico a day previous to tho day of service. 
Like § 96 of tho NIL, 6 Del. C 196 , § 3-508(3) 
would rovorso tho decision in tho pro NIL 

case of Brindley v, Barr , 3 Har, 4-19, 3 Dol, 

4- 19 (1842) - where tho residence of tho 
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holder of a bill or note and that of the 
party to bo notified of its dishonor was in 
tho same town, mailing a notice was held 
insufficient and personal notice or delivery 
of tho notice at tho residence or place of 
business of tho person to be notified was 
roquired. 

Section 3 _ 5o8(3) expressly provides thsfc 
tho bank practice of returning an instrument 
bearing a stamp, tickot or othor writing, or 
forwarding a notico of a debit of the 
account constitutes sufficient notico of 
dishonor. 

([).) 1/ritton Notico Is Given VJhcn Sent 
Though Not Received . This provision is in 
accord with § 105 of the NIL, 6 Del. C 205, 
See definition of “send" in § 1-201(38), 
supra. Contra: pro NIL case of Brindley v. 
Barr, supra. 

(9) Notico To One Partner Is Notico To 
All . This provision is in accord with § 99 
of the NIL, 6 Del. C 199 . 

( 6 ) Notico I/hore Party Is In Insolvency 
Proceedings . This provision is in accord 
with § 101 of tho NIL, 6 Del, C 201. 

(7) Notico IThoro Tho Party Is Dead Or 
Incompetent . Section 3~508(7) makes tho 
notico to a personal representative of a 

party who is doad permissive rather than 
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mandatory as in S 98 of the NIL, 6 Del, C 

198 . 

( 8 ) Notice Oporatos For Benefit Of All 
Parties I7ith Rights On Tho Instrument . This 
provision is in accord with §§ 92 and 93 of 
tho MIL, 6 Del. C 192 and 193 . 

DEFINITIONAL CROSS REFERENCES: 
"Acceptance”, Section 3-4-10. 

"Bank”, Section 1-201. 

"Customer", Section 4-“104* 

"Dishonor”, Section 3-507. 

"Holder", Section 1-201, 

"Insolvency proceedings", Section 1-201, 
"Instrument", Soction 3-102, 

"Issuo”. Soction 3 - 102 , 

"Midnight deadline", Soction 4“104-« 
"Notifies", Section 1-201, 

"Party”. Section 1-201. 

"Person". Section 1-2)1, 

"Representative”, Soction 1-201, 

"Rights", Section 1-201, 

"Send", Soction 1-201. 

"Written" and "writing". Section 1-201. 
Soction 3~509* Protest; Noting for Protost . 

(1) A protost is a cortificato of dishonor made under tho hand 
and soal of a United States consul or vice consul or a notary public 
or other person authorized to cortify dishonor by tho law of tho 
place where dishonor occurs. It nay be made upon information satis¬ 
factory to such person. 
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(2) Tho protest must identify the instrument and certify 
either that duo presentment has boon made or tho reason why it is 
excused and that the instrument has been dishonored by nonacceptanc© 
or nonpayment, 

( 3 ) Tho protest may also certify that notice of dishonor has 
boon given to all parties or to specified parties. 

(If) Subject to subsection (5) any necessary protest is duo by 
tho tine that notice of dishonor is duo. 

(5>) If, boforo protest is duo, an instrument has boon noted 
for protest by tho officer to make protest, tho protest may bo made 
at any time thereafter as of tho date of tho noting, 

DELAWARE STUDY COMMENT 
(1) Protest Dofinod, Section 3~509(1) 
is substantially in accord with tho NIL. 
However the Codo changes tho existing lav/ by 
requiring only a bill drawn or payable in a 
foreign country to bo protostod. See 
Dolawaro Study Comment to S 3-5>01, supra. 
Section 1^2 of tho NIL, 6 Dol. C 25>2 requires 
protest for out-of-state instruments. 

Section 3“509(1) provides that protest 
may bo certified only by a United States 
Consul or vico consul or a notary public or 
other person authorized to certify dishonor 
by tho law of tho placo where dishonor occurs 
This changes tho rule of i 15$! of the NIL, 

6 Dol. C 25>lf* which permitted a protest to bo 
made by a notary public or by n any respectable 
resident of tho placo whoro tho bill is 
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dishonored". The UCC provision eliminates 
uncertainty as to the identity and credi¬ 
bility of the person certifying. In addition, 
the "respectable resident" method of 
certification has very rarely boon used. 

Under § 3-£ll of the UCC any nocossary delay 
in finding the proper officer to make protest 
is oxcusod. 

Section 3-509(1) eliminates the require¬ 
ment of § 156 of the NIL, 6 Del. C 256, that 
protests be rnado at the place of dishonor. 
Section 3“509(1) provides that the 
protest may bo made upon information satis¬ 
factory to the certifying official. This 
recognizes that in most cases such officials 
must roly on secondary ovidcnco of dishonor. 
It leaves to the certifying officor tho 
responsibility of determining whether ho has 
satisfactory information but docs not effect 
any personal liability of such officer for 
making a false certificate, 

(2) Contents Of Protest . Section 
3 - 509 ( 2 ) does not roquiro tho protest to bo 
annoxed to the instrument as required by 
I 153 of the NIL, 6 Del. C 253. However the 
protest must sufficiently designate or 
identify tho instrument. The remainder of 

§ 3-509(2) is substantially similar to § 1^3 
of tho NIL. Compare pro NIL case of 
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Bank of 'filmington and Brandywine v. Cooper , 
i Har, 10, 1 Del. 10 (1832) - books of a 
notary public, proved to havo boon regularly 
kept, aro admissiblo in ovidonco after his 
death to prove a demand for payment and notioo 
of non-paymont of a noto. 

(3) Certification That Notice Has Been 

Given To Others , This section is now. It 
rocognizos a widely adopted commercial 
practice. 8 Jur . 388. 

(4) ’Jjhon Protest Is Due . This provision 
is in accord with § 155 of tho NIL, 6 Del. C 
255j except that according to the Code protest 
is due when notice of dishonor is duo, rather 
than on tho day of dishonor. 

Section 3“509(4) should be road in 
connection with § 3“509(5) and 3 3“5ll on 
waivor or excuse. In addition any protest 
which is not necossary but meroly optional 
with tho holder may be made at any time 
boforo it is used as ovidonco. 

(5) Notation Of Instrument For Protest . 
Section 3“509(5) is in accord with § 155 of 
tho NIL, 6 Del. C 255j permitting tho 
certifying officer to noto tho protest and 
extend it formally later, 

DEFINITIONAL CROSS REFERENCES: 
"Dishonor", Section 3~507. 

"Instrument' 1 . Section 3-102. 
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"Notice- of dishonor" 


Section 3-508 


"Party". Sc-ction 1-201. 

"Person", Section 1-201. 

"Presentment". Soction 3-5olj-. 

Section 3~5lO« Evidonco of Dishonor and Notice of Dishonor . 

Tho following aro admissible as evidence and create a pre¬ 
sumption of dishonor and of any notice of dishonor thoroin shown: 

(a) a document regular in form as provided in tho preceding 
section which purports to bo a protest; 

(b) tho purported stamp or writing of tho drawee, payor 
bank or presenting bank on tho instrument or accom¬ 
panying it stating that accoptanco or payment has been 
rofusoa for reasons consistent with dishonor; 

(c) any book or record of tho drawee, payor bank, or any 
collecting bank kept in tho usual course of business 
which shows dishonor, even though thoro is no evidonco 
of who mado tho entry, 

DELOARE STUDY COMMENT 
Section 3“5lO is a now soction which 
states tho effect of protest as ovidonco and 
also states two alternatives to protost as 
proof of dishonor. 

(a) Protost . Soction 3-510(a) pro¬ 
viding that a document regular in form 
which purports to bo a protost is 
admissible as ovidonco and creates a 
presumption of dishonor and of any 
notice of dishonor thoroin shown is a 

statement of a gonorally accoptod rulo, 
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However it extends the presumption of 

the rule to the giving of notice of 

dishonor certified in the protest, 

(b) Stamp Or Writing On Or 

Accompanying The Instrument . Section 

3-510(b) recognizes the use of stamps 

and printed tickets or writings and 

makes them the equivalent of protest 

where the refuss.1 is consistent with 

dishonor, A more refusal to pay by 

itself is not sufficient ovidonco of 

dishonor. The Codo draftsmen note that 

tho following reasons for refusal are 

not ovidonco of dishonor, but of 

justifiable refusal to pay or accopt: 

Indor s onent mis sing 
Signaturo missing 
Signature illegible 
Porgory 
Payee altered 
Date altered 
Post dated 
Not on us 

The Code draftsmen cite tho 

following reasons as satisfactory 

ovidonco of dishonor, consistent with 

duo presentment, and therefore within 

§ 3-5lo(b)s 

Not sufficient funds 
Account garnished 
No account 
Payment stopped. 
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Seo Commont 2, A.L.I. and N.C.C.U.S.L., 
1962 Official Text And GonnontsEd.it ion 

Uniform Commercial Code , p. 339. 

(c) Business Rocords . Section 

3-5lO(o) is generally in accord with 

10 Del, C 4-310, dealing with the 

admissibility of business rocords. 

However that provision of tho Delaware 

Code merely makes such rocords 

"competent 11 ovidonco and not presumptive 

evidence as tho Code does. In addition 

it makes such evidence admissible only 

"if tho custodian or other qualified 

witness testifies to its identity and 

the mode of its preparation." The Codo 

on the other hand provides that such 

evidence Is admissible "oven though 

there is no ovidonco of who made tho 

entry," In support of this provision 

tho Code draftsmen state that it "rests 

upon tho inherent improbability that 

bank rocords, or those of tho drawee, 

will show any dishonor which has not in 

fact occurred, or that the holder will 

attempt to proceed on the basis of dis™ 

honor if ho could in fact have obtained 

payment." Comment 3, A.L.I. and N.C.C, 

U.S.L., ^2^^_ J ^£ic^^ ! _^xtAndC^^monts 

Edition Uniform Commercial Code , p, 339 . 
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DEFINITIONAL CROSS REFERENCES: 


- ' "Acceptance". Sootion 3 "4-10 • 

"Collecting bank”, Soction 1|.-105>« 

’’Dishonor’ 1 , Soction 3~507, 

"Instrument", Soction 3-102. 

”Notico of dishonor”. Section 3“5>08, 

“Payor bank”, Soction l}.-105, 

"Prosumption”, Soction 1-201, 

"Protest”, Section 3“5>09« 

"Uriting”. Soction 1-201, 

Section 3“5ll« Waived or Excused Presentment, Protost or Notico of 
Dishonor or Dolay Thoroin . 

(1) Delay in prosontmont, protost or notico of dishonor is 
oxcused when tho party is without notico that it is duo or when tho 
dolay is caused by circumstances beyond his control and ho oxorcisos 
reasonable diligence after tho causo of tho dolay ceases to operate, 

(2) Prosontmont or notico or protost as tho case may bo is 
ontiroly excused whan 

(a) tho party to be charged has waived it expressly or by 
implication either before or after it is due; or 

(b) such party has himself dishonored the instrument or has 
countermanded payment or otherwise has no reason to 
expect or right to require that the instrument be 
accepted or paid; or 

(c) by reasonable diligence the presentment or protest can¬ 
not be made or the notice given, 

j (3) Presentment is also entirely excused when 

Wf 

(a) the maker, acceptor or drawee of any instrument except 
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a documentary draft is dead or in insolvency proceed¬ 
ings instituted after the issue of the instrument; or 
(b) acceptance or payment is refused but not for want of 
proper presentment. 

(Ij.) Inhere a draft has been dishonored by nonacceptance a later 
presentment for payment and any notice of dishonor and protest for 
nonpayment are excused unless in the meantime the instrument has 
been accepted. 

(5) A waiver of protest is also a waiver of presentment and of 
notice of dishonor even though protest is not required. 

(6) Where a waiver of presentment or notice or protest is 
embodied in the instrument itself it is binding upon all parties; 
but where it is written above the signature of an indorser it binds 
him only, 

DELAWARE STUDY COMMENT 
Section 3“511 combines and simplifies 
rules pertaining to when presentment, protest 
or notice of dishonor is excused contained in 

§§ 79, 80, 81, 82, 109, HI, 112, 113, lllp, 

115, 116, 130, lii-7, ll|8, 150, 151, and 159 of 

the NIL. See 6 Del. C 179, lQO, 181, 182, 

209, 211, 212, 213, 2lip, 215, 216, 230, 2ip7, 

2lp8, 250, 251 and 259. 

In dealing with situations in which 

presentment and notice of dishonor are 

temporarily excused but must be made after 

the excusing cause ceases to operate and 

situations in which presentment and notice cf 

dishonor are permanently unnecessary the MIL 
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used five different forms in the various 
sections noted above. It used the words 
5, not required”, "not necessary", "waived" 
and "dispensed with" to mean "entirely 
excused", and the term "excused" to mean 
"temporarily excused". Section 3-$11 of the 
Code eliminates the need for the courts to 
givo a precise meaning to this varying term- 
inology. It utilizing the two terms 
"excused" and "entirely excused" to describe 
these two fact situations, 

(1) Delay In Presentment, Protest Or 
Notice Of Dishonor Excused . This provision 
is in accord with §§ 8 l (presentment for 
payment), 113 (notice of dishonor), 1 ) 4.7 
(presentment for acceptance), and 159 (protest) 
NIL, 6 Del. C 181, 213, 2kl and 2^9. 

The case of Polk v. Spinks . 5 Cold, 

(Tenn) lj-31* 4-33 (1868), has been frequently 
quoted as follows in the NIL decisions on the 
matter of facts which will operate as an 
excuse. "Obstacles of the kind which will 
oxcuso need not bo of the degree or extent 
which make travel, intercourse, or present¬ 
ment impossible. It Is onough If they be of 
the degree and character which deter men of 
ordinary prudence, energy and courage from 
encountering them in the prosecution of 

business. In respect of which they owe an 
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active and earnest duty, and feel an active 
and earnest interest . 11 This standard is 
substantially similar to the one contained in 

§ 3-511(1)• 

(2) Presentment Entirely Excused . 

(a) Waiver By Party To Be Charged , 
This provision is in accord with §§ 82(3^ 
109, HO, 111 and 159 of the NIL, 6 Del. 
C 182(3), 209, 210, 211 and 259. Tho 
waiver may bo expressed or implied, oral 
or written before or after tho proceeding 
waived is due. It also may bo a term of 
tho instrument when it is issued. 

Section 3~5H(5) retains the standard 
commercial usage and moaning attached by 
tho original § 111 of tho NIL, 6 Del, 0 
211 to "protost waived," 

(b) Party Dishonoring The Instrument. 
Countermanding Payment Or Otherwise Not 
Reasonably Entitled To Expect Or Require 
Presentment, Notice Or Protest . This 
provision is in accord with provisions 
found in §§ 79 , 80, llij., 115 and 13 o of 
tho NIL, 6 Del. C 1?9, 180, 2li|., 215 and 
230. 

lc). Presentment Or Protest Impossible 

Despite Exorcise Of Reasonable Diligence . 

This provision is in accord with §§ 82(1) 
112 and 159 of tho NIL, 6 Dol. C 182(1), 
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213 and 2^9. 

(3)(a) Maker, Acceptor Or Drawee Dead Or 
Insolvent . Section 3-511(3)(a) is sub¬ 
stantially now. It excuses presentment 
in situations where immediate payment or 
acceptance is impossible or so unlikely 
that the holder cannot reasonably bo 
expected to make presentment. The Code 
gives him in such cases an immediate 
recourse upon tho drawer or indorser, 

Tho latter parties then are permitted to 
file any nocossary claim in the probate 
or insolvency proceedings. Section l)|fi 
of the NIL, 6 Del. C 2lj.8, provided that 
presentment for acceptance was excused 
if tho drawee had died. However s 76 of 
the NIL, 6 Del, C 176 provided that 
where tho person primarily liable on the 
instrument had died and no place of pay¬ 
ment was specified, presentment for 
payment had to bo made to his personal 
representative if such a person existed 
and if with the exercise of reasonable 
diligence ho could bo found. 

The Codo draftsmen state that s, the 
exception for the documentary draft is 
to preserve any profit on the resalo of 
goods for the creditors of tho drawee if 
his roprosentativo can find the funds to 
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pay." Sgg Commont 6, A.E.I. and N.C.C. 
II.S. L•, 1962 Official Text And Comments 
Edition Uniform Commorclal Code , p. ^\\Z 
(b) Acceptance Or Payment Refused . 
This provision is in accord with 
§ 14.8(3) of the NIL, 6 Del. C 24-8(3), 
in so far as presentment or accoptanco 
is concerned. However tho Codo pro¬ 
vision oxtonds the rule to presentment 
for payment also. It is based on tho 
theory that onco tho maker, acceptor or 
drawee- has cloarly indicated that he 
will not pay or accept then tho holder 
should not bo roquirod to proceed with 
a useloss ceremony, 

(4) Later Presentment, Notice And 
Protest Excused Where Draft Is Dishonored 
By Non-Acceptance . This provision Is in 
accord with §§ ll6, and l5l of tho NIL, 

6 Del. C 216 and 251, 

(9) Waiver Of Protest Constitutes 
Waiver Of Presentment And Notice Of Dishonor , 
See Delaware Study Comment to § 3-5ll(2)(a), 
supra. Compare Peoples National Bank v, 
Houston , 2 Marr, 250, 15 Del. 250, 43 Atl. 

93 (1898). 

(6) Effect Of Location Of Waiver On The 
Instrument , This provision is in accord 


with § 110 NIL, 6 Del. C 210 
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DEFINITIONAL CROSS REFERENCES: 
"Acceptance”. Section 3-4.10, 

"Dishonor 11 , Section 3“507, 

"Documentary draft". Section Ip-104-, 
"Draft", Section 3-104-« 

"Insolvency proceedings". Section 1-201. 
"Instrument". Section 3-102. 

"Issue". Section 3-102. 

"Notice of dishonor". Section 3~5o8, 
"Party". Section 1-201, 

"Presentment". Soction 3 —^Olp• 

"Protest". Section 3~509. 

"Right", Soction 1-201. 
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CHAPTER 3: COMMERCIAL PAPER 
SUBCHAPTER 6: DISCHARGE 
Section 3-601. Discharge of Parties . 

(1) The extent of the discharge of any party from liability on 
an instrument is governed by the sections on 

(a) payment or satisfaction (Section 3-603); or 

(b) tender of payment (Section 3—6oij.) j or 

(c) cancellation or renunciation (Section 3-6o5)l or 

(d) impairment of right of recourse or of collateral 
(Soction 3 - 606 )j or 

(e) reacquisition of the instrument by a prior party 
(Soction 3-208)j or 

(f) fraudulent and material alteration (Soction 3 — 4 . 07 ) j or 

(g) certification of a check (Soction 3 -ip.l); or 

(h) acccptanco varying a draft (Soction 3 -I 4 L 2 ) j or 

(i) unexcusod delay in presentment or notice of dishonor 
or protest (Section 3-£02), 

(2) Any party is also discharged from his liability on an 
instrument to another party by any other act or agreement with such 
party which would discharge his simple contract for the payment of 
money. 

(3) Tho liability of all parties is discharged when any party 
who has himsolf no right of action or recourse on tho instrument 

(a) reacquires tho Instrument in his own right; or 

(b) is discharged under any provision of this Article, 
oxcopt as otherwise provided with respect to discharge 
for impairment of rocourso or of collateral 
(Soction 3 - 606 ). 
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DELAWARE STUDY COMMENT 

Sections 3“601(1)&(2) pertain to the 
discharge of a single party. Section 
3-601(3) pertains to the discharge of all 
parties. Those provisions eliminate tho con¬ 
cept contained in § 119 of tho NIL relating 
to circumstancos under xihich a negotiable 
instrument was discharged. Tho concept of 
discharging a negotiable instrumolt left 
uncertainties as to tho effect of tho dis¬ 
charge upon tho rights of a subsequent holder 
in duo course, 

(1) Extent Of Discharge . Section 
3 - 601 ( 1 ) catalogues tho sections of Article 
3 of tho Code pertaining to the extent to 
which a party to an instrument Is discharged. 
Tho sections roforrod to arc discussed in the 
applicable Dolawaro Study Comment, The Code 
draftsmen note that § 3 - 601 ( 1 ) is not intended 
to prevent or effect any discharge arising 
independently of tho Code. They cito dis¬ 
charge in bankruptcy as an illustration. 
Comment 1, A.L.T, and N.C.C.U.S.L,, 1962 
Official Toxt And Comments Edition Uniform 

Commercial Code , pp. 333 and 3 ijip. 

(2) Act Or Agreement Discharging 

Liability . This provision is In accord v/ith 

§ 119(4-) of tho NIL, 6 Del. C 219(4-) and 
expressly provides for the possibility of a 
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discharge- by agreement or actions which would 
discharge a simple contract for the payment of 
money. . Soo Donovan v. 

Malonoy t 3 Boyco l\$3 , Il 82 Del. \\$3, 81| Atl, 

1032 ( 1912 ) - landlord, by retaining possessin 

of a chock sont him by his tenant as payment 

for landlord*s portion of tho crops produced 

ostoppod himself from denying tho sufficiency 

of tho chock as a tondor of ront by-keeping it 

until subsequent to tho initiation of his 

suit to rocovor payment duo. 

(3) Discharge Of All Parties . Section 
3 "6oi(3) substitutes for the concept of 
’’discharge of tho instrument” contained in 
§ 119 tho concept of discharge of all parties 
from liability on thoir contract on the 
instrument. This approach moro clearly 
recognizos tho rights of a holder in duo 
course without notice of a discharge to 
enforce it as provided in § 3-602 oven though 
the parties vtrould otherwise bo discharged. 

This section is otherwise substantially in 
accord with §§ 119 ( 1 ),( 2 )&( 5 ), 120(1)&(3),& 
120(1)&(2). 6 Del. C 219(1),(2)&(5), 

220(1),(3), & 220(1)&(2). In lieu of the 
detailed provisions of those sections of the 
NIL, § 3-601(3)(a)&(b) sots forth the general 
principlo that all parties to an instrument 
aro discharged when no party is left with 
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rights against any other party on tho paper, 
Under § 3~o01(3)(o.) when any party reacquires 
tho instrument in his own right his own 
lia.bility is discharged and any intervening 
party to whom ho was liable is discharged in 
accord with the provisions of § 3-208 on 
reacquisition. This loaves the reacquiring 
party with no right of action against an 
intervening party and no right of recourse 
against any prior party and tho instrument is 
thereforo completely discharged. 

Under § 3“6oi(3)(b) when any party who 
has himself no right of action or rocourso on 
the instrument is discharged under any pro¬ 
vision sot forth in § 3 - 601 ( 1 ), tho liability 
of all parties is discharged oxcopt as other¬ 
wise provided with rospoct to discharge for 
impairment of rocourso or of security as set 
forth in s 3-606 (Sco Dolawaro Study Comment, 
§ 3 - 606 , infra,) and subject to tho rights of 
any holder in due course who takes tho 
instrument without notice of tho discharge, 
DEFINITIONAL CROSS REFERENCES: 

"Action”, Section 1-201, 

"Agreement", Soction 1-201, 

"Alteration", Soction 3“4-07« 

"Cortif ication" , Soction 3 ~lj.ll, 

"Chock", Section 3 -I 0 I 4 ., 

"Contract", Soction 1-201. 
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"Draft” 


. Section 3~10lp. 

"Instrument”. Section 3~102. 

"Money”. Section 1-201. 

"Notice of dishonor". Section 3“508. 

"Party". Section 1-201. 

"Presentment". Section 3~50ip. 

"Rights". Section 1-201. 

Section 3“602. Effect of Discharge Against Holder in Duo Course . 

No discharge of any party provided by this Article Is effectivo 
against a subsequent holder in due course unless he has notice 
thereof when he takes the instrument. 

DELAWARE STUDY COMMENT 
Section 3“602 is a now provision making 
it clear that all discharges are only 
porsonal defenses, effective against a sub¬ 
sequent holder in due courso only if ho has 
notice of discharge. Various situations migjat 
arise whore a holder in duo course might tako 
an instrument which has been discharged. For 
example, where a demand instrument is paid 
shortly after its Issue without surrender a 
holder in due course without notice of the 
discharge would cut off the defonso of dis¬ 
charge. Seo also Ingham v. Primrose , 7 C.B. 
(N.S.) 82, lip. Eng. Rep. 7 k$ (1859) - instru¬ 
ment torn up by the party primarily liablo on 
it and thro?m Into the stroot whore it was 

picked up and pasted together and negotiated 

to the plaintiff. Court hold that tho 
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cancellation did not put the plaintiff on 
notice because tho tearing had boon done in 
such a way that tho appoaranco of tho bill 
when it reached tho plaintiff’s hands was at 
least as consistent with its having boon 
divided into two, for purposes of safer 
transmission by post, as with its having 
been torn for tho purpose of annulling it* 

See also § 122 of tho NIL, 6 Del. C 222 
expressly providing that a holder in due 
course can cut off tho discharge defense of 
renunciation. 

Under § 3-30l[_( 1) (b) it is possiblo for a 
holder to take tho instrument in duo course 
oven though ho has notice that one or more 
parties have boon discharged, so long as any 
other party on tho instrument remains undis¬ 
charged. Tho phrase "unless ho has notice 
thereof when he takes tho instrument" in 
§ 3~602 would make such a holder in duo 
course subject to tho defense of the dis¬ 
charge of which ho had notice when ho took 
the instrument, 

DEFINITIONAL CROSS REFERENCES: 

"Holder In duo course". Section 3-302* 
"Instrument", Section 3“102, 

"Notice", Section 1-201, 

"Party", Section 1-201, 
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Section 3 - 603 * Payment or Satisfaction * 

(1) Iho liability of any party Is discharged to the oxtont of 
his payment or satisfaction to the holder even though It is made 
with knowledge of a claim of another person to tho instrument unless 
prior to such payment or satisfaction the person making tho claim 
either supplies indemnity deemed adequate by tho party seeking tho 
discharge or enjoins payment or satisfaction by ordor of a court of 
competent jurisdiction in an action in which tho adverse claimant 
and the holder are parties. This subsection does not, however, 
result In tho discharge of tho liability 

(a) of a party who in bad faith pays or satisfies a holder 
who acquired the instrument by theft or who (unless 
having the rights of a holder in duo course) holds 
through ono who so acquired it; or 

(b) of a party (other than an intermediary bank or a payor 
bank which is not a depositary bank) who pays or 
satisfies tho holder of an instrument which has been 
restrictively indorsed in a manner not consistent with, 
tho terms of such restrictive indorsement. 

(2) Payment or satisfaction may bo made with the consent of 
tho holder by any person including a stranger to the instrument. 
Surrender of the instrument to such a person gives him tho rights of 
a transferee (Section 3“201)• 

DELAWARE STUDY COMMENT 
(1) Discharge Upon Payment Or Satis- 
faction, Soction 3-603(1) amends §§ $1, 88 
and 119 of tho NIL, 6 Del. C l£l, 188 and 219. 
Under tho NIL discharge by "payment in duo 

courso" took placo only whore tho payor had 
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no notice that the holder's title was 
“defective”. The Codo provides for dis¬ 
charge by payment even with notice “of a 
claim of another person to the instrument”, 
unless the adverse claimant supplies the 
payor indemnity or secures an injunction, 
Howover § 3~603(l)(a) jr ovides that liability 
is not discharged whore the party pays in 
bad faith one who acquires the instrument by 
theft or who holds from ono who so acquired 
it. Section 3“603(l)(b) furthor provides 
that a party is not discharged if ho pays a 
holder of an instrument rostrictively indorsed 
and the payment is not consistent with the 
toms of the restrictive indorsement. 

Section 3“603(1) adopts tho general 
principle that a payor is not required to 
obey an order to stop payment received from 
an indorser except for tho situation sot 
forth in s§ 3-&03(1)(a)&(b). This section 
recognizes that normally the party who is 
required to pay tho instrument has no moans 

of knowing whethor or not an assertion of an 

With 

adverse claim is true, /the exception of the 
oases of theft or restrictive indorsement the 
Codo avoids the inconvenience to tho party 
to pay of resolving a dispute between two 

other parties unless ho is indemnified or 
served with appropriate process. It should 
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bo notod that i 3 “ 30 fc(d) provides that if tho 
paying party chooses to refuse payment and 
litigate tho question, ho may do so even 
though ho has not boon indemnified or 
enjoined. However except where theft or 
restrictive indorsement is allegod, the party 
roquirod to pay must roly on the third party 
claimant to litigate the issue. He cannot 
set up the jus tertii personally as a defense, 

(2) By VJhom Payment Or Satisfaction May 
Bo Made , Section 3“603(2) provides that 
with the consent of the holder payment may bo 
made by anyone including a stranger. This 
section omits tho portion of § 121 of tho 
NIL, 6 Del, C 221 pursuant to which the payor 
is "remittod to his former rights" and 
rejects decisions like Quimby v. Yarnurn , 

190 Mass. 211, 7b N.E. 671 ( 1906 ), which 
denied recovery on tho instrument to an 
irregular indorsor who made payment thereon. 
Upon payment and surrender of the paper tho 
payor succeeds to tho rights of tho holder 
subject to tho limitations that a party who 
has himsolf boon involvod in any fraud or 
illegality affecting the instrument or who 
as a prior holder had notice of a defense or 
claim against it cannot improve his position 
by taking from a later holder in duo course, 
Soo Delaware Study Comraont, § 3-20J., supra, 
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Sections 171-177 of the NIL, 6 Del. C 
271 -277 > dealing with the obsolete practice 
of payment for honor, aro omitted by the 
Code. 

DEFINITIONAL CROSS REFERENCES: 

"Action”• Section 1-201. 

"Holder". Section 1-201, 

"Instrument”. Section 3“102, 

"Order". Section 3“102. 

"Party". Section 1-201. 

"Person", Soction 1-201, 

"Rights", Soction 1-201. 

Soction 3-60if. Tondor of Payment . 

(1) Any party making tender of full payment to a holder when 
or after it is duo is discharged to the extent of all subsequent 
liability for interest, costs and attorney’s foos* 

(2) The holder’s refusal of such tondor wholly discharges any 
party who has a right of recourse against the party making tho 
tender, 

(3) Where tho maker or acceptor of an instrument payable other¬ 
wise than on demand is able and ready to pay at ovory place of 
payment specified in tho instrument when it is due, it is equivalent 

to tonder. 

DELAWARE STUDY COMMENT 

(1) General Effect Of Tondor Of Payment . 
Soction 3 - 604 .( 1 ) is new, Ho?/over it states 
tho generally accepted rule that a tonder 
does not discharge tho principle obligation 

but does obviate interest, costs and 
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(2) Holder * s Refusal Of Tender , Whore 
the holder refuses tender, the present law 
discharges all subsequent parties secondarily 
liable, whereas tho Code discharges all 
parties having recourse against tho tendering 
party. The Code omits tho limitations of 
"secondary party" and "prior party" found in 

i 120(4) of the NIL, 6 Del. C 220(4). Undor 
tho NIL, if a maker made a note to accommo¬ 
date tho payee, and tho payoo tondorod pay¬ 
ment to the holder who refused it, tho maker 
would not bo discharged because he is a 
primary party and the payoo is not a party 
prior to him, Undor the Code the maker xvould 
bo discharged in such a case since ho has a 
right of rocourso against tho party (i,o, 
tho payoo) making tho tender, 

(3) Time Instrument Payable At A 
Specified Place Or Places , This section is 
substantially in accord with § 70 of tho NIL, 
6 Del, C 170 but expands that section to 
include instruments payable at moro than one 
place. It makes clear that readiness to pay 
at all places specified in tho instrument is 
equivalent to tender and discharges the same 
parties, 

DEFINITIONAL CROSS REFERENCES: 

"Holder", Section 1-201, 




"Instrument". Section 3“102. 
u 0n demand". Section 3”108. 

"Party". Section 1-201, 

"Right". Section 1-201, 

Section 3“6o5* Cancellation and Renunciation . 

(1) Tho holder of an instrument may even without consideration 
discharge any party 

(a) in any manner apparent on tho face of tho instrument or 
the indorsement, as by intentionally cancelling tho 
instrument or the party*s signature by destruction or 
mutilation, or by striking out tho party*s signature; 
or 

(b) by renouncing his rights by a writing signed and 
delivered or by surrender of tho instrument to tho 
party to bo discharged, 

(2) Neither cancellation nor renunciation without surrender of 
tho instrument affects tho title thereto, 

DELAWARE STUDY COMMENT 
(1) Cancellation And Renunciation , 
Section 3-605(1) oxprossly provides that 
neither cancellation or renunciation needs 
consideration to bo binding. 

(a) Cancellation. Section 3“6o5(l) 
(a) is substantially in accord with 
§§ Jj.8, 119(3) and 120(2) of tho NIL, 

6 Del. C llj. 8 , 219(3) and 220(2). 

However the Code clarifies these pro¬ 
visions of tho NIL. The NIL did not 

state how cancellation was to bo 
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effected, except for the provision in 
§ Ij.8 thereof pertaining to striking 
indorsements. Under the UCC it must he 
done in ”any manner apparent on the 
faco of the instrument or the indorse¬ 
ment,” such as intentionally cancelling 
the instrument or the party’s signature 
by destruction or mutilation, or by 
striking out the party*s signature. 

(b) Renunciation . Section 3”605>(1) 
(b) is substantially in accord with 
§ 122 of the MIL, 6 Del. G 222, pro¬ 
viding that renunciation may be 
accomplished by a \vriting or alterna* 
tivoly by delivery of the instrument to 
the person primarily liable thereon. 
However the Code requires a signod 
writing as compared with the UIL's 
requirement of a mere writing. In 
addition the Code poraits a renuncia¬ 
tion by !, a surrender of the instrument 
to the party to bo discharged” rather 
than delivery of the instrument "to the 
person primarily liable thereon”. 

(2) Cancellation Or Renunciation With¬ 
out Surrender Of Instrument Does Not Affect 
Title, Section 3-6o5(2) Is a now statutory 

provision. It is intended to make it clear 
that the striking of an indorsement or any 
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other cancellation or renunciation does not 


affect tho title to the instrument if tho 
instrument is not surrendered. 

DEPTNI H0NAL CROSS REFERENCES: 
"Holder". Section 1-201. 

"Instrument". Section 3-102. 

"Party". Section 1-201. 

"Rights". Section 1-201. 

"Signature". Section 3 —ij-01 • 

"Signed". Section 1-201. 

"Writing". Section 1-201. 

Section 3“6o6* Impairment of Recourse or of Collateral . 

(1) Tho holder discharges any party to the instrument to the 
extent that without such party*s consent the holder 

(a) without oxpross reservation of rights releases or 
agrees not to sue any person against whom the party 
has to tho knowledge of tho holder a right of recourse 
or agrees to suspend the right to enforce against such 
person tho instrument or collateral or otherwise dis¬ 
charges such person, except that failure or delay in 
effecting any required presentment, protest or notice 
of dishonor with respect to any such person does not 
discharge any party as to whom pros r ontmont, protest 

or notico of dishonor is offoctivo or unnecessary; or 

(b) unjustifiably impairs any collateral for the instru¬ 
ment given by or on behalf of tho party or any person 
against whom ho has a right of recourse, 

(2) By oxpross reservation of rights against a party with a 
right of recourse tho holder preserves 
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(a) all his rights against such party as of the time when 
the instrument was originally duo; and 

(b) tho right of tho party to pay the instrument as of that 

time i and 

(c) all rights of such party to recourse against others* 

DELAWARE STUDY COMMENT 


• - • , Section 3-606 rowords and adds 

new provisions to s 120 of the ML, 6 Del* C 

220 . 

Both of these sections incorporate basic 
principles of suretyship law into tho 
negotiable instruments law. They apply to 
negotiable instruments the genorally accepted 
rule that a release by the creditor of the 
principle debtor discharges tho surety and 
that a binding agreement by the creditor and 
principle debtor to extend the time of pay¬ 
ment also will discharge the surety* As is 
the caso in tho general law of suretyship, 
these sections make it possible for a 
creditor to release tho principle debtor, 
while expressly reserving his rights against 
the surety. In such cases the suroty remains 
bound but retains tho right of reimbursement 
against the principle debtor. 

(1) Acts Yfliich Constitute A Discharge . 

Section 3 - 606 ( 1 ) uses tho phrase "any party 
to tho instrument" to make it clear that the 
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suretyship defenses provided are available 
to any party who is in the position of a 
surety such as an accommodation maker known 
to the holder and not just the ’’parties 
socondarily liable”, Partial release, 
discharge or impairment operates pro ta.nto 
for the party having a right of recourse. 

Tho assent of tho party may be given in 
advanco and is commonly incorporated in tho 
instrument or it may bo given afterwards. 

The Code expressly provides that such assent 
roquiros no consideration. 

The latont surety cannot tako advantage 
of § 3-606 sinco tho holder must have 
knowledge of the party 1 s capacity and ho 
does not discharge when ho is ignorant of the 
relation. An extension of time and covenant; 
not to sue are both covered by the language 
’’agrees to suspend tho right to enforce.” 

Soction 3 - 606 ( 1 ) (b) is no?/. It states 
a suretyship defense which is generally 
recognized as being available to indorsors 
and accommodation parties. Accord: See 
Sussick } s Finance Co. v, Gosloo , 7 Terry 2 lp 2 , 
82 A. 2 d 7 I 4.3 (195D. 

(2) Rights Holder May Preserve By 

Express Reservation, Section 3“6o6(2) 

enumerates tho rights preserved by an 

express reservation by a holder, 
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DEFINITIONAL CROSS REFERENCES: 
"Agreement”, Section 1-201, 

"Holder", Soction 1-201, 

“Instrument' 1 , Soction 3"102, 

''Notice of dishonor' 1 , Soction 3~508, 


“Party”, 

Section 1 

-201. 

"Person”, 

Soction 

1-201 

"Rights". 

Section 

1-201 
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CHAPTER 3: COMMERCIAL PAPER 
SUBCHAPTER ll ADVICE OF INTERNATIONAL SIGHT DRAFT 

Section 3“701, Letter of Advice of International Sight Draft , 

(1) A "letter of advice" is a drawer's communication to the 
drawee that a described draft has been drawn* 

(2) Unless otherwise agreed when a bank receives from another 
bank a letter of advice of an international sight draft the drawee 
bank may immediately debit the drawer's account and stop the 
running of interest pro tanto. Such a debit and any resulting 
credit to any account covering outstanding drafts leaves in the 
drawer full power to stop payment or otherwise dispose of the 
amount and creates no trust or interest in favor of the holder, 

(3) Unless otherwise agreed and except where a draft is drawn 
under a credit issued by the drawee, the drawee of an international 
sight draft owes the dra?/er no duty to pay an unadvised draft but 
if it does so and the draft is genuine, may appropriately debit 
the drawer's account, 

DELAWARE STUDY COMMENT 
Section 3~701 has no counterpart in the 
Delaware statutory or case law. It is 
designed to recognize and clarify established 
European trade practices with respect to the 
letter of advice of an International sight 
draft, 

In Europe a bank which pays a chock In 
good faith can charge the drawer's account 
notwithstanding a forgery of a necessary 
indorsement. To reduce the possibilities of 



a successful forgery, extensive uso is made 
of the letter of advice. This is a communi¬ 
cation by the drawer to the drawee that a 


described draft has been drawn. 

Although § 3-701 does not change the 
Code's *S^ulesrA 0r ^ogni Ze s the 
extensive use in the United States of letters 


of advice of international sight drafts. 
Because the letter of advico tends to decrease 


the risk that forgery will prove successful 
it is useful irrespective of who incurs the 
loss when a bank pays a forged check. 

Section 3-701(2) makes it clear that no 


trust or assignment is intended by the 
drawee’s act of charging the drawer’s account 
upon receipt of the letter, Tho debit 


moroly stops the running of interest. 

Section 3”701(3) provides that the 
drawer of an unadvised international sight 
draft forfeits any right to its payment. 
However if the drawee so chooses ho may 
protect the delinquent drawer’s credit and 
if he pays the instrument and the draft is 


genuine ho may appropriately debit the 
drawer’s account. 


DEFINITIONAL CROSS REFERENCES: 
tt Account'’. Section i^-ioif. 



Bconk 1 ’ 




Section 1-201. 
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’’Credit” . 
“Draft”. 
“Genuine” 
“Holder", 


Section 5-103. 
Section 3-104-e 
. Section 1-201. 
Section 1-201. 


3 - 24-6 



CHAPTER 3* COMMERCIAL PAPER 
SUBCHAPTER 8: MISCELLANEOUS 
Section 3-801, Drafts in a Set , 

(1) Where a draft is drawn in a set of parts, each of which is 
numbered and expressed to bo an order only if no other part has 
been honored, the whole of tho parts constitutes one draft but a 
taker of any part may become a holder in due course of the draft. 

(2) Any person who negotiates, indorses or accepts a single 
part of a draft drawn in a set thereby becomes liablo to any holder 
in due courso of that part as if it were the whole sot, but as 
between different holders in due course to whom different parts 
have been negotiated tho holder whose title first accrues has all 
rights to the draft and its proceeds. 

(3) As against tho drawee the first presented part of a draft 
drawn in a set is the part entitled to payment, or If a time draft 
to acceptance and payment. Acceptance of any subsequently presented 
part renders the drawee liable thereon under subsection (2). With 
respect both to a holder and to tho drawer payment of a subsequently 
presented part of a draft payable at sight has tho same effect as 
payment of a chock notwithstanding an effective stop erder 
(Section Ip—Ip07) • 

(4-) Except as otherwise providod in this section, where any 
part of a draft in a set is discharged by payment or otherwise the 
whole draft is discharged. 

DELAWARE STUDY COMMENT 
Section 3"801 combines and rewords 
§§ 178 to 183 of tho NIL, 6 Del. C 278 to 
283 . The new language Is intended merely to 
clarify and supplement the provisions of the 
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(1) Draft Drawn In Sot Of Parts , Section 


3“801(1) is in accord wioh § 17& of the NIL* 

6 Del. C 278. The requiroracnt that each of 
the parts must be S1 expressed to be an order 
only if no other part has been honored 11 is 
new but accords with commercial practice. 

See KerrS.S. Co. v, Chartered Bank of India . 
Australia and China , 292 N.Y. 253 3 54 W.E. 2 d 
813 (1944) " " pay this first of exchange 
( 2 nd being unpaid) to the order of . . , 11 
A statement in a draft drawn in a set of 
parts to the effect that the order is 
effective only If no other part has boon 
honorod does not render tho draft non- 
nogotiable on grounds that It is conditional. 
See Comment 3 , A.L.I. and N.C.C.U.S.L., 1962 
Official Text And Comments Edition Uniform 
Commercial Code , p. 386 . 

(2) Effect Of Negotiation, Indorsement 
Or Acceptance Of A Single Part Of A Draft 
Drawn In A Set . Section 3-801(2) Is In accord 
with §§ 179* 180 and 181 of tho NIL, 6 Del. C 
279> 280 and 281. 

(3) Part Entitled To Payment As Against 
Drawee . The first two sentences of § 3-801(3) 
are in accord with §§ l8l and 182 of tho NIL, 

6 Del. C 281 and 282. The third sentence of 

§ 3-801(3) is new. Tho Code draftsmen state 
that 11 payment of tho part of the draft 
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subsequently presented Is improper and the 
drawee may not charge it to the account of 
the drawer, but someone has probably been 
unjustly enrichod on the total transaction, 
at the expense of tho dravoe. So the drawoo 
is like a bank which has paid a chock over an 
effoctivo stop payment order, and is subro¬ 
gated as provided in that situation. Section 
ip—4-07• tr See Comment 2, A.L.I. and N.C.C.U, 
S.L., 1 962 Official Text And Comments Edition 
Uniform Commercial Code , p. 35&. 

(it) Effect Of Payment Of Part Of Draft 
In A Sot . Section 3—801 (ip) is in accord with 
§ 183 of tho NIL, 6 Dol. C 283. 

DEFINITIONAL CROSS REFERENCES: 
"Accoptanco''*, Section 3“4lO» 

"Chock”. Section 3—10ip« 

"Draft”. Section 3~10ip. 

"Holder", Section 1-201. 

"Holder In due course". Section 3“302. 
"Honor”. Section 1-201. 

"Person", Soction 1-201. 

"Rights". Soction 1-201, 

Soction 3“802, Effect of Instrument on Obligation for uhlcli It Is 
Given. 

(1) Unless otherwise agrood whore an instrument is taken for an 
undorlying obligation 

(a) tho obligation Is pro tanto discharged if a bank is 
drawer, maker or acceptor of tho instrument and there 
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is no rocoursc on the instrument against the underlying 
obligorj and 

(b) in any other ease tho obligation is suspended pro tanto 
until the instrument is duo or if it is payable on 
demand until its presentment. If the instrument is 
dishonored action may bo maintained on oithor tho 
instrument or tho obligation; discharge of tho under¬ 
lying obligor on the instrument also dischargos him on 
tho obligation. 

(2) Tho taking in good faith of a chock which is not post¬ 
dated does not of itself so extend tho time on tho original obliga¬ 
tion as to discharge a surety. 

DELAWARE STUDY COMMENT 
(1) Effoct Uhoro Instrument Is Taken 
For Underlying Obligation . Unless otherwise 
agrood, if a bank is dra?ror, makor or 
acceptor on an instrument and there is no 
rocourso on tho instrument against tho under¬ 
lying obligor tho obligation is discharged 
pro tanto, Tho cortification of a chock 
procured by tho holder thoroforo dischargos 
the drawer both on tho chock and on tho 
underlying obligation, 

Jn any other caso tho taking of an 
instrument "suspends" tho obligation pro 
tanto until the instrument is duo, or until 
prosontmont in tho caso of demand instruments. 
So ° Mund konk Liverpool and London and 


Globo Insurance Co,, Ltd. . 311 Mich, 571, 
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19 N.U,2d 103 (194-5) • The Code draftsmen 
also noto that the suspension suspends the 
running of the statute of limitations. Soo 
Comment 3, A.L.I. and N.C.C.U.S.L., 1962 
Official Toxt And Comments Edition Uniform 
Commercial Cal 0 , p. 357* 

(2) Taking Uncertified Chock Poos Not 
Discharge Surety . Section 3-802(2) makes it 
clear that the taking of an uncortifiod 
chock in good faith, if presented within the 
time prescribed in § 3-^03, doos not con¬ 
stitute an oxtonsion of time on tho original 
obligation so as to discharge a surety. 

DEFINITIONAL CROSS REFERENCES: 
“Action**. Section 1-201. 

“Bank”. Soction 1-201, 

“Check**. Section 3-lOij.* 

“Dishonor* 1 . Section 3~507, 

“Good faith’*. Soction 1-201. 

“Instrument’*. Soction 3-102. 

“On demand* 1 . Socii on 3-108, 

“Presentment” . Section 3-50lj., 

Section 3-803• Notico to Third Party . 

1 ihere a defendant is sued for broach of an obligation for 
which a third person is answerable over undor this Article he may 
givo tho third person written notice of tho litigation, and tho 
person notified may then give similar notico to any other person 

who is answerable ovor to him under this Article. If the notico 
states that tho person notified may come in and defend and that if 
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the person notified does not do so ho will in any action against 
him by the person giving tho notice bo bound by any determination 
of fact common to tho two litigations, thon unloss after soasonablo 
receipt of tho notice tho person notified does conic in and defend 
he is so bound, 

DELAWARE STUDY COMMENT 
Section 3~803 is now. It supplements 
existing procedures for interpleader or 
joinder of parties and conforms to tho 
analogous provisions in § 2 - 607 ( 5 ), ft 
makes it clear that tho notification is not 
effective until rocoivod, Tho "vouching-in" 
device of tho common law and of this section 
is available only against persons who will 
bo directly responsible to tho person first 
sued in tho ovont judgment goes against tho 
person first sued, Soo Hartford Accident and 
Indemnity Co, v, Tho First Nat. Bank and 
Trust Go. , 281 N.Y. 162 , 22 N.E. 2 d 32 14 . (1939), 
DEFINITIONAL CROSS REFERENCES: 

"Action", Section 1-201, 

"Defendant", Section 1-201, 

"Instrument", Section 3“102, 

"Notifies", Section 1-201, 

"Person", Section 1-201. 

"Right", Soction 1-201, 

"Seasonably", Section 1-204-. 

"Aritton", Soction 1-201, 
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Soction 3 - 80 I 4 .. Lost, Destroyed or Stolon Instruments , 

The owner of on instrument which is lost,, whether by destruc¬ 
tion, thoft or otherwise, may maintain an action in his own name 
and rocovor from any party liable thorcon upon due proof of his 
ownership, the facts which prevent his production of the instrument 
and its terms. The court may require security indemnifying the 
defendant against loss by reason of further claims on the instrument, 

' . DBLUURE STUDY COM NT 
Soction 3-804- is new; and provides a 
method for recovory on instruments wrhich aro 
lost, destroyed or stolon, Tho plaintiff is 
not a holder of such an instrument, bocauso 
he is not in possession. Ho must therefore 
prove his case by establishing tho terms in 
tho instrument, his ownership of it, and 
account for its absenco, Seo Vrostyak v, 
Zitko, 260 Pa. I 4 I 3 , 112 A.l£ (1920); Mahoney 
v, Co liman , 290 Pa. [ 478 , 1 I 43 A.186 (1928). 

Section 3 - 80 J 4 authorizes but does not 
mako it mandatory for a court to require 
socurity indemnifying the obligor against 
loss by roason of falso claims, claims of a 
holder in duo c our so or other bona fido 
claims. On tho othor hand in situations 
whore thoro is no doubt that tho instrument 
has actually boon dostroyod and that tho 
claimant is its true ownor, tho court may 
doom it unnocossary to roquiro socurity. 
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DEFINITIONAL CROSS REFERENCES i 
"Action 5 *, Section 1-201* 

"Defendant". Section 1-201. 

"Instrument”, Section 3"102, 

"Party”, Section 1-201. 

‘'Term”. Section 1-201. 

Section 3~805. Instruments Not Payable to Order or to Bearer . 

This Article applies to any instrument whoso terms do not 
procludc transfer and which is otherwise negotiable within this 
Article but which is not payable to order or to bearer, except that 
thoro can bo no holder in due course of such an instrument. 

DELAWARE STUDY COMMENT 
Section 3“8o5 provides that where an 
instrument does not procludo transfer and is 
otherwise nogotiablo under tho terms of 
Article 3 of the Code but is not payable to 
order or to bearer (i.o. "a non-negot iablo 
instrument"), it shall be treated as a 
nogotiablo instrument except that thorc can 
bo no holder In duo course of such an 
instrument. Section 3“8o5 in offoct treats 
a so-called "non-negotiablo instrument” as a 
negotiable instrument so far as Its form 
permits. However, since it contains no words 
of negotiability, thoro can bo no holder In 
duo course and tho provisions specially 
applicable to tho holder in duo course aro 
therefore not applicable to such an instrument 
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Although § 3~3 o5 Is now it probably 

docs not change results reached by tho 

courts under tho NIL and law merchant. See 

VALllior, Nonnogottable Instruments, 

11 Syracuse L. Rev. 13-26 (i960). The 

typical example of the "non-nogotiable 

instrument • 11 is a check made "pay to A", 

Such an instrument is not nogotiable but it 

is still a morcantillo specialty which 

therefore 

differsr from a simple contract, and was / 
governed by tho law merchant boforo and 
under the NIL. Under I 3-805> it is expressly 
subject to tho rulos of .article 3 of the Code 
except for tho holder in duo course pro¬ 
visions . 

DEFINITIONAL CROSS REFERENCES: 

‘’Bearer''. Section 1-201. 

"Holder in duo course". Section 3-302. 
"Instrument". Section 3-102. 

"Term", Section 1-201. 
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CHAPTER BA NIC DEPOSITS AID COLLECTIONS 
SUBCHAPTER Is GENERAL PROVISIONS AID DEFINITIONS 


Section 4“101« Short Title , 

This Article shall be known and may be cited as Uniform 
Commercial Code - Bank Deposits and Collections„ 

DELAWARE STUDY COMMENT 
Chapter Ip of the Commercial Code is 
intended to serve as a comprehensive statute 
which gathers together and reconciles in one 
place all the bank deposit and collection 
rules formerly found in the common lav/ rules 
of contracts* agency and trusts and specialized 
statutes such as the Negotiable Instruments 
Law* the American Bankers Association Bank 
Collection Code (hereafter referred to as the 
ABA Code) and statutes pertaining to deferred 
posting rules. It provides a uniform state¬ 
ment of the principal rules of the bank 
collection process and at the same time has 
sufficient flexibility to meet the needs of 
the large volume of items handled and the 
inevitable changing needs and conditions which 
will occur In the future. The regulations of 
the Federal Reserve Bank and rules of local 
clearing houses and customs of banks in a 
particular locality can be developed within 
the framework of this basic statute. 

A textual treatment of Chapter 4 of the 
Code Is found in Clark* Bailey and Young, 
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Bank Deposits And Co lle ctions Under The UCG 
(1959)• A discussion of the background of 
the drafting of the Article is found in 
Malcolm, "‘Article Ip - A Battle 1'Jith 
Complexity/" 19^2 His, L. Rev, 265. 

Subchapter I of Chapter ip contains 
general provisions and definitions applicable 
to bank deposits and collections. Although 
these provisions are largely innovations as 
far as Delaware statutory law is concerned, 
they actually do not make any great changes 
in the law but are in accord with existing 
commercial practice. 

Section Ip-lO2• Applicability . 

(1) To the extent that items within this Article are also 
within the scope of Articles 3 and 8, they are subject to the pro¬ 
visions of those Articles, In the event of conflict the provisions 
of this Article govern those of Article 3 but the provisions of 
Article 8 govern those of this Article. 

(2) The liability of a bank for action or non-action with re¬ 
spect to any item handled by it for purposes of presentment, pay¬ 
ment or collection is governed by the law of the place where the 
bank is located. In the case of action or non-action by or at a 
branch or separate office of a bank, its liability Is governed by 
the law of the place where the branch or separate office is located. 

DELAWARE STUDY COMMENT 

(1) Applicability . Chapter Ip of the 
Code applies to “items". The term ‘"items is 
defined by § Ip-102 (1/ (g) of the Code to mean 
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even 


“any instrument for the payment of money 
though it is not negotiable but does not 
include money." Sections 3~10ip and 3-805 of 
the Code make Chapter 3 applicable to nego¬ 
tiable instruments and certain non-negotiable 
instruments. Under § 4.-102(1), the provisions 
of Chapter ip of the Code govern any conflict- 
ing provisions of Chapter 3« In cases where 
items in the course of collection may be 
covered by Chapter 8 on Investment Securities, 
the provisions of Chapter 8 govern those of 
Chapter ip. 

(2) Conflicts Of Law Rule Applicable . 
Section ip-102(2) makes the law of the place 
where tho bank is located applicable in 
questions regarding the liability of a bank 
for action or non-action with respect to 
any Item handled by It for purposes of 
presentment, payment or collection, rt also 
provides that in cases of action or non- 
action by or at a branch or a separate office 
ol a bank its liability Is governed by the 
law of tho place where the branch or separate 
office Is located. This is substantially in 
accord with the effect of the Restatement, 
Conflicts of Laws, §§ 34-9 and 338. The theay 
of § ip-102(2) is sound since persons dealing 
with an ambulatory instrument must know that 
action will bo taken with respect to it in 
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other jurisdictions« The collection system 
Involved is nationwide and somotimos world 
wide. Accord: See 8 Zo liman, Banks And 
Banking , 4-55 (1936) ] 1 Morse, Banks And 
Banking , 559 ( 6 th ed, 1928 ); 6 Michie, Banks 
And Banking , llj. (1952)] 2 Baton’s Digest, 

1301 (194-2) • See also Blackfeet Livestock 
Co, v. Northwestern Hat*! Bank , 138 Or, 530, 

5 Pac.2d. 702 (1931)] Now York N,H, & H.Rd. 
Co, v. First Nat, Bank of Bridgeport , 105 
Conn. 33» 134- Atl. 223 (1926)] and Growers 
Marketing Service v, Dobstor & Atlas Nat’l 
Bank of Boston , 318 Mass. 4-96, 62 N.E.2d 225 

(194-5). 

The conflicts of laws rule of § 4-“102(2) 
are subject to variation by agreement of the 
parties to the extent permitted by § 4--103 of 
the Code. 

DEFINITIONAL CROSS REFERENCES; 

‘'Bank' 1 . Section 1-201. 

“Branch 11 , Section 1-201. 

"rtem”. Section 4-“104-» 

Section 4-~103• Variation by Agreement; Measure of Damages; Certain 
Action Constituting Ordinary Care . 

(1) The effect of the provisions of this Article may be varied 
by agreement except that no agreement can disclaim a bank’s 
responsibility for its own lack of good faith or failure to exercise 

ordinary care or can limit the measure of damages for such lack or 
failure] but the parties may by agreement determine the standards 



c which - suc h responsibility is to bo measured if such standards aro 
not manifestly unreasonable. 

(2) Federal Reserve regulations and operating letters, clearing 
house rules, and the like, have the effect of agreements under sub¬ 
section (1), whether or not specifically assented to by all parties 
interested in items handled. 

(3) Action or non-action approved by this Chapter or pursuant 
to Federal Reserve regulations or operating letters constitutes the 
exorcise of ordinary care and, in the absence of special instructions, 
action or non-action consistent with clearing house rules and the 
like or with a general banking usage not disapproved by this Chapter, 

prima facie constitutes the exercise of ordinary care. 

* 

(ij.) The specification or approval of certain procedures by this 
Chapter does not constitute disapproval of other procedures which 
may bo reasonable under the circumstances* 

(5) The measure of damages for failure to exercise ordinary 
caro in handling an item is tho amount of the item reduced by an 
amount which could not have been realized by tho use of ordinary 
Ca.ro, and whore tnere is bad faith it includes other damages, if any, 
suffered by the party as a proximate consoquenco, 

DELAWARE STUDY COMMENT 
(1) Variation By Agreement . Section 
14.-103(1) permits tho provisions of Chapter I4. 
to bo varied by agreement except that no 
agreement can disclaim a bank's responsibility 
for its lack of good faith or failure to 
exercise ordinary caro or can limit tho 
measure of damages for such lack or failure. 
Accord: 9 C.J.S, Banks And Banking. I 2l6, 



In Thomas v, First Nat, . Bank of Scranton ., 276 
Pa. l 8 l, 101 A,2d 910 (194-5) > the court held 
Invalid a clause in a stop order which would 
have exonerated the bank from liability for 
inadvertonco or mistake and cited § i]_~ 103 ( 1 ) 
as authority for its ruling. However, 

§ [(-- 103 ( 1 ) like | 1 - 102 ( 3 ) permits the parties 
to determine by agreement tho standards by 
which such responsibility is to be measured. 

Section 1-102 contains general principles 
and rules pertaining to variation of the effect 
of the Code by agreement and certain limita¬ 
tions to this power. Soot ion Ip-103 states 
specific rules applicable to variation of tho 
provisions of Chapter ip by agreement and also 
sets forth standards of ordinary caro.. 

Specific typos of "agreements” illustrating 
tho applicability of § ip -103 (l) are set forth 
in Comment 2 by tho draftsmen to this section. 
See A.L.X. and N.C.G.U.S.L., 1982 Official 
^oxt_And Comments Edition Uniform Commercial 
Code , pp. 36i|.-365i. 

(2) Federal Pie servo Regulations And 
Operating Letters, Clearing House Rules, And 
The Like . Section lp-103(2) makes Federal 
Reserve Regulations and operating letters, 
clearing houso rules, and tho like effective 
as agreements varying tho provisions of this 

Chapter of tho Codo whether or not they aro 
Ip -6 



spocliically assented to by all the parties 
interested in the items handled. As to 
national banks, this provision is a restate¬ 
ment of the existing law since Federal Reserve 
Regulations issued pursuant to Federal Law 
and operating letters issued pursuant to 
Federal Reserve Regulations are binding on all 
intorostod parties. Bachman v. First-Mechanics 
Nat. Bank of front on . llj.2 N.J.Eq. 389 , 60 
A. 2 d 291 (19ij.8)j Carson v. Fodoral Reserve 
Bank, 254 N.Y. 218, 172 N.E. 475 ( 1930 ). 

Re clearing house rules soo 0*Brion y. Grant . 
46 N.Y, 163 40 N.E. 871 ( 1895 ). 

Regulations and operating letters bind 
all banks that uso the Fodoral Reserve 
facilities for collection, as well as momber 
banks. Soction 4-103(2) will therefore be 
substantially in accord with existing law. 

6 eo Clarke, Bailey and Young, Bank Deposits: i 
And Collections'^ (1959). 

The Code draftsmen describe the moaning 
to bo attributed to the phrase "and the like" 
in this section as follows. "Federal Reserve 
Regulations and operating letters cover rules 
and regulations issued by public or quasi¬ 
public agencies under statutory authority. 
^Clearing house rules* covor rulos issuod by 
a group of banks which have associated them¬ 
selves to perform through a clearing house 
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some of their collection, payment and clearing 
functions. Other such agoncios or associa¬ 
tions may bo established in the future whose 
rulos and regulations could bo appropriately 
looked on as constituting means of avoiding 
absoluto statutory rigidity. The phraso *and 
the like* leaves opon such possibilities of 
future development. An agroement botwocn a 
number of banks or oven all the banks in an 
aroa simply because they are banks, would not 
of itsolf, by virtue of tho phraso ! and tho 
like* moot tho purposes and objectives of 
subsection (2).” See Comment 3, A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Codo , p. 367 , 

(3) Good Faith And Ordinary Care Obliga¬ 
tion . Section 1-203 of tho Codo providing 
that ovary contract or duty within the Code 
imposes an obligation of good faith in its 
performance or enforcement impes os on banks 
tho obligation of good faith which is defined 
in § 1-301(19) as ’"honesty in fact in the con¬ 
duct or transaction concerned." Section 
4.-202 sets forth requirements of collecting 
banks to use ordinary care. 

Section 4“103(3) provides that action or 

non-action approved by this Chapter or by 

Podoral Reserve Regulations or operating 

letters conclusively constitutes tho oxorciso 
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of ordinary caro, Federal Rosorve Regulations 
and operating letters are issued pursuant to 
tho various sections of the Federal Reserve 
Act (12 U.S.C.A, § 221 et. seq.) and are 
thorofore recognized by § I 4 .-IO 3 (3) as sotting 
forth standards of ordinary care equal to 
those set forth in Chapter 4- of the Code, 

Action or non-action consistent with 
clearing house rules and tho like or with a 
general banking usage not disapproved by this 
Chapter of tho Code prima facie constitutes 
the exercise of ordinary caro. The phraso 
"in tho absence of special instructions” gives 
owners of items an opportunity to prescribe 
other standards in lieu of those provided by 
cloaring house rules and the like or general 
banking usage. 

In commenting on tho moaning of tho term 
”general banking usage” the Code draftsmen 
state that while it Is not defined it "should 
be taken to moan a general usage common to 
the banks in the area concerned. See 
§ 1-205(2) /defining usage of trad_e7 whore 
the adjective r general* is used* the Intention 
£3 to require- a usage broader than a mero 
practice between two or three banks but it Is 
not intended to require anything as broad as 
a country-wide usage. A usage followed 
generally throughout a state* a substantial 
4-9 



portion of a state, a metropolitan area or 
the liko would certainly be sufficient. 
Consistently with tho principle of § 1-205(3) 
action or non-action consistent with clear¬ 
ing house rules or tho liko or with such 
banking usages prima facie constitutes the 
exercise of ordinary care, 1 ' See Comment Ip, 
A.L.I. and N.C.C.U.S.L., 1962 Official Text 
And Commonts Edition Uniform Commercial Code. 

— — zzi SSSSSS S S S B S SSSSSa -ssasaBsssasss aass a aascaaaaeB 

pp. 367 - 368 , 

Section 1-205(3) provides that a course 
of dealing between parties and any usage of 
trade in the vocation or trade in which thoy 
aro engaged or of which they are or should be 
aware give particular moaning to and supple¬ 
ment or qualify the terms of agreement. 

(4) Approval Of Specified Procedures By 
Article Is Not Disapproval Of Other Roason- 
ablo Procedures hhich May Be Adopted . 

Section 4.-103(4.) i s intended to retain flex¬ 
ibility in Chapter 4 of the Code to enable it 
to meet changing conditions which may require 
the utilization of new procedures . This 
Section validates such procedures if they are 
not inconsistent with anjr provisions of 
Chapter 4 and if thoy aro "reasonable under 
tho circumstances." 

HI Measure Of Damages . Section 4“ 103(5) 
limits an injured party to his actual 
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damages. However in cases where bad faith is 
involved other damages suffered by tho party 
as a proximate consequence of tho bad faith 
may bo recovered, 

DEFINITIONAL CROSS REFERENCES: 

"Bank”, Section 1-201, 

"Good faith". Section 1-201, 

"Item", Section Ip-iolf. 

"Usage", Section l-205>. 

Section I 4 .-I 0 I 4 .. Definitions and Index of Dofinitions , 

(1) In this Article unless tho context otherwise requires 

(a) "Account" means any account with a bank and Includes a 
checking, time, interest or savings account; 

(b) "Afternoon" moans tho period of a. day between noon 
and midnight; 

(c) "Banking day" means that part of any day on which a 
bank is open to the public for carrying on substantially 
all of Its banking functions; 

(d) "Clearing house” moans any association of banks or other 
payors regularly clearing items; 

(e) "Custamer" means any person having an account with a 
bank or for whom a bank has agreed to collect items and 
includes a bank carrying an account with another bank; 

(f) "Documentary draft" means any negotiable or non-nego- 
tiable draft with accompanying documents, securities or 
other papers to be delivered against honor of tho draft; 

(g) "Item" means any instrument for the payment of money 
oven though it is not negotiable but does not include 
money; 
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(h) "Midnight deadline" with respect to a bank is midnight 
on its next banking day following tho banking day on 
which it receives the relevant item or notice or from 
which the time for taking action commences to run, which¬ 
ever is later| 

(i) "Properly payable" includes the availability of funds 
for payment at the time of decision to pay or dishonor! 

(j) "Settlo" means to pay in cash, by clearing houso sot- 

i 

tlement, in a charge or credit or by remittance, or other¬ 
wise as instructed, 4 settlement may be cither provi¬ 
sional or final; 

(k) "Suspends payments" with respoct to a bank means that it 
has been closed by order of tho supervisory authorities, 
that a public officer has boon appointed to take it over 
or that it coasos or refuses to make payments in tho 
ordinary course of business, 

(2) Other definitions applying to this Article and tho sections 
in which they appear aro: 

"Collectinb Bank" Section 4"105. 

"Depositary bank" Section 4-105. 

"Intermediary bank" Section 4.-105. 

"Payor bank" Section 4—105« 

"Presenting bank" Section 4“105. 

"Remitting bank" Section 4~105» 

(3) The following definitions in othor Articles apply to this 
Article: 

"Acceptance" Section 3“4l0. 

"Certificate of deposit" Section 3-104» 

Section 3-411. 
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“Check" 

"Draft" 

"Holder In due course" 
"Notice of dishonor" 
“Presentment" 

“Protest" 

"Secondary party" 


Soctlon 3-loij-. 
Section 3-104.. 
Section 3-302. 
Soctlon 3“5 o 8. 
Soctlon 3-5olp. 
Section 3-509. 


Section 3~102. 

(4-) Tn addition Article 1 contains general definitions and prin¬ 
ciples of construction and interpretation applicable throughout this 
Article. 


DELAWARE STUDY COMMENT 

The definitions sot forth in § ip-iolp will 
bo discussed in the context of sections in 
which they are used, 

DEFINITIONAL CROSS REFERENCES: 

“Bank". Section 1-201. 

"Documents". Section 1-201. 

"Money". Section 1-201. 

"Negotiable". Section 3-10Ip. 

"Notice". Section 1-201. 

"Person". Section 1-201. 

“Securities". Section 8-102. 

Section 4--105# “Depositary Bank"; "Intermediary Bank"; "Collecting 
Bank",; “Payor Bank"; "Presenting Bank"; "Remitting Bank" . 

In this Article unless the contoxt otherwise requires: 

(a) "Depositary bank" moans the first bank to which an item 
is transferred for collection even though it is also the 
payor bank; 

(b) "Payor bank" moans a bank by which an item is payable as 

4.-13 



drawn or accepted; 

(c) "Intermediary bank” means any bank to which an item is 

transferred in course of collection except the depositary 
or payor bank; 

(d) "Collecting bank" moans any bank handling the item for 
collection oxcopt the payor bank; 

(o) "Presenting bank" means any bank presenting an item oxcopt 
a payor bank; 

(f) "Remitting bank" moans any payor or intermediary bank 
romitting for an item. 


DELAWARE STUDY COMMENT 
Tho definitions sot forth in g l±-105 will 
bo discussed in tho context of sections in 
v/hich they are usod. 


ntaeiui ilOikiL CROSS REFERENCES: 
"Bank". Section 1-201. 

"Customer". Section Ip-iolj., 

"Itom". Section ip-ioi-p. 

Section ij-- 106 . Soparato Office of a Bank . 

4 branch or separate office of a bank fatal, 
deposM- lodgffira7 is a separate bank for the purpose of computing 
tho tino Within which ond determining the placo at or to which 

a c£^!“ y be tak 0 ?," ( J oWo °* 0r ord * p * 3hal1 bo given under this 
Artic-ie-and under Agfe y gro 3 . 


g* dtrs~-own 


No to 


Tho words in brackets are optional 

DELAWARE STUDY COMTE NT 
Section If -106 provides that a branch or 
a separate office of a bank is a separate 
bank for tho purpose of computing the timo 



within which and determining the place at or 
to which action may bo taken or notices or 
orders shall bo given undor Chapter ij. and 
also under Chapter 3 . It is based on the 
theory that for the purposes of due course 
holding status under Chapter 3 and for pur¬ 
poses of determining time limits under Chapter 
Ip within which action is required, notice to 
ono office of a bank should not offoct the 
status of another office of a bank except 
to the extent that any duty to communicate 
exists undor § 1 - 201 ( 27 ). 

The optional language of § 4.-106 which 
would treat a branch or a separate office of 
a bank as a separate bank only whore such 
units maintained their own deposit ledgers is 
not part of tho Now York, Pennsylvania, or 
Now Jersey enactment of the Codo. 

Section 1 of tho L.B & Codo provides that 
tho corn 1 bank* shall include any person, 
firm, or corporation engaged in the businoss 
of receiving and paying deposits of monoy 
T/ithin this state. A branch or office of any 
such bank shall be doomed a bank for tho 
purpose of this act. u This would require the 
branch or separate offices to bo treated as a 
separate bank for all purposos. Section Ip —106 

of the Code troats a branch or a separo.to 
office of a bank as a separate bank only for 



the purpose of computing the time within 


which and determining tho place at or to which 
action may bo taken or notices or orders 
shall bo given under this Chapter and under 
Chapter 3, Seo Comments 3 and 4* A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , pp. 374~375. 

DEFINITIONAL CROSS REFERENCES: 

“Bank”. Soction 1-201. 

*'Branch”. Soction 1-201. 

Soction 4-107. Time of Receipt of Items . 

(1) For tho purpose of allowing time to process items, provo 
balances and mako tho necessary entries on its books to determine 
it® position for the day, a bank may fix an aftornoon hour of two 
P.M. or later as a cut-off hour for the handling of money and items 
and the making of entries on its books. 

(2) Any itom or deposit of money rocoivod on any day after a 
cut-off hour so fixed or aftor the close of tho banking day may bo 
treated as being roceivod at tho opening of tho next banking day. 

DELAWARE STUDY COMMENT 
Soction 4-107 is in accord with tho 
commercial practices of many banks. It 
expressly permits banks to fix an aftornoon 
hour of 2 P.M, or later as a cut-off hour for 
the handling of money and items and the 
making of entries on its books, so that it 
may have time during tho regular work day of 
its employees to obtain final figures to be 
incorporated into its position for tho day. 
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Section lf-107(2) provides that if such a cut¬ 
off hour is fixed, tho items received after 
tho cut-off hour may bo treated by the bank 
as though they wore received at tho opening 
of the next banking day. 

The Delaware Code at 5 Del. C 925 pro¬ 
vides, "an item received by a bank on a day 
other than its business day, or rocoivod on a 
business day after its regular business hours 
or during afternoon or evening periods when 
it has reopened or remained opon for limited 
functions, shall be deemed to have been 
rocoivod at tho opening of its next business 
day.'* The Co do permits a bank to leave its 
doors opon for regular businoss after 2 
o'clock in the afternoon without having to 
immediately approve and settle itoms rocoivod 
after that time. 

DEFINITIONAL CROSS REFERENCES; 
‘'Afternoon' 1 . Section JLp—loIi-• 

"Bank". Section 1-201. 

"Banking day". Section Ip-loAp. 

"Item". Section Ll— lolp• 

"Money". Section 1-201. 

Section ip—108• Delays . 

(l) Unloss otherwise Instructed, a collecting bank in a good 
faith effort to secure payment may, in tho case of specific items 
and with or without the approval of any person involved, waive, 
modify or extend time limits imposed or permitted by this Act for a 
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period not in oxcoss of an additional banking day without discharge 
of secondary parties and without liability to its transferor or any 
prior party, 

(2) Delay by a collecting bank or payor bank beyond time limits 
proscribed or permitted by this Act or by instructions is excused if 
caused by interruption of communication facilitios, suspension of 
payments by another bank, war, emergency conditions or other cir¬ 
cumstances boyond the control of the bank provided it exercises such 
diligence as the circumstances requiro, 

DELAWARE STUDY COMMENT 

(1) Permissible Extension Of Time To 
So euro Payment , Section lp-108(l) allows a 
collecting bank unloss otherwise instructed, 
an additional banking day to secure payment 
without discharging any parties or incurring 
any liability on account of such delay. The 
allowablo day of delay is subject to the 
condition that it be used in a good faith 
effort to secure payment, that it bo extended 
with roforenco to spocific items, and that it 
not bo contrary to the customer’s instructions, 

(2) Circumstances Under which Delay 

Boyond Proscribed Timo Dill Bo Excused , 

Section 4.-108(2) sots forth circumstancos 

under which conditions boyond the control of 

tho collecting or payor bank will excuse 

delay boyond tho time limits proscribed or 

permitted by the Codo or by instructions if 

the bank oxcrcisos "such diligence as tho 
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Tho Codo draftsmen 


circumstances require." 
note that § ip- 108 ( 2 ) operates not only with 
respoct to time limits imposed by Chapter Ip 
of tho Code but also time limits imposed by 
special instructions, by agreement or by 
Federal Reserve Regulations or operating 
letters, clearing house rules cr tho like, 

Tho Code draftsmen cite blizzards, floods, 
or hurricanes, and other ''Act of God" events 
or conditionsi wrecks or disasters inter¬ 
fering with tho mails; suspension of payments 
by another bank; abnormal operating con¬ 
ditions such as substantial Incroascd volume 
or substantial shortage of personnel during 
war or emergency situations as examples of 
situations to which § ip- 108 ( 2 ) would apply. 
See Comment ip, A.L.I. and N.C.C.U.S.L., 1962 
■ Official Text And Comments Edition Uniform 
Commercial Code , p, 377* 

DEFINITIONAL CROSS REFERENCES: 

‘'Bank' 1 , Section 1-201. 

"Banking day”. Section Ip-iolp. 

"Collecting bank". Section Ip-105• 

"Good faith". Section 1-2)1. 

"Item". Section Ip-iolp. 

"Party". Section 1-201. 

Section Ip-109* Process of Posting . 

The "process of posting" means tho usual procedure followed by 
a payor bank In determining to pay an item and in recording tho 
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payment including ono or moro of the following or other stops as 
determined by tho bank: 

(a) verification of any signature; 

(b) ascertaining that sufficient funds are available; 

(c) affixing a "paid" or other stamp; 

(d) entering a charge or entry to a customer's account; 

(o) correcting or reversing an entry or erroneous action 

with respect to tho item. 

DELAWARE STUDY COMMENT 
The definition of ‘'process of posting” 
contained in § lp -109 will bo discussed in tho 
Comments to tho sections in which it is 
applicable. 

DEFINITIONAL CROSS REFERENCES: 
"Account”. Section 4-104(D(a). 

"Customer". Section !p-10l|.(l) (o) . 

"Item". Section 4-10li(l) fg). 

"Payor bank". Sect ion ip-105(b) . 
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CHAPTER ip: BANK DEPOSITS AND COLLECTIONS 

SUBCHAPTER 2: COLLECTION OP ITEMS: DEPOSITARY AND 

COLLECTING BANKS 

Section ip-201. Prosumption and Duration of Agency Status of 
Collecting Banks and Provisional Status of Credits; Applicability 
of Article; Item Indorsed '’Pa:/ Any Bank” . 

(1) Unloss a contrary intent cloarly appears and prior to tho 
time that a settlement givon by a collecting bank for an item is or 
becomes final (subsection (3) of Section ip-211 and Sections ip-212 
and ip-213) tho bank is an agent or sub-agent of the owner of the 
itom and any settlement given for the item is provisional. This 
provision applies regardless of tho form of indorsement or lack of 
indorsement and even though credit given for tho item is subject to 
immediate withdrawal as of right or is in fact withdrawn; but tho 
continuance of ownership of an item by its owner and any rights of 
the owner to proceeds of the item are subject to rights of a collect¬ 
ing bank as those resulting from outstanding advances on tho item 
and valid rights of setoff. Then an itom is handled by banks for 
purposes of presentment, payment and collection, the relevant pro¬ 
visions of this article apply oven though action of parties cloarly 
establishes that a particular bank has purchased tho itom and is tho 
owne r of it. 

(2) After an Item has been indorsed with tho words !r pay any 
bank 5 ' or the like, only a bank may acquire tho rights of a holder 

(a) until the item has been returned to the customer 
initiating collection," or 

(b) until the item has been specially Indorsed by a bank to 
a person who is not a bank. 



DELAWARE STUDY COMBE NT 
(1) Agency und Sub-Agency Status 
Presumed . Section i|.~201 provides clear work¬ 
able rules for the determination of the 
relationship between a customer and deposit¬ 
ary and collecting banks. This distinction 
becomes important in the unusual cases where 
a bank failure occurs. If a creditor-debtor 
relationship exists between the customer and 
the bank he is relegated to the position of 
a general creditor. However if a principle- 
agency relationship exists between the 
customer and the bank the risks of insolvency 
are different and the customer is entitled to 
recover the item or its proceeds. 

Prior to the time that a settlement 
given for the collocting bank becomes final, 

§ 4-“201(l) makes the intermediary as well as 
the depositary bank agont or sub-agent of 
the owner of the item unless a contrary 
intent clearly appears. In cases where the 
intermediary collecting bank fails the 
depositary bank will therefore not be liable 
to the customer. 

Section 4.-201(1) is generally consistent 
with prevailing bank practices and supplies 
rules which are more workable than those set 
forth in the ABA Code, Sections 2 and [j_ of 
the ABA Code like § 4.-201(1) provide that 


normally the bank of deposit of a collecting 
Item takes It as the collecting agent for the 
depositor. However unlike the Commercial Code 
provision the hBA Code places some emphasis 
on the type of indorsement on the instrument 
in determining whether a bank is an agent or 
owner. Under the kBL Codo an indorsement u fcr 
deposit'* or "pay any bank or banker'' is 
restrictive and indicates an agency rola.tion- 
ship and if the item is a bearer item or is 
indorsed specially or in blank there is an 
agency relationship on the part of tho 
depositary bank, although subsequent holders 
may presume that the depositary bank is owner 
of the item unless the depositary bank takes 
certain specified action to negative that 
presumption. 

In addition § Ip-201(1) provides that the 
presumptively provisional character of any 
settlement continues until the settlement is 
''final". It further expressly states that 
the continued ownership of an item by the 
owner and his right to proceed aro subject to 
the bank’s rights resulting from outstanding 
advances and valid rights of setoff, 

(2) Indorsement For Purposes Of Bank 
Collection, Tho purpose of § 1±- 201(2) is to 
permit indorsement of an instrument in such a 
manner as to "lock" it In bank collection 
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channels. This Is substantially in accord 
w lth the second paragraph of § ip of the ABA 
Code which in part provides that an indorse¬ 
ment “pay any bank or banker“ is restrictive 
In the interest of achieving flexibility in 
the handling of an item, § Ip-201(2) permits 
the “unlocking" of an item so indorsed from 
banking channels If the item is specially 
indorsed by a bank to a non-bank party. 

This permits desirable flexibility in the 
handling of such items. For example, where 
a bank by mistake for value transfers to 
another bank an instrument so indorsed which 
is not a collection item (such as an 
unmaturod time Item), the mistake may be 
rectified by the transferee bank or any 
other bank. In addition if the item is 
returned to tho customer of the depositary 
bank for any proper reason, ho may then 
transfer the item to anyone he pleases, 
DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201. 

"Collecting bank". Section ip-105. 

"Customer". Section Ip-iolp. 

"Depositary bank". Section ip-105. 

"Holder". Section 1-201. 

"Item". Section ip-ioip. 

. Sections 3“202, 3“20ip, 3~2($ 
and 3 “ 206 . 


"Indorsements" 



Section 1-201 


"Person". 

‘“'SettleSection 4“104« 

Section 4~202. Responsibility for Collection; ilhen Action Season ¬ 
able . 

(1) A collecting bank must uso ordinary caro in 

(a) presenting an iton or sending it for prosontnont; and 

(b) sending notice of dishonor or non-payment or returning 
an item other than a documentary draft to the bank’s 
transferor fp r directly to tho depositary bank under 
subsection (2) of Section 4.-2127 (see noto to Section 
4“212) after learning that the item has not boen paid 
or accepted, as the case may be; and 

(c) settling for an item when tho bank receives final settle¬ 
ment ; and 

(d) making or providing for any necessary protest; and 

(e) notifying its transferor of any loss or dolay in 
transit within a rec.sona.ble time after discovery 
thereof • 

(2) A collecting bank taking proper action before its midnight 
deadline following receipt of an item., notice or payment acts 
seasonably; taking proper action within a reasonably longer time 
may bo seasonable but the bank has tho burden of so establishing. 

(3) Subject to subsection (l)(a), a bank is not liable for the 
insolvency, neglect, misconduct, mistake or default of another bank 
or person or for loss or destruction of an item in transit or in 
tho possession of others. 

DELAWARE STUDY COMMENT 

(1) Typos Of Basic Action Requiring Use 


Of Ordinary Caro. 


Section 4“202(1) describes 



the types of basic action with, respect to 
which a collecting bank must use ordinary 
caro * Cardillo v. Torquato . l 6 l Pa. Super, 
356 (194-7 )? Florida Citrus Exchange y, Union 
Trust Co. of Rochester . 244 App. Div. 68 , 

278 N.Y.S, 313 (1935). It is substantially 
in accord with § $ of the ABA Co do. In 
addition to tho exercise of ordinary care, a 
collecting bank is also required to comply 
with tho standards of good faith. Soe 
§ 1-20 3s supra, A requirement of ordinary 
caro or good faith may not be disclaimed, 

Sco § 4.-103 ( 1 ) , 

(2) Time Limits For Taking Action . 
Section 4-202(2) sets forth tho time limits 
within which action should be taken by a 
collecting bank In terms of tho midnight 
deadline. See § 4“104(1)(h). Ordinary care 
as defined in § 6 of the ABA Code required 
that proper action bo taken not later than 
the business day noxt following the day of 
receipt. The time for action has been con¬ 
siderably extended under § 4 — 202 ( 2 ). inn Item 
received by a depositing bank after 2 P.M, on 
a Monday need not bo forwarded for collection 
until midnight on Wednesday if the receiving 
bank has established a cut-off hour under 
i 4-107, supra,. Under tho ABA Code the item 
would have he,d to be forwarded prior to the 



close of business on Tuesday, If the item In 
this case is sent to the payor In the same 
city it will be received on Thursday, and the 
payor will have until midnight Friday to 
determine whether the item is properly pay¬ 
able, (See § I4.-3OI) , This time may be 
extended without notice to the original 
depositor until such hour on the following 
Monday as the depositary bank is no longer 
open to the public for carrying on sub¬ 
stantially all of its banking functions. See 
§§ 4-108 and 4.-104(c) • 

Section 4 - 202(2) further provides that 
taking the appropriate action within a 
reasonably longer time than that specified 
may be seasonable but the bank has the burden 
of so establishing. The Code draftsmen state 
that in the case of time Items, action after 
the midnight deadline, but sufficiently in 
advance of maturity for proper presentation. 
Is a clear example of a ''reasonably longer 
time 1 ' that is sea.sona.blo, See Comment 3* 
A.L.I. and N.C ,C ,U,S ,L., 1962 Official Text 
And Comments Edition Uniform Commercial Code , 
P. 385. 

(3) Liability For Negligence Of Inter ¬ 
mediary Bank . Section 4.-202(3) adopts the 
so-called Massachusetts rule that a depositary 
bank, subject to the duty of selecting 

4-27 




properly qualified intermediary banks and 
giving proper instructions 3 is liable only 
for its own negligence and not for tho 
negligence or insolvency of a subsequent bank. 
It rejects the so-called Wow York rule that 
a depositary bank is liable to tho depositor 
for the negligence or insolvency of subsequent 
collecting banks, 

DEFINITIONAL CROSS REFERENCES: 
'"Collecting bank”. Section 4-105?, 

'"Depositary bank”. Section l±-±05, 
‘“’Documentary draft”. Section Ij.“104« 

'"Item”. Section I 4 .—lolj-• 

'"Midnight deadline”. Section I 4 .—I 0 I 4 -• 
’’Presentment'"• Article 3> Part 5® 

’"Protost”. Section 3”509® 

Section 4“203. Effect of Instructions , 

Subject to the provisions of Chapter 3 concerning conversion of 
instruments (Section 3 -I 4 JL 9 ) and the provisions of both Chapter 3 
and this Chapter concerning restrictive indorsements only a collect¬ 
ing bank’s transferor can give instructions which affect the bank or 
constitute notice to it and a collecting bank is not liable to prior 
parties for any action taken pursuant to such instructions or in 
accordance with any agreement with its transferor, 

DELAWARE STUDY COMMENT 
Section 4“203 is in accord with § 2 of 
the ABA Code which provides that each 
collecting bank '"shall be authorized to 


follow the instructions of its immediate 
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forwarding bank 48 . The Code adopts a chain of 
command theory as betx^een banks, under which 
only a bank*s transferor c-n give instructions 
which effect the bank. A bank is not liable 
to prior parties for action taken pursuant to 
tho instructions of its transferor or in 
accord with any agreement with its transferor, 
subject to any special requirement relating 
to rostrictivo indorsements and conversion of 
instruments. This section should bo road in 
connection with § ij.-205(2) which provides that 
intermediary or pa.yor banks other than a 
depositary bank are not given notice by 
prior restrictive indorsements. See also 
§§ 3-205, 3 - 206 , 3-4*9, 3-603. 

A collecting bank, despite tho pro¬ 
visions of § ip-203, remains liable for 
failure to exercise good faith or ordinary 
care. See § 1-203 and Ip-103 (1). 

DEFINITIONAL CROSS REFERENCES: 
"Collecting bank'*. Section lp-105. 

"Restrictive indorsement". Section 3~205« 
Section lp-20lp. Methods of Sending and Presenting; Sending Direct to 
Payor Bank . 

(1) A collecting bank must send items by reasonably prompt 
method taking into consideration any relevant instructions, tho 
nature of the Item, the number of such items on hand, and tho cost 
of collection Involved and tho method generally used by It or others 
to present such items, 
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(2) A collecting bank may sand 

(a) any item direct to the- payor bank; 

(b) any item to any non-bank payor if authorized by its 
transferor! and 

(c) any item other than documentary drafts to any non-bank 
payor, if authorized by Poderal Rc-sorvo regulation or 
operating letter, clearing house rule or tho like. 

(3) Presentment may bo mado by a presenting bank at a place 
whore tho payor bank has requested that presentment bo mado. 

DELAWARE STUDY COMMENT 
Cl) Groncral Standards Ro Forwarding Of 
Items . Section ip— 20i).(1) contains general 
standards regarding tho proper sending or 
forwarding of items. It is generally in 
accord with § 6 of tho ABA Code. However 
because of the groat variety in methods 
presently used in forwarding and presenting 
items and because of the desirability of 
maintaining flexibility with reforonce to 
development of new procedures, no attempt is 
made by tho Code to enumerate specific 
methods. 

(2) Rout ing, "Chore a depositary bank 
receives an item drawn on a payor bank 
located in tho sarao community, colloction 
and remittance can be mado through tho local 
clearing house, whore tho item is drawn on 
a bank in a distant city, many of tho 

standard routing practices which have 
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developed aro disapproved by the case law. 
Direct routing is disapproved on the ground 
that sending an item directly to the payor 
makes tho latter an agent for collection and 
therefore this constitutes an improper selec¬ 
tion in view of tho payor-agont*s conflict of 
interest. The common law cases called for 
collection and remittance of proceeds through 
"a reasonably direct chain of corresponding 
banks”. Note, Bank Deposits And Collections, 
50 Col. L, Rev, 802, 8ol(_ (195>0). Section 6 
of the ABA Codo overrules thoso common law 
limitations and permits the depositary bank or 
its correspondents considerable lee-way in 
tho routing of collections and remittances, 
including the right to make direct present¬ 
ments on payor banks. 

Section lp-20ij.(2) (a) of the Commercial 
Code expressly codifies the practice of 
direct mail, express, messenger or like 
presentment to payor banks. This is justi¬ 
fied by tho nood for spoed, the general 
reliability of banks and the Federal Deposit 
Insurance protaction now available. Tho 
practice of direct sending is limited to cases 
where a bank is a payor and situations where 
direct sending to a non-bank payor is auth¬ 
orized by Federal Reserve Regulations or 
operating letters, clearing house rules or 
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the like. In the case of documentary drafts 


direct sending to a non-bank payor is pro¬ 
hibited, 

( 3 ) Prosontmont At Placo Requostod By 
Payor Bank . Section if.— 20 I 4 -(3) provides that 
presentment may bo made by a presenting bank 
at a place where the payor bank has requested 
that it bo made, The Code draftsmen note the 
substantial increase in recent years of 
presentment at centralized bookkeeping 
centers and electronic processing centers 
which are located other than in the banks 
themselves as a justification for inclusion 
of § 4-204(3), See Comment 4> A.L.I. and N. 
C,C.U,S,L., 1962 Official Text and Comments 
Edition Uniform Commercial Code , p, 388, 

DEFINITIONAL CROSS REFERENCES; 
’‘’Collecting bank”, Section 
"Documontary draft”. Section Ip—loip. 

’’Item”, Section li“104» 

’’Payor bank”. Section 4“105« 

'’Presenting bank”. Section 4-“105>« 

Section 4“205, Supplying Missing Indorsement; No Notice from Prior 
Indorsement , 

(1) A depositary bank which has taken an Item for collection 
may supply any indorsement of the customer which is necessary to 
title unless the item contains the words "payee’s indorsement 
required” or the like. In the absenco of such a requirement a 



statement placed on the Item by the depositary bank to the effect 
that the item was deposited by a customer or credited to his account 
is effective as the customer's indorsement. 

(2) An intermediary bank, or payor bank which is not a de¬ 
positary bank, is neither given notice nor otherwise affected by a 
restrictive indorsement of any person oxcopt the bank's immediate 
transferor. 

DELAWARE STUDY COMMENT 
(1) Supplying Ms sing Indorsements . 
Section Ip-205(1) applies to the situation 
where an item payable to order may lack the 
payee's or other holder's Indorsement at the 
time it is deposited with the depositary 
bank for collection. It is designed to speed 
up collections by eliminating the necessity 
to return to a non-bank depositary any Item 
which lack tho payee's or other holder's 
Indorsement at the time they are deposited 
with tho depositary bank for collection. 

Soe Comment 1, A.L.I, and N.C.C.U.S.L., 1962 
Official Text And Comments Edition Uniform 
Commercial Code , p. 389 * This practice has 
boen well established despite the fact that 
its legality was doubtful under §§ 30 and ]p9 
of the NIL, 6 Del, C 130 and llp9« Seo also 
The Answers of tho First Nat. Bank of Boston, 
Mass., to tho (Questionnaire as to Bank 
Practice, Clearing House Practice and Under¬ 
standing and Meaning and Application of 
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Present Lav/, quoted from in the New York Law 
Revision Commission Study of the Commercial 
Code - Article h r - Leg. Doc, 65 E (1955) 
p, HOj 2 Paton’s Digest No. 21:8 (194-2), 

Under § 4-“205(l) the customer must not 
only be in rightful possession of the item 
before the deposit, but also rightfully 
entitled to the proceeds. If an instrument 
were payable to two payee’s jointly and 
deposited by one payee without any indorse¬ 
ment, the bank probably could only supply the 
indorsement of the payee who was its customer, 
but not the indorsement of the other payee. 

(2) Limited Effect Of Restrictive 
Indorsomont . Section 4-“205(2) coupled with 
§§ 3-205, 3 ~ 206 , 3-304, 3-4-19 and 4.-203 makes 

depositary banks responsible for acting con¬ 
sistently with restrictive indorsements, but 
in the interest of speed and efficiency in 
the bank collection process, exempts from 
this responsibility intermediary banks and 
payor banks which arc not depositary banks. 
Section 4-“205(2) changes the rule of Soma v, 
Handrulis , 277 N.Y. 223 , 14- N.E.2d 4-6 (1938), 
which charged an intermediary bank with 
notice of the original depositor’s interest 
by virtue of a rostrictivo ( t! for deposit”) 


indorsement. 



DEFINITIONAL Cxi OSS REFERENCES s 


’'Collecting bank.” Section 4-105• 

“Customer.” Section 4“104» 

"Depositary bank.” Section 4“105. 
"Intermediary bank.''* Section 4“105* 

"Item." Section 4“104* 

"Payor bank.” Section l\.-10^ m 
“Restrictive indorsement.” Section 3-205. 
Section 4“206, Transfer Between Banks. 

Any agreed method which identifies the transferor bank is 
sufficient for the itom’s further transfer to another bank. 

DELAWARE STUDY COMMENT 
Section 4“206 is now and is intended to 
simplify and expedite intor-bank transfers. 
Any typo of machine coding or marking would 
appear to be appropriate under this section. 
The term "transfer” as it is used in 
this section and as stated In § 3-201 vests 
in the transferee of commercial paper such 
rights as the transferor had therein. This 
in substance involves an assignment of the 
rights of the transferor in the instrument. 

It is not the equivalent of "negotiation” of 
an instrument under § 3-202* supra. However* 
"the word ’transfer’ is used in Article 4 as 
the equivalent of what is sometimes loosoly 
called ’negotiation’ between banks in the 
collection process. The section would 
permit agreement covering the use of an 
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identifying number or symbol, such as tho 
A.B.A. transit number of a bank, as evidence 
of the transfer, Tho use of such a simple 
devico will help solvo a trouble some operating 
problem in collect!onsj it Is sometimes very 
difficult, because of the obscurity caused by 
physically overlapping bank stamps, to trace 
back an unpaid item from tho evidence on tho 
item Itself, Tho warranties of § 4.-207 
would, of course, accompany a transfer 
effected by this simplified means,” See 
Clarke, Bailey and Young, Bank Deposits And 
Collections , 60 ( 19 f? 9 )» 

DEFINITIONAL CROSS REFERENCES: 

“Bank”, Section 1-201, 

“Item”. Section 4“104* 

Section 4“207* warranties of Customer and Collecting Bank on 
Transfer or Presentment of Items; Time for Claims , 

(1) Each customer or collecting bank who obtains payment or 
acceptance of an item and each prior customer and collecting bank 
warrants to the payor bank or other payor who in good faith pays or 
accepts tho itom that 

(a) he has a good title to tho Item or Is authorized to 
obtain payment or acceptance on behalf of one who has a 
good title j and 

(b) ho has no knowledge that tho signature of the maker or 
drawer is unauthorized, except that this warranty is 
not given by any customer or collecting bank that is a 


holder in duo course and acts in good faith 
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(i) to a maker with respect to the maker’s own signa¬ 


ture | or 

(ii) to a drawer with rospcct to the drawer’s own sig¬ 
nature, whether or not tlio drawer is also the 
drawee| or 

(iii) to an acceptor of an item if tho holder in duo 

course took the item after the accoptanco or ob¬ 
tained the accoptanco without knowledge that the 
drawer’s signature was unauthorized! .and 
(c) tho item has not boon materially altered, except that 

this warranty is not given by any customer or collecting 
bank that is a holder in duo course and acts in good 
faith 

(i) to tho maker of a notcj or 

(ii) to the drawer of a draft whether or not tho drawer 
is also tho drawee ; or 

(iii) to tho accoptor of an iton with rospcct to an 
alteration made prior to tho accoptanco if tho 
holder in duo course took tho item after the ac¬ 
ceptance, even though the accoptanco provided 
''payable as originally drawn 1 ' or oquivalont 
tormsj or 

(iv) to tho accoptor of an itom. with rospoct to an al¬ 
teration mado after the acceptance, 

(2) Each customer and collecting bank who transfers an item 
and receives a settlement or other consideration for it warrants 
to his transferee and to any subsequent collecting bank who takes 
tho itom in good faith that 



(a) he has a good titlo to the item or is authorized to 
obtain payment or acceptance on behalf of ono who has a 
good title and the transfer is otherwise rightfulj and 

(b) all signatures are genuine or authorized! and 

(c) the item has not been materially altered! and 

(d) no defense of any party is good against him! and 

(o) ho has no knowledge of any insolvency proceeding in¬ 
stituted with respect to the maker or accoptor or the 
drawer of an unaccepted item, 

Pn addition oach customer and collecting bank so transferring an 
item and receiving a settlement or other consideration engages that 
upon dishonor and any necessary notice of dishonor and protest he 
will take up the item, 

( 3 ) The warranties and the engagement to honor set forth in 
the two preceding subsections arise notwithstanding the absence of 
indorsement or words of guaranty or warranty in the transfor or 
presentment and a collecting bank remains liable for their breach 
despite remittance to its transferor, Damagos for breach of such 
warranties or engagement to honor shall not exceed tho considera¬ 
tion received by the customer or collecting bank responsible plus 
finance charges and expenses related to tho item, if any, 

(I 4 .) Unloss a claim for broach of warranty under this section 
is made within a reasonable time after tho person claiming learns 
of the broach, tho person liable is discharged to the extent of any 
loss caused by tho delay in making claim, 

DELAWARE STUDY COMMENT 
(1)&(2) Warranties Of Customer And 
Collecting Bank On Transfor Or Presentment 


Of Items . Sections Ip-207 (1)&( 2) aro tho 



functional counterparts of § 3 -Ip .7 and 
§ 3-^pij-t Those sections aro in accord with 
Prico v. Meal holding that a drawee paying 
an instrument on which an unauthorized 
signature of its customer appears, cannot 
recover from a bona fide holder to whom pay¬ 
ment was made. Therefore in the absence of 
negligence, estoppel, ratification, otc. the 
drawee bank takes the absolute risk of 
forgery of the drawor's (customer's) signa¬ 
ture. Since § I 4 -—207 (1) does not require the 
holder of an instrument to warrant that it is 
genuine whon it is prosontod for payment, the 
rule of Price v, ileal is thereby retained. 
Although a transferor receiving consideration 
for a collection item warrants that all 
signatures aro genuino under i lf-207 (2) (b), 
this warranty doc-s not extend to the payor 
under § 4-207(1), Sections 4-207(l)&(2) aro 
almost identical with §§ 3 -I 1 I 7 (1)&(2) except 
that they arc limited to “customers and 
collecting banks 5 ' and they cover ”items]' a 
broader category than tho instruments 
governed by Chapter 3. 

Since a payor bank may recover payment 
made by a collecting bank on an item bearing 
a forged indorsement under tho warranty given 

by | 4"207(1 )(a), it will no longer bo 
necessary for a payor to roquiro a collecting 
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bank to indorse an iton in tho course of 
collection with a logond such as '"prior 
indorsements guaranteed. 51 See also 
§ 4-207(3). 

(3) Absence Of Indorsement Not A Bar To 

Warranty Remedy; Measure Of Damages . Tho 
portion of i 4“207(3) granting a warranty 
remedy ovon in the absence of an indorsement 
is new but is in accord with § 4“207(1)&(2)• 
Section 4”207(3) limits rocovcry to tho extent 
of u tho consideration roceivod by tho 
customer or collecting bank responsible plus 
finance charges and expenses relating to tho 
item, if any . . Tho term l, plus financo 

charges and exponsos" is not defined in tho 
Code. It seems reasonable however to assume 
that the term would include not only interest 
and costs, but a.lso other expenses, such as 
attorney’s foes. 

(4) Time For Making Claim For A Broach 
Of Warranty . Section 4“207(4) grants a dis¬ 
charge to a person otherwise liable under a 
§ 4-207 warranty whore there is an unreason¬ 
able delay In making a claim for tho broach 
of warranty. Tho discharge Is limited to 
the extent of any loss caused by tho delay in 
making the claim. Section 4“4o& requires the 
drawer or maker, whoso account is charged, to 
notify tho payor promptly of forgorics and 



alterations. Therefore no collecting bank 
should bo contingently liable undor § 4-“207 
for a porlod as long as the period of the 
statute of limitations. 

DEFINITIONAL CROSS REFERENCES: 
"Collecting bank" 1 . Section 4-"105* 

"Customer". Soction if-iolf. 

"Draft". Soction 3 — 10lp. 

"Genuine”. Soction 1-201. 

"Good faith". Soction 1-201. 

"Holder". Section 1-201. 

"Holder in duo course." Soction 3-302. 
"Insolvency proceedings". Section 1-201. 
"Item", Section if-10if. 

"Party". Soction 1-201. 

"Payor bank", Soction If-105» 

"Person". Section 1-201. 

"Prosontnont". Soction 3“5oif. 

"Protost". Soction 3“5>09» 

"Unauthorized signature”. Soction 1-201. 
Soction if-208, Security Intorost of Collecting Bank in Items, 
Accompanying Documents and Procoods . 

(1) A bank has a security interest in an item and any accom¬ 
panying documents or the proceeds of either 

(a) in caso of an itom depositod in an account to tho oxtont 
to which credit given for tho itom has boon withdrawn 

or appliod; 

(b) in caso of an item for which it has givon credit avail¬ 
able for withdrawal as of right, to the extent of tho 



credit given whether or not the credit is drawn upon and 
whether or not there is a right of charge-backj or 

(c) if it makes an advance on or against the item. 

(2) bhon credit which has been given for several items received 
at ono time or pursuant to a single agreement is withdrawn or 
applied in part the security interest remains upon all the items, 
any accompanying documents or the proceods of cither. For tho 
purpose of this section, credits first given aro first withdrawn. 

(3) Rocoipt by a collecting bank of a final settlement for an 
item is a realization on its security interest in the item, accom¬ 
panying documents and proceeds. To tho oxtont and so long as the 
bank does not recoive final settlement for the item or give up 
possession of tho item or accompanying documents for purposes other 
than collection, the security interest continues and is subject to 
tlio provisions of Chapter 9 except that 

(a) no socurity agroonont is necessary to make tho socurity 
interest enforceable (subsection (l)(b) of Section 9 - 
203 )3 and 

(b) no filing is required to perfect tho socurity interest; 
and 

(c) the socurity interest has priority over conflicting 
perfected socurity interests in tho item, accompanying 
documents or proceods. 

DELAWARE STUDY COMMENT 

(1) Socurity Interest Of Collecting Bank 
Section 4.-208(1) protects a depositary or 
collecting bank which has extended credit on 
an item which it has taken for collection 
against attempts of creditors of tho 



depositing customer to attempt to attach it, 
garnish its proceeds, or to roach it in the 
event that the depositor of the Item bocomes 
insolvent. Section 2 of the ABA Code provided 
that where a bank allowed withdrawal it had 
all the rights of an owner to the extent of 
tho amount withdrawn. Section 4.-208(1) 
creates a. lion in favor of the bank rather 
than croating ownership. 

(2) Security Interest Proportionately 
Spread Over Items Simultaneously Deposited, 
FIFO Rule . Section 4~208(2) sproa,ds tho 
security interest proportionately over all 
items depositod at tho same timo to tho extent 
of tho crodit withdrawn by the depositor. 

Such a rule Is workable and avoids the com¬ 
plications which would result from attempts to 
soloctivoly apportion the security Interest 
whore there has boon a partial withdrawal 
of crodit given for a number of Items deposit¬ 
ed at tho same timo. Britton, Bills And 
lotos , p. 397. ( 1943 )} indicates that undor 
prior law It Is uncertain whether a 
possessory lion on tho part of the bank would 
be proportionately spread over all items 
deposited at the same timo, to the extent of 
tho credit withdrawn. 

Section 4“208(2) applies the ''first-in, 
first-out*' rule which is generally followed 





by the various jurisdictions. Soo First Wat . 
Bank of Apploton v. Court , 183 his. 203, 197 
N.h. 798 ( 1924 ); Pooplo v. Talmadge , 328 Ill. 
210, 159 N.E. 319 (1927)l Merchants 1 Nat . 

Bank of St, Paul v, Santa Maria Sugar Co., , 

162 App• Div. 21+8, 14.7 N.Y.S. 4.98 (1914). 
Under tlio FIFO Rule, if a bank opening a now 
account for a depositor received for deposit 
a $100 chock on Monday, another $100 chock on 
Tuesday, and a 3rd $100 chock on hednesday, 
and the depositor withdraws $1^0 on Thursday 
the bank would havo a full security interest 
with respect to the chock rocoivod on Monday, 
a security interest to the extent of #50 with 
rcspoct to the chock rocoivod on Tuesday, and 
no security interest with rospoct to the 
chock received on hednosday. Soo Clarke, 
Bailoy and Young, Bank Deposits And 
Collections , £6 (1959)* 

(3) Liquidation Of Security Interest By 
Collection, Corollation hith Chapter 9 » Tho 
first sontonco of § $- 208 ( 3 ) provides that 
tho bank's security interest is soIf liquida¬ 
ting whon tho item handled for collection is 
collected. The remainder of § $-208(3) pro¬ 
vides that so long as tho bank has not 
rocoivod final settlement for tho item and 
has not given up possession of it or tho 



accompanying document for purposes other 
than collection, the security interest con- 
tinues and has priority over conflicting 
perfected socurity interests in the item, 
accompanying documents or proceeds oven 
though no security agreement has been filed 
as required by § 9“203(1)(b) and no filing 
has occurred in accordance with Chapter 9* 
DEFINITIONAL CROSS REFERENCES: 
"Account”, Section ip-iolp. 

"Agreement", Section 1-201, 

"Bank". Section 1-201, 

"Item", Section Ip-iolj-. 

"Security interest". Section 1-201. 
"Settlement", Section 4-10l|.e 

Section ip—209• T ~'hon Bank Gives Value for Purposes of Holder in Due 
Course . 

For purposes of determining its status as a holder in duo 
course, the bank has given value to the extent that It has a 
socurity interest in an item provided that the bank otherwise 
complies with the requirements of Section 3 “302 on what con¬ 
stitutes a holder In due courso, 

DELAWARE STUDY COMMENT 
Section ip—209 is in accord with § 27 
of the NIL, It is Important for a bank to 
bo a holder In duo courso when the depositor 
fails. The status of a holder in duo courso 
enables such a bank to prevail over the 
drawer or maker of the instrument oven though 



ho has a personal defense against the 


depositor* Battaglino v. Industrial Trust Ce. 
20 Del. Ch. 344* 175 Atl. 50 (1934-) and Lore 
v, Girard Trust Corn Exchange Bank , 4-9 Del . 
54-0* 121 A.2d 309 (1956). Under § 4.-209, a 
bank which has a security interest in an item 
under § 4-“208 is doomed to have given “value” 
for purposes of becoming a holder in due 
course. See also §s 1-201(44-) ( b ) anb 3~303(a), 
DEFINITIONAL CROSS REFERENCES: 

'‘Bank**. Section 1-2.01. 

'"Holder in duo course’ 11 , Soction 3~302. 
‘’'Item**. Soction 4-"104-. 

“Security interest”. Soction 1-201. 

Soction 4 -“ 210. Presentment by Notico of I tom Not Payable by. 

Through or at a Bank; Liability of Secondary Parties , 

(1) Unloss otherwise instructed, a collecting bank may present 
an itom not payable by, through or at a bank by sending to the party 

to accept or pay a written notico that the bank holds the item for 
acceptance or payment. The notice must bo sent in time to bo 
received on or before the day when presentment is duo and the bank 
must meet any requirement of the party to accept or pay under 
Section 3~5o5 by the close of the bank*s next banicing day after it 
knows of the requirement. 

(2) r ihoro presentment is made by notice and neither honor nor 
roquest for compliance with a requirement under Section 3“5o5 is 
rocoivod by the closo of business on the day after maturity or in 
tho case of demand items by tho closo of business on the third 
banking day after notice was sent, tho presenting bank may treat the 





iton as dishonored and charge any secondary party by sending h im 
notice of the facts. 


i 



DELA’/ARE STUDY COMMENT 
Section 4.-210 validates notice present¬ 
ment of itoms drawn on non-bank payors. It 
therefor© is in accord with § 3"5o4-> supra., 
which eliminates the exhibition requirement 
for presentment, and is contrary to § 74- 
the NIL, 6 Del. C 174-? which required 
exhibition of tho instrument for presentment. 
Under § 3“5>03> the payor would have a right to 
insist on exhibition and if he did so tho 
presentment would not bo binding until tho 
exhibition was mado, 

Soction 4.-210(1) compliments § 4--204- of 
tho UCC which permits direct sending by a 
collecting bank to a payor bank by mail, 
express or any other propor moans. Although 
§ 4.-204.(2) would not permit direct sending to 
a non-bank payor, presentment may bo mado 
directly to such a payor under § 3“3>o4-* supra, 
or if diroct presentment to tho payor is 
inconvenient prosentmont by notice may bo 
made under § 4-“210 (l), 

Soction 4--210(2) sets forth a reasonable 
rule under which a bank making presentment 
by notico to a non-bank payor may treat such 
an item as dishonored in tho event of non¬ 
action bv the non-bank payor. 



DEPIHI TIOKAL GROSS REFERENCES: 
"Acceptance". Section 3"4l°« 
"Banking day". Soction ip-iolp. 
"Collecting bank". Soction Ip-lO^ - 
"Item". Section L{--10lp« 

"party". Section 1—201. 
"Presentment". Soction 3 —50J4-. 
"Secondary party"« Section 3“102. 
"Send". Section 1-201. 


Soction 4-211. Media of Remittanc.oi._ grovis io. nal and Fi n a l_Settlo^ 
ment in Remittance Cases . 

(1) k collecting bank may take in settlement of an item 

(a) a check of the remitting bank or of another bank on 
any bank except the remitting bank; or 

(b) a cashier’s check or similar primary obligation of a 
remitting bank which is a member of or clears through a 
member of the same clearing house or group as the 
collecting bank; or 

(c) appropriate authority to charge an account of the re¬ 
mitting bank or of another bank with the collecting 

bank; or 

(d) if the item is drawn upon or payable by a person other 
than a bank, a cashier’s chock, cortifiod chock or 
other bank check or obligation. 


(2) If before its midnight deadline the collocting bank prop- 
orly dishonors a remittance chock or authorization to charge on 
itself or presents or forwards for collection a remittance instru¬ 


ment of or on anothor bank which is of a kind approved by sub 


section (1) 


or has not been authorized by it, the collecting bank 



is not liable to prior parties in the event of the dishonor of such 
check, instrument or authorization. 


(3) A settlement for an item by moans of a remittance instru¬ 
ment or authorization to charge is or becomes a final settlement as 
to both tho person making and the person receiving the settlement 

(a) if tho remittance instrument or authorization to charge 
is of a kind approved by subsection (1) or has not been 
authorized by tho person receiving tho settlement and 
in either case the person receiving the settlement acts 
seasonably before its midnight deadline in presenting, 
forwarding for collection or paying tho instrument or 
authorization, - at tho time tho remittance instrument 
or authorization is finally paid by the payor by which 
it is payable; 

(b) if tho person receiving tho settlement has authorized 
remittance by a non-bank check or obligation or by a 
cashier*s chock or similar primary obligation of or a 
check upon tho payor or other remitting bank which is 
not of a kind approved by subsection (l)(b), - at the 
time of the receipt of such remittance check or obliga¬ 
tion; or 

(c) if in a caso not covered by sub-paragraphs (a) or (b) 
the person recoiving tho settlement fails to seasonably 
prosont, forward for collection, pay or return a remit¬ 
tance instrument or authorization to it to charge bofoiu 
its midnight deadline, - at such midnight deadline. 


DELiv ;iiR2 


STUDY COMMENT 


(1) Media Of Remittance . Section 
4.-211(1) 3pells out in greater detail tho 
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media of conditional payment which a 
collecting bank may receive for an item 
without becoming liable if the remittance 
itself is not paid. Sections ip—211 (1) (b) , 
(c)&(d) are new but may be implied from tho 
language of tho ABA Code in §§ 9 and 10 which 
approves “such method of settlement as may bo 
customary. 4 ’ As under tho ABA Code, tho 
collecting or depositary bank becomes a 
debtor, and not an agont for collection, only 
when it receives cash or a final credit 
which it accepts or has authorized. Since it 
is not mechanically feasible to remit or pay 
in money or other form of ''legal tender*' 
banks can perform their collections only by 
use of provisional remittances. They there¬ 
fore should not bo penalized in acting in tho 
only way which is practical and possible, 

The provision of § 1^-211(1) (b) making 
the primary obligation of tho remitting bank 
which is a member of "or clears through" tho 
same "clearing house" or "group" an acceptable 
form of remittance is justified in tho 
draftsmens comment, ’There tho payor bank is 
in the same clearing house group as the 
collecting bank, a cashior’s check of the 
payor provides "just as speedy and effective 
a moans of settlement to a clearing house as 
any other type of instrument or a chock on 



another bank 51 . Soo Comment 3 , A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , p. 399* 

'Chore the payor is outside the clearing house 
group, the primary obligation of the payor 
should not be acceptable remittance paper 
because the payor is merely substituting one 
item drawn on itself for another item drawn 
on itself, and if it wore allowed to do so it 
could continue tho '‘float’* for an almost 
indefinite period. In this latter situation 
tho Code makes the collection at tho risk of 
tho collecting bank rather than the owner's 
risk. 

Section [(.-211(1) (d) permits a collecting 
bank to take in remittance for an item on a 
non-bank payor, 1 * a cashiers check, certified 
check or other bank check or obligation** 
without becoming liable If the remittance is 
unpaid. This section codifies a practice 
generally used by collecting banks. See 
Clarke, Bailey and Young, Bank Deposits And 
Collections , 93 (1959)* 

Section lj.-211 does not purport to deal 
with all kinds of settlements for items. It 
deals only with remittance cases. Tho 
specification of certain remittance procedures 
does not constitute disapproval of procedures 
which may bo reasonable under the 






circumstancos. Soe § lp-103(4-)* supra. Sc-o 
also Commont 5* A.L.I. and N.C.C.U.S.L., 

1962 Official Text And Commonts Edition 
Uniform Commorclal Code , pp. 399-4- 00 * 

(2) Nonliability Of Collecting; Bank . 
Section 4.-211(2) rclioves tho collecting bank 
of liability to prior parties for dishonor if 
it acts seasonably in handling tho item 
before the bank*s midnight deadline. It also 
pormits a collecting bank to attornpt to 
collect an improper remittance without 
liability for failure to collect so long as 

it diligently attempts to collect tho improper 
remittance. 

( 3 ) hhen Remittanco Becomes A Final 
Settlement . Section ip-211 (3) defines the 
circumstancos under which a remittance 
instrument becomes a final settlement. Seo 
also Delaware Study Comments to § 4-“2l3* 
infra. 

DEFINITIONAL CROSS REFERENCES ; 
“Account”. Section ip—10ip• 

"Bank”. Section 1-201. 

"Clearing house”. Section 4-”104-« 

"Collecting bank”. Section 4--105* 

"Itom”. Section 4--104-* 

"Midnight deadline”. Section 4-“104-» 

"Money”. Section 1-201. 

"Payor bank”. 
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Section 1^-10%, 





"Person” 


Section 1-201 


"Remitting bank". Section 4“105. 

"Settlo". Section ij_— 10l|_« 

Section 4--212. Right of Charge-Back or Refund . 

(1) If a collecting bank has made provisional settlement with 
its customer for an item and itself fails by reason of dishonor, 
suspension of payments by a bank or otherwise to receive a set¬ 
tlement for the item which is or becomes final, the bank may revoke 
tho settlement given by it, charge back the amount of any credit 
given for tho item to its customer’s account or obtain refund from 
its customer whether or not it is able to return the items if by 
its midnight deadline or within a longer reasonable time after it 
learns tho facts it returns tho item or sends notification of the 
facts. Those rights to revoke, ch.argo~ba.ck and obtain refund 
tominato if and when a settlement for tho item received by the 
bank is or bocomos final (subsection (*} of Section 4 “211 and sub¬ 
sections (2) and (3) of Section lf-213) • 

/Jz) Uithin t 1 — time and manner prescribed by this section and 
Section 0X1 intermediary or payor bank, as tho case may bo, 

may - jt; urn an unpaid item directly to tho depositary bank and may 
bend for collection a draft on the depositary bank and obtain 
reimbursement. In such case, if the depositary bank has received 
provisional settlement for tho itom, it must reimburse the bank 
drawing the draft and any provisional credits for the item between 
banks shall become and remain final_.7 

Note: Direct returns Is recognized as an innovation that is 
not yet established bank practice, and therefore. Paragraph 
2 has been bracketed. Some lawyers have doubts whether it 
should bo included in legislation or left to development 
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by agreement. 

(3) k depositary bank which is also the payor may charge-back 


the amount of an item to its customer's account or obtain refund in 
accordance with the section governing return of an item received by 
a payor bank for credit on its books (Section Ip—301). 

(Ip) The right to charge-back is not affected by 

(a) prior use of the credit given for the item; or 

(b) failure by any bank to exorcise ordinary caro with 
rospoct to the item but any bank so failing remains 
liable, 

(5) k failure to charge-back or claim refund does not affect 
other rights of the bank against the customer or any other party. 

(6) If credit is given in dollars as the equivalent of the 

value of an item payable in a foreign currency the dollar amount 
of any charge-back or refund shall bo cal vu -- ■ 

buying sight rate for thn foreign purrwicy prevailing on the &ay 
when the person entitled to tho charge-back or refund learns tnat 
it will not receive payment in ordinary course. 

DEIADnRE STUDY COMMENT 

(1) Charge-Back Right Generally Defined . 
Section ip-212(1) permits a collecting bank 
which has not received final settlement to 
revoke any settlement it has made with its 
customer for the item. "Settlement 5 * is 
defined in § ip-211 and "finality" is defined 
in §§ ip-211(3) and ip-213 . 

Section ip-212(1) requires something 
more on the part of the bank than merely 
charging the account of Its customer. The 



bank is required to return the item or sond 
notification by its midnight deadline (which 
would bo midnight of the day following the 
day on which tho bank had again received the 
item or learned of non-payment). The term 
"within a longer reasonable time after it 
learns the facts'* would cover occasional 
situations where tho bank would bo unablo 
through no fault of its own, to act by its 
midnight deadline. Tho burden of proving 
that tho delay was caused by circumstances 
beyond its control would presumably be on the 
bank which dosiros to chargo-back tho item. 

Section 4.-212(1) is generally consistent 
with tho chargo-back provisions of §§ 2 and 
11 of tho LBL Codo. 

(2) Return Of Unpaid Itom Directly To 
Depositary Bank . Section 4“212(2) is designed 
to speod up the return of unpaid items by 
permitting the payor bank, or any collecting 
bank, to return such an item direct to the 
dopositary bank and to cbtain roimbursemont 
by moans of a collection draft on that bank. 
The depositary bank, if it had received pro¬ 
visional settlement for tho returned item, 
would bo required to pay tho collection draft. 
Provisional credits for tho item would become 
final as between banks in tho collection 
chain. Sco Clarko, Bailey and Young, 



had r .Hoc:, ns, 101-102 (1959) 


Section I 4 .—212(2) is an optional pro¬ 
vision. The Code draftsmen recommend that it 
bo onactod. See Comment lp s i 4-"212, 
and N.C.C.U.S.L., 19&2 Official Text And 
Comments Edition Uniform Commercial Code , 

p. 4-03. 

Bank practice appears to permit direct 
returns and the enactment of § 4 -“ 212 ( 2 ) 
would be consistent with this growing banking 
custom. 


( 3 ) Charge-Back Rights Of Depositary 
Bank d/hich Is Also The Payor .. Section 
k-212(3) pertains to the charge-back rights 
of a depositary bank which is also a payor. 
Since the deferred posting rules of § 4-**301 
gives tho payor bank tho right to revoke its 
settlement, tho settlement is not final and 
tho right to charge-back thorefore accrues. 

(4.) Chargo-Back Right Not hffooted By 
Prior Use Of Credit Or Failure Of Another 
Bank To Exorcise Ordinary Caro . Section 
4.-212(4-) (a) prosorvos the right of charge- 
back oven though tho customor has boon allowed 
to withdraw tho credit given him and has 
insufficiont funds credited to his account to 
covor tho charge-back. It makos clear that 
tho charge-back right is not limited to tho 
more reversal of bookkeeping entrios. 



Section [[.--212(if.) (b) provides that the 
right to charge-back is not effected by 
failure by any bank to exercise ordinary 
caro with respoct to the item a however 3 such 
a bank remains liable on the item. 

The customer is protected by §§ 1-203 
and [[.-103 pertaining to tho general obliga¬ 
tion of good faith, Soo also §§ 4-“103(5) and 
4.-402 re consequential damages. 

(5) Charge-Back Is Optional . Section 
4--212(5) makes it clear that tho chargo-back 
remedy is optional and does not offect other 
rights of the bank against tho customer or 
any other party. 

( 6 ) Charge-Back On An Item Payable In 
Foreign Currency, In tho absence of agree¬ 
ment to the contrary i 4 -~ 212 ( 6 ) states that 
the time for determining rato of exchange If 
there Is a charge-back or refund of a credit 
given In dollars for an item payable in 
foreign currency shall be calculated on tho 
basis of the buying sight rato for tho 
foreign currency prevailing on the day when 
the person entitled to tho chargo-back or 
refund learns that it will not roceive pay¬ 
ment In ordinary course. Under this rule 
the customer of tho depositary bank would 
boar any loss resulting from tho fluctuating 
foreign exchange rates and would be entitled 
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to any profit resulting therefrom, in tho 
absence of an agreement between tho customer 
and the depositary bank to the contrary. 

This result is in accord with § 4 -“ 201, supra,, 
pursuant to which tho depositary bank is an 
agent for collection and as such should not 
bear tho risk involved in collecting items 
payable on a foreign currency. 

The measuring date with respect to the 
exchange rate is when "tho person entitled to 
the charge-back” (i.o. the depositary bank) 
loams that it will not receive payment m 
ordinary course, rather then when tho charge 
back is actually made, n depositary bank 
learning of non-payment of an item payable ii 
a foreign currency should therefore promptly 
make the charge-back so that it will not boa 
any loss resulting from fluctuating change 
rates between the time it learns it will not 
receive payment and the time it actually 

makes the charge-back. 

DEFINITIONAL CROSS REFERENCES: 

"Account”. Section 4--104-. 

“Collecting bank”. Section Ip-lOu* 

"Customer”. Section lg-10lj-. 

"Depositary bank”. Section Ig-lO^. 

"Intermediary bank”. Soeuion 

"Item”. Section Ip-lO^.. 

"Midnight deadline”. Section I 4 .-IOI 4 -. 
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“Payor bank'* 


. Section 4.-105• 

“Send", Section 1-201. 

“Settlement 41 . Section 4~104« 

“Suspension of payment 11 . Section 4~104« 
Section 4“213* Pinal Payment of Item by Payor Bank; Hhen Provisional 
Debits and Credits Become Final; When Certain Credits Become Avail¬ 
able for T 7ithdrawal » 

(1) An item is finally paid by a payor bank when the bank has 
done any of the following * whichever happens first: 

(a) paid the item in cash; or 

(b) settled for the item without reserving a right to revoke 
the settlement and without having such right under 
statute, clearing house rule or agreement; or 

(c) completed the process of posting the item to the in¬ 
dicated account of the drawer, maker or other person to 
be charged therewith; or 

(d) made a provisional settlement for the item and failed 
to revoke the settlement in the time and manner per¬ 
mitted by statute, clearing house rule or agreement. 

Upon a final payment under subparagraphs (b),(c) or (d) the payor 
bank shall bo accountable for the amount of tho item. 

(2) If provisional settlement for an item between the present¬ 
ing and payor banks is made through a clearing house or by debits or 
credits in an account botwoon them, then to tho extent that pro¬ 
visional debits or credits for the item are entered In accounts 
betwoen tho presenting and payor banks or between tho presenting 
and successive prior collecting banks seriatim, they become final 
upon final payment of tho Item by the payor bank, 

( 3 ) If a collecting bank receives a settlement for an Item 



which is or becomes final (subsection ( 3 ) of Section 4--211, sub¬ 
section (2) of Section I 4 -— 213 ) the bank is accountable to its 
customer for the amount of the item and any provisional credit 
given for the item in an account with its customer becomes final, 

(k) Subject to any right of the bank to apply the credit to an 
obligation of the customer, credit given by a bank for an item in 
an account with its customer becomes available for withdrawal as of 
right 

(a) in any case where the bank has received a provisional 
settlement for the item, - when such settlement becomes 
final and the bank has had a reasonable time to learn 
that the settlement is final; 

(b) in any case where the bank is both a depositary bank 
and a payor bank and the item is finally paid, - at the 
opening of the bank's second banking day following re¬ 
ceipt of the item, 

(5) A deposit of money in a bank is final when made but, 
subject to any right of the bank to apply the deposit to an obliga¬ 
tion of the customer, the deposit becomes available for withdrawal 
as of right at the opening of the bank's next banking day following 
rocoipt of the deposit, 

DSLif'JiiRE STUDY COMMENT 
(I) Final Payment Defined , Section 
4--213(l) defines when settlement for an item 
or other action with respect to it constitu¬ 
tes final payment. This concept is important 
because the right of a drawer to stop pay¬ 
ment, the right of the creditors of drawers 
to attach the fund, and the right of the 
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bank to set off against the fund a change 
against the drawer and other rights may turn 
on whether or not final payment has occurred. 
Soe § 14.-303, infra. In addition, the quest.im 
of who takes tho loss on a chock when tho 
drawee bank becomes insolvent also turns on 
whethor or not 51 final payment” has occurred. 

Seo § I 4 .- 21 I 4 ., infra. 

Section [(.-213 (D (a) provides that pay¬ 
ment of an item in cash by a payor bank is 
final paymont. 

Section Lp-213 (D (b) provides that an 
item is finally paid by a payor bank whon the 
bank has “settled for tho item without 
reserving the right to revoke tho settlement 
and without having such right undor statute, 
clearing house rule or agreement. 1 * Section 
I 4 .- 3 OI permits deferred posting. Enactment 
of tho Code therefore would give the drawoo 
or payor a limited right of revocation, 
unless tho parties had agreed to tho con¬ 
trary. Since contrary agreements of this 
typo aro unusual, mere settlement would 
therefore raroly amount to final paymont 
before the deferred posting period had ter¬ 
minated. Clearing house rulos and private 
agreements between a depositary bank and it> 
customer or other banks in the collection 

process might also provide grounds for 

4.-61 



revoking a settlement. 

Section lj_—213 (1) ( c) provides that the 
completion of the process of posting of the 
item to the indicated account of the drawer f 
maker or other person to bo charged therewith 
will constitute final payment. Such posting 
of the item to tho account to be charged does 
not occur until the payor’s employees 
determine or verify that tho chock is in 
good form and that there are sufficient funds 
in the drawer's account to cover it. 

Section [(.-213 (1) (d) provides that tho 
giving of irrovocablo crodit becomes final 
for payment when tho period of revocability 
has elapsed, 

(2) Final Payment To A Cloaring House Or 
By Debits And Credits In nccounts Between 
Banks . Section 1|-213(2) provides that the 
clearing house credit becomes final payment 
only when tho payor bank makes final payment. 
Such final payment automatically and without 
further action "suras up” other provisional 
settlements to the extent that provisional 
debits and credits are entered seriatim in 
accounts between banks which are successive 
to the presenting banks, 

(3) Accountability Of Collecting Bank 
To Customer After Pinal Settlement. Section 


14 .- 213 ( 3 ) provides that a collecting bank 




receiving a settlement which is or becomes 
final is accountable for the amount of the 
item. Any credit given by it also becomes 
final. When a final settlement takes place, 
the relationship of agency which previously 
existed between the owner of tho item and the 
collecting banks terminates, and is replaced 
by a new relationship of debtor-creditors, 

(4) Availability Of Credit For Withdrawal , 
Under § [(.-213 (4) (a) where a bank has given 
a provisional credit for an item to its 
customer and in turn has received a pro¬ 
visional settlement for the item from an 
intermediary or payor bank to which it has 
forwarded the item the provisional credit 
entered by tho collecting bank in the account 
of its customer becomes available for with¬ 
drawal when tho provisional settlement 
received by tho bank for the item becomes 
final and the collecting bank has a reasonable 
time to learn that this is so. Under 
§ 4.-213 (4-) (b) when a bank is both a depositary 
bank and a payor bank and the item is finally 
paid, credit given by tho bank for an item in 
tho account of its customer becomes available 
for withdrawal as of right at tho opening of 
the bank*s second opening day following 
receipt of the item. This right is of course 
subject to any right of the bank to apply tho 



credit to an obligation of the customer. 


(5) Availability Of Deposits For With¬ 
drawal . Because of the time which must 
olapso between the deposit of money in a bank 
with its teller and the communication of said 
deposit to the bank * s bookkeeper and the 
subsequent recordation of the deposit by the 
bookkeeper, § Ip -213 (5) provides that the 
deposit becomes available before withdrawal 
as of right on tho opening of the bank’s next 
banking day following receipt of deposit. Of 
course the right to withdraw tho deposit is 
subject to any right of the bank to apply the 
deposit to an obligation of tho customer. 

DEFINITIONAL GROSS REFERENCES: 
"Account”. Section Ip— 10Ip, 

"Agreement". Section 1-201, 

"Banking day". Section Ip-lOlp. 

"Clearing house". Section Ip-lOlp. 

"Collecting bank". Section Ip-105. 

"Customer". Section Ip-lOlp. 

"Depositary bank". Section Ip-lOj?, 

"Item". Section Ip-iolp. 

"Monoy". Section 1-201. 

"Notice". Section 1-201, 

"Payor bank". Section Ip-105. 

"Presenting bank". Section lp-105. 

, Section Ip-lOlp. 


"Settlement" 



Section 4“23-4-• Insolvency and Preference , 

(1) Any item In or coming Into the possession of a payor or 
collecting bank which suspends payment and which Item Is not 
finally paid shall be returned by the receiver* trustee or agent in 
charge of the closed bank to the presenting bank or the closed 
bank’s customer, 

(2) If a payor bank finally pays an item and suspends payments 
without making a settlement for the item with its customer or the 
presenting bank which settlement is or becomes final, the owner of 
the Item lias a preferred claim against the payor bank, 

(3) If a payor bank glvos or a collecting bank gives or rc- 
eclves a provisional settlement for an Item and thereafter suspends 
payments, the suspension does not provent or interfere with the 
settlement becoming final if such finality occurs automatically 
upon the lapse of certain time or the happening of certain events 
(subsection (3) of Section 4-“211, subsections (l)(d), (2) and (3) cf 
Section ip-213) • 

(4-) If a collecting bank receives from subsequent parties set¬ 
tlement for an Item which settlement is or becomes final and 
suspends payments without making a settlement for the item with its 
customer which is or becomes final* the owner of the Item has a 
preferred claim against such collecting bank, 

DELAhnRE STUDY COMMENT 
(l) Unpaid Items To Bo Returned To 
Presenting Bank Or Closed Bank’s Customer , 
Section 4-“2l4-(l) Is in accord with § 13(1) 
of the ABA. Code, However the two statutes 
employ different language to reach the same 
result. Section 13(1) of the ABA Code 



provides that ''when the drawee or payor, or 
any other agent collecting bank shall fail 
or bo closed for business . . . or by action 
of the Board of Directors or by other proper 
legal action, after an item shall be mailed 
or otherwise entrusted to it for collection 
or payment but before the actual collection 
or payment thereof,” it shall bo the duty of 
the receiver or other official to return the 
item to a forwarding or presenting bank. 

(2) Payor Bank Closed Bofore Making 
Final Settlement For The Item . Section 
4.-2l4.(2) gives the owner (customer)a pre¬ 
ferential position vis-a-vis other creditors 
of a payor bank which has failed before final 
settlement on tho item. This result Is sub¬ 
stantially In accord with § 13(2) of the 
ABA Code, However the Commercial Codo 
abandons the trust theory of tho ABA Codo 
which has been criticized on the ground that 
there is no ’'ros" to constitute the subject 
matter of the trust. See Bogcrt, Failed 
Banks, Collection Items, And Trust Preferences, 
29 Mich. L, Rev, 54-5 (1931) J Townsend, Tho 
Bank Collection Codo Of The American Bankers 
Association, 8 Tulano L. Rev, 376 (1934-)* 

The proferenco ("trust”) provisions of 
§ 13 of tho ABA Code have boon held 

Inapplicable to closod national banks. 
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Jennings v. U.S. Fidelity & Guarantee Co. , 

294 U.S. 216, 55 S. Gt. 394. The Code 
draftsmen state that it is recognized that in 
view of the Jennings case amendment of the 
National Bank Act will be necessary to have 
§ 4-214 apply to national banks. Ho?/ever 
they note that under the severability pro¬ 
visions of § 1-108 of tho UCC s thore is no 
reason why it should not apply to others. 

See Comment 3> A.L.I. and N.C.C.U.S.L., 

1962 ^ ££^£33 4 iiHd_Cp_ rmuents Edition 

Uniform Commercial Code , p. 4^4 

(3) Suspension Of Payments No Bar To Tho 
Final Settlement . Section 4“2l4(3) is now 
and provides that suspension of payments does 
not prevent a settlement from becoming final, 
if such finality would otherwise occur auto¬ 
matically, 

(4) Collecting Bank Receiving Settlement 
From Subsequent Parties But Failing To Make 

Settlement hith Its Customer . Section 
4-2i4(4) provides that the owner of an Item 
has a preferred claim against a collecting 
bank which receives from subsequent parties 
settlement for the item which settlement is 
or becomes final If it suspends payments 
without making the settlement for the item 
with Its customer which is or becomes final. 
Section 4~2l4(4) i s generally in accord with 
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§ 13(3) of tho h BA Code, except that different 
terminology is used* Like the preference pro¬ 
visions of § lj_— 2ll(- (2) 3 the prof or once pro¬ 
visions of § Ij.—2lIj-(if.) arc probably 
inapplicablo to national banks because of the 
overriding provisions in the Federal law. 

See Jennings v, U,S, Fidelity & Guarantee 
Co. ? supra, Delaware Study Comment § )| )\( ?\ 

Section 1-108 of tho Commercial Code, however 
preserves the applicability of § ()|) to 

state banks, 

DEFINITIONAL CROSS REFERENCES: 
“Collecting Bank'*, Section Ip-105. 

’'Customer 1 *. Section k.— 10lp• 

“Item”. Section lp-10lp. 

“Payor bank**. Section ip-105. 

“Presenting bank*'. Section lg-105. 

“Settlement’*, Section Ip-lOlp. 

“Suspends payment”. Section Ip-lOlp. 



CHAPTER Ij.: BA NIC DEPOSITS ANT) COLLECTIONS 

SUBCHAPTER 3: COLLECTION OF ITEMS : Pi.YOR SINKS 
Section 4.-301. Doforred Posting! Recovery of Paynont by Return of 
Itemsj Time of Dishonor , 

( 1 ) Dhere an authorized sottlomcnt for a demand item (other 
than a documentary draft) received by a payor bank otherwise than 
for immediate payment over the counter has boon made before midnight 
of the banking day of receipt the payor bank may revoke the settle¬ 
ment and recover any payment if before it has made final payment 
(subsection ( 1 ) of Section Ip— 213 ) and before its midnight deadline 
it 

(a) returns the itomj or 

(b) sends written notice of dishonor or nonpayment if the 
item is hold for protest or is otherwise unavailable for 
return 

(2) If a demand item is received by a payor bank for credit 
on its books it may return such Item or send notice of dishonor 
and may revoke any credit given or recover the amount thereof 
withdrawn by its customer, if it acts within the time limit and in 
the manner specified in the preceding subsection. 

( 3 ) Unless previous notice of dishonor has boon sent an Item Is 
dishonored at the time when for purposes of dishonor it Is returned 
or notice sent in accordance with this section. 

(4-) An item is returned: 

(a) as to an item received through a clearing house, when 
it Is delivered to the presenting or last collecting 
bank or to the clearing house or is sent or delivered 
in accordance with its rules| or 

(b) in all other cases, when it is sent or delivered to the 



bank’s customer or transferor or pursuant to his 
instructions. 

DELAWARE STUDY COMMENT 
(1)&(2) Doforrod Posting . Socti ons 
4-“301( 1)&(2) permit the practice of doforrod 
posting and aro substantially in accord with 
tho Model Doforrod Posting Statuto of the 
American Bankers Association. Tho Model 
Doforrod Posting Statuto has boon generally 
enactod by tho various states sinco World War 
II„ Under deferred posting, tho drawoo 
(payor) bank pays its clearing balance when 
tho chocks aro received. Chocks aro sorted, 
on tho first day but they aro not posted to 
tho customer’s account or returned as ”not 
good” items until tho following day. To 
avoid tho possibility of constructivo 
accoptanceof tho items, state legislators 
generally enacted tho ABA Model Doforrod 
Posting Statuto which gave tho drawee (payor) 
until midnight of its next business day after 
rocoiving an item within which to dishonor or 
refuse payment of it. This rulo is also 
onacted by §§ ip-301(1 )&(2) . 

(3) Computation Of Time Of Notice Of 
Dishonor, Under § ip-301 (3) tho sending of 
tho notice of dishonor is tho dishonor. Tho 
act of dishonor and the notico therefore 


coincide. This is in accord with § 3-508(3), 
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s upra., 


which penults notice of dishonor to 


bo given In any reasonable manner. The 
return of the item marked ''payment refused 
for insufficient funds*' constitutes a dis¬ 
honor and notice of dishonor under §§ 3-508 
and J4.-30 1(3) • 

(It) Returned Item . Soction lj_— 3 01 (ip) 
establishes the time when an item is returned. 
It is a new statutory rulo which has no 
counterpart in the ABA Bank Collection Code 
or the Model Deferred Posting Statute. 

DEFINITIONAL CROSS REFERENCES i 
"Banking day". Section Ip-lOlp. 

"Clearing house". Section Ip-lOlf. 

"Collecting bank”. Soction Ip-105« 

"Customer". Soction ip—loip. 

"Documentary draft". Section ip-iolp. 

"Itom". Section ip— loip• 

"Midnight deadline". Section ip-ioip, 

"Notice of dishonor". Section 3~508. 

"Payor bank". Section Ip-105. 

"Presenting bank". Soction lp-105. 

"Sent". Soction 1-201(38). 

"Settlement". Section ip-lOip. 

Section lp~302. Payor Bank's Responsibility for Lato Return of Itom . 

In the absence of a valid defense such as broach of a present¬ 
ment warranty (subsection (1) of Section ip-207) , settlement effected 
or the like, if an itom is presented on and rocoived by a payor bank 
the bank is accountable for the amount of 
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(a) a demand item other than a documentary draft whether 
properly payable or not if the bank, in any case whore 
it is not also the depositary bank, retains the item 
beyond midnight of the banking day of receipt without 
settling for it or, regardless of whether it is also the 
depositary bank, does not pay or roturn the item or send 
notice of dishonor until after its midnight deadline; or 

(b) any other properly payable item unless within the time 
allowed for acceptance or payment of that item the bank 
either accepts or pays the item or returns it and 
accompanying documents. 

DELAWARE STIBY COMMENT 
Section I|.~302 states the customer's 
rights if the payor bank fails to take 
action within the prescribed times set out 
in § i^-301 supra. Unlike § 137 of the NIL, 

6 Del. C 237 > § ip-302 does not make the 
payor liable as an "acceptor " 1 when it fails 
to take the action required within the time 
limits prescribed. Since § 3 -lj.lO invalidates 
all forms of extrinsic and constructive 
acceptance, § [p -302 makes the payor bank 
liable for lack of diligence. 

Section ip-302( a) covers a ’'demand Item 
other than a documentary drafto 4 ' This would 
normally be a check. 

Section ip-302(b) covers "any other 
properly payable item.” This provision Is 



broad enough to cover all commercial paper 
except demand items specifically covered by 
§ 4-“302(a), However it will be important 
primarily in cases involving the late return 
of a documentary draft. Examples of situa¬ 
tions in which an item would be 11 properly 
payable 1 ’ under § [{.- 302 (b) would include 
situations where ( 1 ) tho payor bank is the 
drawer such as in tho case of the cashier’s 
checkj ( 2 ) the payor bank has incurred 
primary liability through acceptance or 
certification! ( 3 ) or the payor bank is 
contractually obligated under a letter of 
credit or other agreement to accept or pay a 
draft. 

DEPT METIOHAL CROSS REFERENCES : 
’’Acceptance”. Section 3-lplO. 

’’Banking day 1 ’. Section Ip-I 0 I 4 .• 

’’Customer”, Section Ip-lOlp. 

“Depositary bank”. Section lp-105. 
’’Documentary draft”; Section 4.-10I}.* 

’’Item”. Section Ip-ldp, 

’’Midnight deadline”; Section Ip—lOlp. 

’’Notice of dishonor”). Section 3“5o8, 

” Pay or bank”. Section lp-105. 

’’Properly payable”i Section Ip-lOlp, 

’’Settle". Section Ip-lOlp, 



Section i|.-303. HJhen Items Subject to Notice, Stop-Order, Legal 
Process or Setoff; Order in fJhich Items May Bo Charged or Certified . 

(1) Any knowledge, notice or stop-order received by, legal 
process served upon or setoff exercised by a payor bank, whether or 
not effective under other rules of law to terminate, suspend or 
modify the bank’s right or duty to pay an Item or to charge its 
customer’s account for the item, comes too late to so terminate, 
suspend or modify such right or duty if the knowledge, notice, stop- 
order or legal process is received or served and a reasonable time 
for the bank to act thereon expires or the setoff is exercised after 
the bank has done any of the following: 

(a) accepted or certified the item; 

(b) paid the item in cash; 

(c) settled for the Item without reserving a right to revoke 
the settlement and without having such right under 
statute, clearing house rule or agreement; 

(d) completed the process of posting the item to the indi¬ 
cated account of the drawer, maker or other person to be 
charged therewith or otherwise has evidenced by exam¬ 
ination of such indicated account and by action Its deci¬ 
sion to pay the Item; or 

(o) become accountable for the amount of the Item under sub¬ 
section (l)(d) of Section Ll- 213 and Section ip-302 dealing 
with the payor bank’s responsibility for late return of 
It ems . 

(2) Subject to the provisions of subsection (1) items may be 
accepted, paid, certified or charged to the indicated account of its 
customer in any order convenient to the bank. 







DELAWARE STUDY COMMENT 

Section I],-.303 (1) provides seven rules 
which will make it relatively easy to deter¬ 
mine when an item has been sufficiently pro¬ 
cessed so as to invalidate any knowledge, 
notice, stop order, garnishment or attach¬ 
ment, or set off subsequently received or 
asserted. 

Section i|.-303 (2) permits items to be 
accepted, paid, certified or charged to the 
indicated account of the customer in any 
order convenient to the bank, subject to the 
provisions of § 4“303(1). Accord; See 
Reinisch v. Consolidated Hat, Bank , 45 Pa. 
Super. 233 (1911) holding; that a bank could 
accept or pay checks in any order convenient 
to it. The general standards of good faith 
and due care imposed on banks (See § 1-203 
and 4"20 2) prevent a bank from using § 4“303 
(2) in bad faith or negligently. 

DEFINITIONAL CROSS REFERENCES: 
'’Accepted", Section 3 - 4lO. 

'’Account", Section 4~lo4» 

"Agreement". Section 1-201. 

"Certified". Section 3“4H« 

"Clearing house ", Section 4“104« 

"Customer", Section 4“104« 

"Item", Section 4“104» 

"Notice". Section 1-201. 

"Payor bank". Section 4“105» 

"Settle "^..yi'oetion 4"104 



CHAPTER 1|_: BANK DEPOSITS AND COLLECTIONS 
SUBCHAPTER if: RELATIONSHIP BETVJEEN PAYOR BANK AND 


ITS CUSTOMER 

Section If-ifOl. I/hon Bank,May Charge Customer's Account . 

(1) As against its customer, a bank may charge against his 
account any item which is otherwise properly payable from that 
account even though the charge creates an overdraft, 

(2) A bank which in good faith makes payment to a holder may 
charge the indicated account of its customer according to 

(a) the original tenor of his altered itomj or 

(b) the tenor of his completed item, even though the bank 
knows the Item has been completed unless the bank has 
notice that the completion was improper, 

DELAWARE STUDY COMMENT 
Section Ip-ifOKl) is in accord with tho 
common law rule permitting a bank to rocover 
the amount of an overdraft from the drawer 
which considers the payment of the overdraft 
by a bank to bo a loan which is recoverable 
In the absence of an equitable defense. See 
People T s Nat, Bank_nf Middle town v.^RhpacIos . 

^ Boyco 65, 90 ktl. 4-09 (1913) I l MS2.JL* 
Freer , 91 N»Y, 4-3 , 4-6 (1883) I ,5° c 49.._— 

Fuller , 99 Misc, 672, l61f N.Y.S. 4-95 (1917)* 
Section 4-4-01(2) grants to a drawee whe 
Is In good faith tho option of enforcing an 
altered, instrument according to Its original 
tenor or according to the instrument as 
completed. This is In accord with the 



opinion given to a holder in due course under 
§ 3~ll5 and § 3-1^07 (3) of the Code, Sections 
3-115 y 3“4-07 and Ip— LpO 1(2) overrule § 15 of 
the NIL, 6 Del. C ll5> which denied any 
holder, including a holder in due course, a 
right to enforce payment on an incomplete 
instrument which had not boon delivered. 

DEFINITIONAL GROSS REFERENCES: 

“Account 51 . Section Ip-lOlp. 

“Bank 11 . Section 1-201. 

“Customer 51 , Section Ip—lOlp. 

“Good faith”. Section 1-201. 

“Holder”. Section 1-201. 

“Item”. Section I4.-I0J4.. 

“Properly payable”• Section Ip—lolp• 

Section Ip-Ip02. Bank’s Liability to Customer for Drongful Dis¬ 
honor . 

A payor bank is liablo to its customer for damages proximately 
caused by the -wrongful dishonor of an item, when the dishonor 
occurs through mistake liability is limited to actual damages 
proved. If so pr oximately caused and proved damages may Include 
damages for an arrest or prosecution of the customer or other con¬ 
sequential damages. whether any consequential damages arc prox- 
Imately caused by the wrongful dishonor is a question of fact to bo 
determined in each case. 

DELAWARE STUDY COMMENT 
Section Ip—Ip02 makes a payor bank liablo 
to its customer for damages proximately 
caused by a wrongful dishonor of an Item. 
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The Code comments state that the section 
rejects decisions which have hold that where 
the dishonored item has been drawn by a 
merchant, trader, or fiduciary he is defamed 
in his business, trade or profession by a 
reflection on his credit and hence sub¬ 
stantial damages may bo awarded on the basis 
of defamation "per so" without proof that 
damage has occurred. Under this section 
merchants, traders and fiduciaries must 
prove their damages like all other persons. 
See Comment 3 , A.L.I. and N.C.C.U.S,L., 1962 
Official Text And Comments Edition Uniform 

Commercial Code , p. 1^22, 

bss 11 " ■ tssr 

The text of § Ip- 14.02 docs not adopt a 
breach of contract, or defamation or other 
tort theory of liability but merely imposes 
liability for all damages proximatoly caused 
by the wrongful dishonor by a payor bank of 
an item. 

The Code draftsmen state that wrongful 
dishonor is different from "failure to 
exercise ordinary care In handling an item" 
and the measure of damages is that stated in 
§ lp-4-02 rather than that stated In § 4“ 103(5)* 
Seo Comment 4* A.L.I. and N.C.C.U.S.L., 1962 
Official Text And Comments Edition Uniform 

Commercial Code , p. 422, 





Section I 4 .—4 - 02 Provides that if prox- 
imately causod and provod, damages may 
include damages for an arrest or pro go cution 
of tho customor or othor consequential 
damagos* It loaves In oach caso for dotor 
mination as a factual question the Issue of 
whether the dishonor constituted tho prox¬ 
imate caus o M of the damages incurred* 
DEFINITIONAL CH3SS REFERENCES: 

"Bank". Section 1-201. 

''Customer' 1 . Section I 4 .-IOI 4 .. 

"Itom". Section ij_-10lp« 

Section If-liOS. Customer’s Risht to Stan Pavaent: Burden of Proof 
of Loss * 

(1) A customer may by order to his bank stop payment of any itoi 
payable for his account but tho order must bo received at such time 
and in such manner as to afford the bank a reasonable opportunity 
to act on it prior to any action by tho bank with rospect to tho 

Item described in Section l(--303« 

(2) An oral order is binding upon tho bank only for fourteen 
calendar days unloss confirmed In writing within that period. A . 
written order Is effective for only six months unloss renewed in 

writing * 

( 3 ) Tho burden of establishing the fact and amount of loss 
resulting from tho payment of an Item contrary to a binding stop 

payment order is on tho customer. 

DELAWARE STUDY COMMENT 
Section I 4 .-I 4.03 (1) gives banks a reason¬ 
able opportunity to act on a s top order 
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before becoming bound on it. This provision 
would overrule cases like Hunsborger v, 
National Bank & Trust Co. of Schwenksville , 

38 D. & C. 310 (194-0) holding that whore a 
depositor told the bank cashier at the 
latter»s residence on Sunday night to stop 
payment on a check but the check was cashed 
Monday morning before the cashier arrived 
for work, the bank was liable to its depositor. 
Section I 4 .-I 4 . 03 (1) should be read in connection 
with I 14 .- 103 ( 1 ) of tho Code and the case of 
Thomas v. First National Bank of Scranton , 

376 Pa. 181, 101 A. 2d 910 (1954-) > holding 
that a clause in the stop order exempting 
the bank from liability if the check "be paid 
through inadvertance, accident or oversight" 
violated tho prohibition against disclaimer 
of a bank’s responsibility for its own lack 
of good faith or failure to exercise ordinary 
care . 

Section 4-"4-03 (2) preserves the right of 
tho customer to give an oral stop payment 
order but gives some protection to the bank 
against the uncertainties of oral orders by 
terminating the binding offoct of an oral 
order unless it is confirmed in writing 
within 14. days. Tho provision terminating 
the effect of a written order after 6 months 

unless it is renewed in writing facilitates 
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clearance) of the records of a drawee of 
accumulated unrovoked stop orders which are 
no longer in controversy and the drawer has 
failed to communicato this fact to the drawoo. 

Section ij.—1{_03 (3) placos the burden of 
establishing the fact and amount of loss 
resulting from tho payment of an item contrary 
to a binding stop payment order on tho 
customer. Sec American Defonse Society v. 
Sherman National Bank of Now York , 225 N.Y. 
5o6, 122 N.E. 695 (1919)l Chase National Bank 
v, Battat , 297 N.Y. 185, 78 N.E.2d 465 (1948); 
Ted Granville C Q , v> Chemical Bank & Trust 
Co., 8 Misc. 2 d 806 , 160 N.Y.S, 2 d 595 (1957). 

DEPINIT10NAL CROSS REFERENCES: 

"Account”, Section l|.-lolp. 

"Bank". Section 1-201. 

"Burden of establishing". Section 1-201. 
"Customer". Section if-iolp. 

"Item". Section Tp—iolp* 

"Send". Section 1-201. 

Section Ip-lpOlp. Bank Not Obligatod to Pay Choc k More Than Six 
Months Old . 

A bank is undor no obligation to a customer having a checking 

account to pay a check, othor than a certified chock, which is 

presented more than six months after its date, but if may charge its 

customer*s account for a payment mado thereafter In good faith. 

DELAWARE STUDY COMMENT 

Undor § Ip-lpOlf a bank is undor no 
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obligation to a customer having a chocking 
account to pay a chock, other than a certified 
chock which is presented more than six months 
after its date. Section I 4 .-I 4 . 0 i 4 . codifies a 
banking and commercial practice which was law 
in 26 jurisdictions prior to enactment of tho 
Co de. 

Section 18 6 of the NIL, 6 Dol. C 286 , 
requires that chocks be presented within a 
"reasonable” time or tho drawer will be dis¬ 
charged from liability thereon to the extent 
of the loss caused by the delay. Section 
186 deals with the situation where a drawee 
bank is insolvent at tho time that a holder 
presents tho check for payment and the 
holder* s delay in presentment causes the loss. 
The Code has clarified this situation by 
providing a one month period within which the 
Item must be presented for payment. See 
§ 3-502. 

Section I 4 -I 4 OI 4 - deals with the situation 
where a solvent drawoe makes payment on an 
instrument which is so stale that the drawee 
should be placed on notice of tho fact that 
payment is no longer desired by the dray/or. 
Uncertainties ariso when the dravroo is not 
given some statutory tine limit which ho can 
utilizo expeditiously in determining whether 
or not tho item is stale- or not. For example 



in the caso of Lancaster Bank y. Tioodward . 

18 Pa. 357 (1852), Loodward borrowed money 
from Hunt and made a check out to Hunt for 
the amount of tho loan. r ;hon tho loan camo 
due, Woodward paid Hunt but did not tako up 
tho chock. Moro than a year aftor tho check 
was drawn and aftor './oodward had paid tho 
indebtnoss. Hunt presented tho check at the 
drawoo bank and received payment. It was held 
that tho drawee could not debit Woodward’s 
account. The check was stalo, and tho bank 
was therefore put on inquiry. If it had so 
inquired it would have loarnod that tho 
instrument had boon paid. On the other hand 
tho caso of Planters’ Hat. Bank, v, Clifton 
Co. . 56 s.G. 230, 33 s.E. 75o (1899) 

hold that there may bo circumstancos which « 
would make a six day old chock stalo. Uith- # 
out a statutory time limit for determining 
whothor or not an item is stalo, tho bank is 
placed in the precarious position of deciding 
whether to pay or not to pay. If it refuses 
to pay a check apparently stalo, the drawer 
may bring suit for wrongful dishonor and on 
tho otlier hand if it jays tho chock it may 
run the risk of bo:ng barrod from debiting 
the drawer’s account. 

Section l 4 .-i 4 .oi}. in essentially similar to 
a statute drafted by the iunerican Bankers 



Association fixing a definite time of one 
year after which a bank may refuse to pay a 
check without incurring liability to its 
customer. Section i 4 .-i 4 .Ol 4 . uses a six month 
period in lieu of a year as the measure of 
staleness. 

DEFINITIONAL CROSS REFERENCES; 

“Account", Section ip—lolp* 

“Bank". Section 1-201# 

“Check”. Section 3“10lp« 

“Customer”. Section I 4 -I 0 I 4 . 

“Good faith". Section 1-201* 

“Present", Section 3“‘^Oip# 

Section ip— ipO^ • Death or Incompetence of Customer . 

(1) A payor or collecting bank’s authority to accept, pay or 
collect an item or to account for proceeds of Its collection if 
otherwise effective Is not rendered ineffective by incompetence of 
a customer of either bank existing at the time the Item Is Issued 
or its collection is undertaken if the bank does not know of an 
adjudication of Incompetence, Neither death nor Incompetence of a 
customer revokes such authority to accept, pay, collect or account 
until the bank knows of the fact of death or of an adjudication of 
incompetence and has reasonable opportunity to act on it* 

(2) Even with knowledge a bank may for ton days after the date 
of death pay or certify checks drawn on or prior to that date unless 
ordered to stop payment by a person claiming an interest In the 
account. 

DELAWARE STUDY COMMENT 

Tho NIL does not contain any provision 
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comparable to § l±-i\.05 of the Code* Under 
this section the death or incompetence of-a 
customer (@ ip™lOl-f-(e)) does not prevent the 
bank from collecting, paying or certifying 
his items until it has knowledge of the fact. 
Moro notice of tho death or incompetence of 
tho customer is not binding on the bank. 

See §§ 1-201(25),(26)&(27). 

Section ip-[(.05(2) provides that even if a 
bank has knowledge of tho death or incompet¬ 
ence of its customer it may pay or certify 
chocks drawn boforo the day of the customer’s 
death for a period of ten days after his 
death, '‘unloss ordorod to stop payment by a 
person claiming on interest in tho account.” 

Tho purpose of the ton day provision is 
to permit holders of chocks drawn and issued 
shortly Deforo death to cash them without the 
necessity of filing a claim in probats. 
Section ip—(1 ) recognizes tlio fact that a 
rule which would require banks to chock the 
continued life and competency of drawers as a 
prorequisito to payment would bo completely 
unworkable In light of tho need for 
expeditious handling of tho largo volume of 
items processed. 

Section lp-l|.05(l) follows the existing 
statutes of 7 states "and the case law of at 
least tho moro enlightened courts, , , ,' 



Section lj.~4.05(2) is novol but would appear 

to be reasonable^ See Clarke, Bailey and 

Young, Bank Deposits ^nd Collections , 170 

(1959). 

DEPINITIONAL CROSS REFERENCES: 

"Accept” . Section 3-lj-10. 

"Bank". Section 1-201. 

"Certify". Section 3-4-11. 

"Chock". Section 3“10lj-. 

"Customer". Section 4--104-. 

"Depositary bank". Section 4--105. 

"Item". Section 4--104-. 

"Payor bank". Section 4“105. 

Section 4-"4-0^» Customer* s Duty to Discover and Roper t Unauthorize d 
Signature or Alteration . 

(1) When a bank sends to its customer a statement of account 
accompanied by itoms paid in good faith in support of the debit 
entries or holds the statement and items pursuant to a request or 
instructions of its customer or otherwise in a reasonable manner 
makes the statement and items available to the customer, the 
customer must exorcise reasonable care and promptness to examine the 
statement and itoms to discover his unauthorized signature or any 
alteration on an item and must notify the bank promptly after 
discovery thereof. 

(2) IT the bank establishes that the customer failed with ro- 
spe ct to an Item to comply with the duties imposed on the customer 
by subsection (1) the customer is precluded from asserting against 
the bank 

(a) his unauthorized signature or any alteration on the Item 
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if the bank also establishes that it suffered a loss by 
reason of such failure; and 

(b) an unauthorized signature or alteration by the same 

wrongdoer on any other item paid in good faith by the bank 
after the first item and statement was available to the 
customer for a reasonable period not exceeding fourteen 
calendar days and before the bank receives notification 
from the customer of any such unauthorized signature or 
alteration. 

(3) Tho preclusion under subsection (2) does not apply if the 
customer establishes lack of ordinary care on tho part of the bank 
in paying the itom(s). 

(4) Without regard to care or lack of caro of either tho cus¬ 
tomer or the bank a customer who doos not within ono year from tho 
time the statement and items are made available to the custorner 
(subsection (1)) discovor and report his unauthorized signature or 
any alteration on tho face or back of tho item or does not wilthin 
three years from that time discover and report any unauthorized 
indorsement is precluded from assorting against the bank such 
unauthorized signature or indorsement or such alteration. 

(5) If under this section a payor bank has a valid defense 
against a claim of a customer upon or resulting from payment of an 
item and waives or fails Upon request to assort tho defense the bank 
may not assort against any collocting bank or othor prior party 
presenting or transferring tho item a claim basod upon tho unauth¬ 
orized signature or alteration giving rise to tho customer’s claim, 

DELAWARE STUDY COMMENT 
Although noithor tho NIL or any of the 


other Uniform laws expressly contains a 



provision on tho customer’s duty to discover 
and report unauthorized signatures or 
alteration, the principal is wo 11 established 
and has been incorporated in statutes in I 4.0 
jurisdictions. Tho principal is stated in 
9 C.J.S., Banks and Banking, I 356(d)(1) 
as follows: 

“Vtfeight of authority, and perhaps of 

reason, supports the view that, when a 

depositor’s passbook has boon written 

up and returned to him with the cancelled 

checks which have been charged to his 

account, it is his duty to examine such 

chocks within a reasonable time and to 

report all forgeries or alterations 

which he has discovered, failing in which 

he cannot, if his failure has resulted 

in detriment to tho bank, dispute the 

correctness of the payments shown, and 

the account as rendered becomes an 

account stated between the parties.” 

Under § Ip-lpoli.(1) the customer is required 

to exorcise reasonable care and promptness to 

examine the statement and items to discover 

his unauthorized signature and any alteration 

on an item and must notify the bank promptly 

after discovery if the bank (1) sends to its 

customer a statement of account accompanied 

by items paid in good faith and support of 
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the debit entries or ( 2 ) holds the statement 
and items pursuant to request for instructions 
of its customer or ( 3 ) other?/ise in a reason¬ 
able manner makes the statement and items 
available to tho customer. 

(2)&(3) Failure To Report Unauthorized 
Signature Or Alteration; Due Caro On Part Of 
Bank Required . Under § Ip“4-06(2)&( 3 ) a 
customer who fails to duly report an unauth¬ 
orized signature or alteration on an item to 
a bank is precluded from assorting against 
the bank the unauthorized signature or 
alteration if the bank has suffered a loss by 
reason of the inaction of tho customer and 
exercised due care in paying the item. 

Section Ip—ipOb( 2 ) (b) extends the effect 
of the customer’s failure to report a forgory 
of an item to other items subsequently forged 
by the same wrongdoer even though the sub¬ 
sequent forgeries arc promptly reported. 

This is dono on tho theory that the customer’s 
failure to report the first forgery made the 
subsequent forgeries possible. 

(Ip) Time Within Which Customer Must 
Notify Bank Of A Forger;/- Or .alteration. A 
customer failing to give notice within the 
one year or throe year period set forth in 
§ i 4 .~l 4 . 06 (ip) would be precluded from asserting 
against the bank any claim arising from such 





alteration or forgery 


(5) Effect Of Waiver Of Defenses By 
Payor Bank , Section I 4 .-I 4.06 (5) would change 
the rule of National Surety Corp. v« Federal 
Reserve Bank of Mo?/ York , 188 Esc, 207# 

70 N.Y.S. 2 d 636 , aff* d, 188 Misc.2d 213, 70 
N.Y.S.2d 6 I 4.2 (194-6). A drawoo bank seeking 
to promote good bank-customer relationships 
cannot with impunity waive its rights to pre¬ 
clude the claim of a customer who had failed 
to report irrcgularitios. In such a case 
§ 4 - 4 o 6 ( 5 ) w° u ld dony the drawee bank the 
right to proceed against its collecting bank 
on a broach of warranty theory. 

DEFINITIONAL CROSS REFERENCES: 
"Alteration", Section 3“407. 

"Bank". Section 1-201. 

"Collecting bank". Section 4~105» 

"Customer". Section 4“104» 

"Good faith". Section 1-201. 

"Indorsement". Section 3~204. 

"Item". Section 4“1©4» 

"Payor bank". Section 4“105>. 

"Sond". Section 1-201. 

"Unauthorized signature". Section 1-201. 
Section 4 - 407» Payor Bank*s Right to Subrogation on Improper Payment ; 

If a payor bank has paid an item over the stop payment order of 
the drawer or maker or otherwise under circumstances giving a basis 

for objection by the drawer or maker, to prevent unjust enrichment 
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and only to the extent necessary to prevent; loss to the bank by 
reason of Its payment of the Item, the payor bank shall be sub¬ 
rogated to the rights 


(a) of any holder in due course on the item against the drawer 
or maker| and 

(b) of the payee or any other holder of the item against the 
drawer or maker either on the item or under the trans¬ 
action out of which the item arose; and 

(c) of the drawer or maker against the payee or any other 
holder of the item with respect to the transaction out of 
which the item arose. 

DELAWARE STUDY COMMENT 
Section Ij.-I4.07 permits a bank ?/hich 
improperly pays a chock to subrogate itself 
to the rights of any holder in due course, 
the payee or any other holder, or the drawer 
or maker of the item in order to prevent 
unjust enrichment and enable the bank to 
recoup its loss caused by the improper pay¬ 
ment of the item. The neod for such a right 
of subrogation is illustrated by the caso of 
a drawer who buys goods from a payee and 


executes a check in payment. If the drawer 


stops payment on the chock on grounds that 
the goods are defective and the payee or a 
holder in duo course innocently presents It 


xyment and obtains payment after the 


bank has duly received the drawer's stop 


order, the bank is not permitted to debit 
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the drawer’s account * and cannot recover 
from the payoo tho money paid on the chock. 
In order to prevent the drawer from getting 
goods free of charge and the seller from 
retaining tho full purchase price of 
defective goods, I l 4 .-ij.O 7 permits the bank to 
bo subrogated to rights of either the drawer 
or the payee. If tho payoo had properly 
performed its sales contract with tho drawer, 
the bank which had improperly paid tho item 
could subrogate Itself to tho position of the 
payee and bring an action for the price 
against the buyer-drawer. This would avoid 
injust enrichment of tho drawer. Similarly 
if tho payoo-sellcr had dolivored defective 
goods to the buyer-drawer, the bank which 
had improperly paid the Item could 3ubrogate 
itself to the position of the drawer-buyer 
and in an appropriate action recover whatever 
damages tho drawer incurred, 

Although tho term '‘unjust enrichment’ 1 is 
used but not defined by tho Commercial Code, 
It is generally deemed to mean 11 the receipt 
of a benefit or advantage with no right to 
retain it 5 '. See Restatement of Restitution, 

§ 1 . 

DEFINITIONAL CROSS REFERENCES: 

'’Holder* 1 ', Section 1-201, 

’’Holder In due course”. Section 3~302, 

’’Item”. Section i(_— lolp« 

’’Payor b^n^”. Section 4.-105. 



CHAPTER I 4 .: BANK DEPOSITS AND COLLECTIONS 
SUBCHAPTER 5: COLLECTION OF DOCUMENTARY DRAFTS 
Section Ip-^Ol* Handling; of Documentary Drafts; Duty to Send for 
Presentment and to Notify Customer of Dishonor , 

A bank which takes a documentary draft for collection must 
present or send the draft and accompanying documents for presentment 
and- upon learning that the draft has not been paid or accepted in 
duo course must seasonably notify its customer of such fact even 
though it may have discounted or bought tho draft or extended credit 
available for withdrawal as of right. 

DELAWARE STUDY COMMENT 
It is common commercial practice for a 
seller to ship an order of goods to a buyer 
and to draw a draft on the buyer for the 
agreed amount, and attach to the draft docu¬ 
ments of title (bill of lading, etc,). The 
documents are then sent through banking 
channels to the purchaser, Subchsptdr 5-ofChapter 
Ip of the Commercial Code states the duties of 
a bank in handling documentary drafts for 
collection. This subject was not separately 
covered in the NIL. 

Section k-jjOl states the general 
commercial understanding regarding the duties 
and rights of a bank handling a documentary 
draft for Its customer. It provides that 
even if the bank has purchased the draft, it 
still must present it or send it for present¬ 


ment and upon dishonor must notify its 
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customer,, This is necessary so that the 
drawer-seller may take the proper measures 
to avoid liability for breach of the under¬ 
lying sales contract with the drawee-buyer, 
DEFTNITIORAL CROSS REFERENCES : 
''Documentary draft 1 *. Sections ip-ioip, 5-103, 
Section ip—^02• Presentment of ''On Arrival 1 * Drafts . 

Vihen a draft or the relevant instructions require presentment 
"on arrival 1 *, "when goods arrive" or the like, the collecting bank 
need not present until in its judgment a reasonable time for arrival 
of the goods has expired. Refusal to pay or accept because the 
goods have not arrived is not dishonor; the bank must notify its 
transferor of such refusal but need not present the draft again 
until it is instructed to do so or learns of the arrival of the 
goods. 

DELAWARE STUDY COMMENT 
Section 4“502 pertains to documentary 
drafts containing instructions that present¬ 
ment is not to be made until the goods 
arrive. These instructions might be on the 
draft itself or in a collateral writing. In 
the absence of such instructions the bank is 
required to make prompt presentment. If the 
customer wants the bank to delay presentment 
of the draft, he must give the bank Instruc¬ 
tions to that effect. 

Section i(-“502 codifies a generally 
accepted bank practice of treating "on 
arrival" or similar types of drafts as 
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specific instructions to delay presentment 


until the goods arrive. 

Under § lp~502, a collecting bank need 
not present an "on arrival" draft until a 
"reasonable time for arrival of the goods has 
expired. '* Although refusal to pay or accept 
because the goods have not arrived Is not 
dishonor, the bank must nevertheless notify 
its transferor of such refusal. Thereafter 
it need not present the draft again until it 
is instructed to do so or learns of the 
arrival of the goods. 

DEFINITIONAL CROSS REFERENCES: 


"Collecting bank". Section 4 -105>. 

Section li--f?03 • Responsibility of Presenting Bank for Documents and 
Goods j Report of Reasons for Dishonor; Referee in Case of Need . 

Unless otherwise instructed and except as provided in Article 
5 a bank presenting a documentary draft 

(a) must deliver the documents to the drawee on acceptance 
of the draft if it is payable more than three days after 
presentmentj otherwise, only on paymentj and 

(b) upon dishonor, either in the case of presentment for 
acceptance or presentment for payment, may seek and 
follow instructions from any referee in case of noed 
designated in the draft or If the presenting bank does 
not choose to utilize his services It must use diligence 
and good faith to ascertain the reason for dishonor, 
must notify its transferor of the dishonor and of the 
results of Its effort to ascertain the reasons therefor 




and must request instructions* 

But the presenting bank is under no obligation with respect to goods 
represented by the documents except to follow any reasonable 
instructions seasonably received; it has a right to reimbursement 
for any expense incurred in following instructions and to prepay¬ 
ment of or indemnity for such expenses. 

DELAWARE STUDY COMMENT 

The reference to Chapter 5 in the 
preamble to s 03 applies to drafts drawn 
under a letter of credit. 

Section i|--503(a) is in accord with s ipl 
of the Uniform Bills of Lading Act, 6 Del, C 
3^1 which provides that "where the seller of 
goods draws on the buyer for the price of the 
goods and transmits the draft and a bill of 
lading for tho goods either directly to the 
buyer or through a bank or other agency, 
unless a different intention on the part of 
tho seller appears, the buyer and all other 
parties interested shall bo justified in 
assuming; (1) if the draft is by its terms 
or legal effect payable on demand or presenta¬ 
tion or at sight, or not more than 3 days 
thereafter, ... that the seller intends to 
require payment of the draft before tho buyer 
should bo entitled to rocoive or retain the 
bill." 

Section l|.-503(b) provides that a bank 

presenting a documentary draft may upon 
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dishonor, either in tho case of presentment 
for acceptance or presentment for payment, 
seek and follow instructions from any 
referee in case of nood designated in the 
draft. If such a presenting bank does not 
choose to utilize the services of the rofereo 
In the caso of need, it must use diligence 
and good faith to ascertain the reason for 
dishonor, must notify Its transferor of tho 
dishonor and tho results of its effort to 
ascertain tho reasons therefore and must 
request instructions. Section 131 of the MIL, 
6 Dol. C 231 provided that a drawer of a bill 
and any indorsor could Insert on a bill the 
name of a person to whom tho holder could 
resort in case of need '“that is to say, in 
caso tho bill is dishonored by non-accoptanco 
or non-paymentSection 131 then provided 
that such a person should be called ”the 
referee In case of need' 1 and that the holder 
at his option could refer to said referee or 
not refer to him as ho saw fit. Section 131 
aided tho holder of a bill by enabling him 
to look to another person for acceptance or 
payment in the event of dishonor. The use of 
the "referee in caso of need 41 was not wide¬ 
spread under tho ML and was accordingly 
omitted from Chapter 3 of the Commercial Code 
The last sentence of I I 4.-503 contains th' 
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reasonable requirement that the drawee bank 
which presented the dishonored documentary 
draft maintain the draft and documents at 
destination pending seasonable receipt of any 
roasonable instructions, and that said bank 
not be required to take any action involving 
further expense without prepayment of or 
indemnity for such expenses, 

DEFINITIONAL CROSS REFERENCES: 
"Documentary draft 11 . Sections Ip-ioi)-, £-103. 
"Presenting bank". Section Ip-lOf?. 

Section I 4 .- 504 ., Privilege of Presenting Bank to Deal With Poods j 
Security Interest for Expenses , 

(1) A presenting bank which, following the dishonor of a 
documentary draft, has seasonably requested instructions but does 
not receive them within a reasonable time may storo, sell, or other¬ 
wise deal with the goods in any reasonable manner, 

(2) For its reasonable expenses incurred by action under sub¬ 
section (1) the presenting bank has a lien upon the goods or their 
proceeds, which may be foreclosed in the same manner as an unpaid 
seller’s lien, 

DELAWARE STUDY COMMENT 
A presenting bank may store, soil or 
otherwise deal with the goods In any reason¬ 
able manner following the dishonor of a 
documentary draft and failure of the drawer 
to respond within a reasonable time to an 
appropriate request for instructions regard- 
ing the disposition of the goods and the 



draft 



Section 4-“5o4-(2) gives the presenting 
bank which stores, sells or otherwise deals 
with the goods in accord with § (1) a 

lien upon the goods or other proceeds which 
may be foreclosed in the same manner as an 
unpaid seller’s lien (See | 2 - 706 , supra.). 

The exercise of the right to store, sell 
or otherwise deal with the goods by the 
presenting bank under § j^O^l) in substance 
makes the presenting bank an agent of the 
drawer of the draft for purposes of disposi¬ 
tion of the goods. It Is a general principle 
of agency law that the agent has a right of 
lien for all his commissions, expenditures, 
advances and services, in so far as they 
were proper and related to the performance 
of the duties assigned to him. See 2 New 
York Commission Report on the Commercial 
Code, p. 1^38 (1955). See also Storey, 

Law of Agency , p. 4-5 (9th ed. 1882). 

DEFINITIONAL CROSS REFERENCES: 
’'Presenting bank”. Section 4.-105. 
"Documentary draft". Sections i|.-10l|., 5-103* 
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CHAPTER 5: LETTERS OP CREDIT 
Section 5-101. Short Title . 

This Chapter shall be known and may be cited as Uniform Com¬ 
mercial Code - Letters of Credit, 

DELAWARE STUDY COMMEHT 
Letters of credit are a device for 
transmission of monies which have been used 
extensively in international commerce for 
many years. They have been more recently 
utilized increasingly in domestic commerce. 
The important characteristic of a letter of 
credit is the obligation of the issuer, 
stated in the letter, to honor drafts drawn 
upon it. This undertaking adds the credit 
of a bank or other institution of known 
financial standing to the obligation of the 
customer of the issuer in the transaction 
underlying the letter of credit. 

Prior to enactment of the Co mm ercial 
Code, neither Do lav/are or any other state 
had any statutory provision which dealt 
specifically with letters of credit. 

Although the provisions of the Negotiable 
Instruments Law, 6 Del. C 101 et. seq,, did 
effect drafts drawn under such letters, the 
applicability of the Negotiable Instruments 
Law to the letter of credit itself was 
minimal. Section 135 of the NIL, 6 Del, C 
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23>, provided that an unconditional promise 
in writing to accept the bill before it was 
drawn was deemed to be an actual acceptance 
in favor of every person who upon the faith 
thereof received the bill for value. 

However § 135 i s no longer law under the 
Commercial Code which in § 3“lp.O requires an 
accoptance to bo in writing on the instru¬ 
ment itself. 

Despito the lack of a unified sot of 
statutory rules pertaining to letters of 
credit, banking practice with respect to 
letters has tended to become unified through¬ 
out the country because of the voluntary 
adherence by banks to a set of rules 
promulgated and revised from time to time by 
the International Chamber of Commerce, 

Those regulations are known as the "Uniform 
Customs and Practice for Commercial Docu¬ 
mentary Credits" (horeafter referred to as 
the *Uniform Customs and Practice*). These 
were originally adopted in 1 93 8 and have 
boon periodically amended, most recently in 
19o2. They are effective in determining 
relations between banks which have agreed to 
adhore to thorn and are frequently Incorpor¬ 
ated by reference into letter of credit 
forms utilized by banks, 
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Other rules comprising a basic source 
of the law of letters of credit, are based 
on the decisional law of contracts and the 
law of guarantee. However the number of 
relevant decisions is small in comparison to 
the increasing importance and utilization of 
the letter of credit device. 

Like Chapter 1]_ of the Code, Chapter 5 
ia not intended to be a comprehensive statute, 
rather it is intended to be a statement of 
basic principles, leaving to custom, agree¬ 
ment and decisional law many details, 
especially the tests for determining con¬ 
formity of documents to the letter of credit 
proscribing them. 

For a general discussion of Chapter 5, 
see Mentschikoff, "Letters of Credit: The 
Need For Uniform Legislation," 23 U. Chi. L. 
Rev. £71 (1956). 

Section 5-102 Scope . 

(1) This Chapter applies 

(a) to a credit issued by a bank if the credit requires a 

documentary draft or a documentary demand for payment; 
and 


(b) to a crodit issued by a person other than a bank if 
the crodit requires that the draft or demand for pay¬ 
ment bo accompanied by a document of title; and 

(c) to a credit issued by a bank or other person if the 
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credit is not within subparagraphs (a) or (b) but 
conspicuously states that it is a letter of credit or 
is conspicuously so entitled. 

(2) Unloss the engagement meets the requirements of subsection 
(1), this Chaptor does not apply to engagements to malco advances 

or to honor drafts or demands for payment, to authorities to pay 
or purchase, to guarantees or to general agreements. 

(3) This Chapter deals with some but not all of the rules and 
concepts of letters of credit as such rules or concepts have de¬ 
veloped prior to this act or may hereafter develop. The fact that 
this Chapter states a rule does not by itself require, imply or 
negate application of the same or a converse rule to a situation 
not provided for or to a person not specified by this Chaptor. 

DELAWARE STUDY COMMENT 
_(!)&( 2) Applicability . A letter of 
credit is most frequently utilized where the 
issuer (bank) agrees at the request of its 
customer (buyer), to honor the benoficiaryts 
(seller's) drafts. Sections 5-102(1) 
recognizos the enlarging use of the letter 
of credit and states more precisely the 
scope of Chapter 5* 

Soction 5-102(1)(a) provides that all 
bank letters of credit where documentary 
drafts or demands are needod for payment are 
govorned by Chapter 5» Whore a credit 
issued by a person othor than a bank is 
involved, § 5“102(1)(b) provides that only 



a credit which is in the traditional form, 
requiring a draft or demand payment 
accompanied by documents of title, is manda- 
torily included within the rules of Chapter 
5 of the Code, 

Section 5-102(1)(c) provides that cloan 
credits, i.o, those requiring presentation 
of drafts only v;ithout documents, are 
included if the credit clearly indicates 
that it is a letter of credit. Tho Uniform 
Customs and Practice treat only customs * 
relating to documentary lottors of credit. 
They are silont on the subject of "clean 
credits" or tho "conspicuous titling” of 
such credits. Section 5-102(1)(c) recognizes 
the fact that banks issuo "clean" as well as 
"documentary" credits and that persons 
other than banks may wish to bring trans— 
actions involving papers other than documents 
of title within the coverage of Chapter 5 of 
the Code, This can be accomplished under 
§ 5-102(1)(c) through the simple device of 
utilizing a conspicuous notation on the 
instrument that the paper is a letter of 
credit. 

The rules pertaining to tho payment of 
funds hold by an issuer at tho time of 

insolvency (§ 5-117, infra.) arc also 
effected depending upon whether the 
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transaction falls within the mandatory pro- 
visions of § £-102(1)(a)&(b) or the per¬ 
missive provisions of § £-102(1 )(c). 

Section £-102(2) moroly restates tho 
rule that tho transaction must moot tho 
requirements of § £-102(1) as a precondition 
to the applicability of Chapter £ of the 
Co do. 

_C_3) Casos Not Expressly Covered bv 
Chaptor £, Section £-102(3) expressly 
rocognizos the fact that Chapter £, while 
providing basic ground rules applicable to 
letters of credit, leaves substantial 
portions of that body of lav/ uncovered. It 
therefore provides that the principles sot 
forth in Chapter £ can bo applied by analogy 
to fact situations not expressly covered if 
the underlying purposes and policies of the 
Code make such application permissible. See 
§ 1-102(1) supra. By way of example tho 
Code draftsmen note that one of the most 
important omissions in Chapter £ is a sot 
of detailed rules as to what constitutes 
compliance of particular documents which may 
be callod for under the letter of credit. 

The draftsmon intend the existing and 
developing case law and banking practice to 
supply solutions to such questions. 
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DEFINITIONAL CROSS REFERENCES: 


"Agreement’'. Section 1-201. 

"Bank". Section 1-201. 
"Conspicuous". Section 1-201. 
"Credit". Section 5-103. 
"Documentary draft". Section 5-103. 
"Document of title". Section 1-201. 
"Draft". Section 3-lOlp. 

"Honor". Section 1-201. 

"Person". Section 1-201. 

Section 5-103• Definitions. 


(1) In this Chapter unless the context otherwise requires 

(a) "Credit" or "letter of credit” means an engagement by 
a bank or other person made at the request of a customer 
and of a kind within the scope of this Chapter (Section 
5 “ 102 ) that the issuer will honor drafts or other 


demands for payment upon compliance with the con¬ 
ditions specified in the credit. A credit may be 
either revocable or irrevocable. The engagement may 
be either an agreement to honor or a statement that 


(b) 


(c) 

(d) 


the bank or other person i3 authorized to honor. 

A "documentary draft" or a "documentary demand for 

payment" is one honor of which is conditioned upon the 

presentation of a document or documents. "Document" 

means any paper including document of title, security, 

invoice, certificate, notice of default and the like® 

An ’ issuer" is a bank or other person issuing a credit. 

A "beneficiary" of a credit is a porson who is entitled 
under its terms to draw or domand payment. 
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(e) An "advising bank" is a bank which gives notification 
of the issuance of a credit by another bank. 

(f) A confirming bank" is a bank which engages either 
that it will itself honor a credit already issued by 
another bank or that such a credit will be honored by 
tho issuer or a third bank* 

(g) A customer" is a buyer or othor person who causes an 
issuer to issue a credit. Tho torn also includes a 
bank xvhich procures issuance or confirmation on behalf 
of that bank’s oust oner. 

(2) Other definitions applying to this Chapter and the sections 


of which thoy appear are: 

"Notation of Credit". Section 5-108. 

"Presenter". Soction 5-112(3). 

(3) Definitions in other Chapters applying to this Chapter and 


the sections in which they appear 
"Accept" or "Acceptance”, 
"Contract for sale". 
"Draft”. 

"Holder in due course". 
"Midnight deadline". 
"Security”, 


are: 

Section 3~ip-0. 
Soction 2-106, 
Soction 3-lOip, 
Section 3-302. 
Soction Ip-lOlp. 
Soction 8-102. 


(if.) In addition. Chapter 1 contains general definitions and 


principles of construction and interpretation applicable through¬ 
out this Chapter. 


DELAWARE STUDY COMMENT 
Tho definitions contained in i 5-103 

are generally in accord with thoso in tho 

~ „ Definitions 

uenoral Provisions and/proamble to tho 
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Uniform Customs and Practice and also with 
general commercial understanding. The 
definitions contained in § 5-103 will bo 
discussed in tho context of the specific 
sections of Chapter 5 in which they are used 
DEFINITIONAL CROSS REFERENCES: 
"Agreement”. Section 1-201. 

"Bank”, Section 1-201, 

"Document of title". Section 1-201. 

"Gives notification". Section 1-201. 
"Honor". Section 1-201. 

"Person". Section 1-201. 

Section 5-10i|.« Formal Requirements; Signing. 

(1) Except as otherwise required in subsection (l)(c) of 
Section 5-102 on scope, no particular form of phrasing is required 
for a credit, A credit must be in writing and signed by the issuer 
and a confirmation must be in writing and signed by tho confirming 
bank. A modification of the terms of a credit or confirmation 
must be signed by tho issuer or confirming bank. 

(2) A telegram may be a sufficient signed writing if it 
identifies its sender by an authorizod authentication. Tho auth¬ 
entication may be in code and tho authorizod naming of the issuer 
in an advice of credit is a sufficient signing. 

DELAWARE STUDY COMMENT 
Except for tho statement of identifi¬ 
cation or caption roquirod in the "clean" 
letter of crodit by § 5 -102(1) (c), and tho 
writing and signature requirements of 
§ 5~ lOip applicable to the creation of the 



letter as well as to its conformation or 
modification, a letter of credit is not 
roquirod to be couched in any particular 
words or in any specific form. The formal 
requisites prescribed by § 5 J-IOI 4 . are generally 
in accord with existing case law. See 
Lamborn v, National Park Bank . 2ij.O N.Y. £20, 
llj .8 N.E, 664 (1925); Moss v. Old Colony 
Trust Co, , 2^6 Mass, 139, 1 $ 1 , lip N.E. 803, 
807 (1923); Bril v. Suomon Pa nick i Flnlands 
Bank, 199 Ilisc, 11, 18-27, 97 N.Y.S. 2 d 22, 
28-37 (19^0). 

Section 5“10l|.(2) roquiros telegraphic 
credits to identify the sender by an auth¬ 
orized identification which may bo in code. 
Such identification is standard bank practice, 
Soe Bank of Italy v. Merchants Nat. Bank . 

197 App. Div. 150, 188 N.Y.S. 183 (1921)j 
Bril v. Suomen Pankki Finlands Bank . 199 
I.Qsc. 11, 19, 97 N.Y.S.2d 22, 29 (1950); 

6 Michie Banks & Banking . Ch. 12 Soc. 28 , 
Accord, soo also definition of "signed" 

Section 1-201, supra. Tho authorized naming 
of the issuer in an advice of credit is 
oxprossly mado a sufficient signing by 
§ 5“10lj.(2). 

DEFINITIONAL CROSS REFERENCES: 

"Confirming bank". Section 5-103, 

"Credit". Section 5-103, 
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"Issuer”. Section 5-103. 

"Signed” , Section 1-201. 

”Telogram H . Section 1-201. 

11 Term 4 *. Section 1-201. 

“Yiriting”. Section 1-201. 

Section 5~105. Consideration . 

No consideration is necessary to establish a credit or to 
enlarge or otherwise modify its terms. 

DELAWARE STUDY COMMENT 
Section 5“105 is in accord with the 
result roachcd by most cases dealing with 
letters of credit. Without expressly 
abolishing the consideration requirement the 
common law casos have been able to make 
letters of credit enforceable according to 
thoir terms, principally by holding that the 
consideration either may move from the 
customer or from tho beneficiary. See 
Evansville Nat. Bank v. Kaufmann , 93 N.Y. 

273 (1883); Lamborn v. National Park Bank . 
2^4-0 N.Y. 520, 1I4.8 N.E. 66I4. (1925). See also 
Johannesson v. Munroo . 158 N.Y. 6^1, 53 N.E. 
535 (1899) “ holding that the mere issuance 
of a letter of credit imposes a duty on tho 
Issuor which he is estopped to dony. Such 
casos have led tho New York Law Revision 
Commission to state that American and 
British courts ”do not hositato to deviate 
from ordinary contract law when such 
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deviation is necessary in order to prevent 
an issuer from welching on his promise." 

See Few York Law Revision Commission, Report 
_0n The Uniform Commercial Code , p. 

Tho Code Draftsmen's Comment to § 5“105 
supports the abolition of tho consideration 
requirement on the basis of the fact that 
financial institutions normally will not 
extend credit without some form of 
remuneration. They further observe that the 
beneficiary will normally not know tho 
nature of the remuneration and that even if 
ho did, it would be extraordinarily difficult 
for him to prove such remuneration. See 
A.L.I. and N.C.C.U.S.L., 1962 Official Text 
qnd Comments Editio n Uniform Co mmercial"^ dr-.. . 
p. ijlj.3- 

It should also be noted that since the 
letter of credit is primarily a dovico used 
in international trado it must conform to 
tho roasonabio oxpoctations of merchants and 
lawyers outside of tho common la?/ tradition. 
Considoration is a concept unique to tho 
common law countries and is not utilizod or 
?/oll understood in other areas of tho ?/orld» 

DEFINITIONAL CROSS REFERENCES: 

"Credit* 1 . Section 5-103. 

"Terms". Section 1-201. 
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Section 5“106. Time and Effect of Establishment of Credit . 

(1) Unless other’"iso agreed a credit is established 

(a) as regards the customer as soon as a letter of credit 
is sent to him or the letter of credit or an authorized 
written advice of its issuance is sent to the benefi¬ 
ciary; and 

(b) as regards the beneficiary Mien he receives a letter 
of credit or an authorized written advice of its 
issuanco. 

(2.) Unless otherwise agreed onco an irrevocable credit is 
established as regards the customer it can bo modified or revoked 
only with the consent of the customer and onco it is established as 
rogards the boneficiary it can bo modified or revoked only with 
his consent, 

(3) Unless otherwise agreed after a revocable credit is estab¬ 
lished it may bo modified or revoked by the issuer without notice 
to or consent from tho customer or bonoficiary, 

(!}.) Notwithstanding any modification or revocation of a 
revocable credit any person authorized to honor or nogotiato undor 
tho terms of tho original credit is entitled to reimbursement for 
or honor of any draft or demand for payment duly honored or nego¬ 
tiated before rocoipt of notice of tho modification or revocation 
and tho issuer in turn is entitled to reimbursement from its 
cus tomor, 

DELAWARE STUDY COMMENT 

(1) Time Credit Is Established . Section 
5 - 106 ( 1 )(a) provides that a credit is 
established vis-a-vis tho customer: 
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(1) hhcn tho letter of credit is sent to 
'him, (2) tho--letter* of credit or an auth¬ 
orized written advice of its issuance is 
sent to tho benoficiary. 

Section 5“106(1)(b) provides that the 
credit is established vis-a-vis tho 
beneficiary when ho receives a letter of 
credit or an authorized written advice of 
its issuance. Receipt of tho letter or 
advice by tho benoficiary is a condition 
precedent to his right to protest to tho 
issuer in the ovont of cancellation or 
modification. 

Under § 5-106(2)# in the absonco of 
specific agreement, once an irrevocable 
credit is established it can bo modifxe^ Ce or/ 
against the customor only with his consent 
and as against tho benoficiary it can bo 
modifiod or revoked only with his consent. 
See Dulien Steel Products Inc, of hash, v. 
Bankers Trust Co, , 189 F. Supp, 922, 927 
(S,D.N,Y. i960); Lamborn v, National Park 
Bank , 24.0 N.Y. 520, llj.8 N.E. 664 (1925); 

Moss v. Old Colony Trust Go, , 2 I 4.6 Mass, 139, 
151i 4-0 N.E, 803 (1923 )i Uniform Customs 
and Practico, Art, 3, As against a 
benoficiary, in the absence of specific 
agreement , tho customor or bank who wishes 




to countermand an irrevocable credit may do 
so until the beneficiary "receives 11 the 
letter of credit or an authorized written 
advice of its issuance. 

Because the crodit may be established 
at a different time for the customer from 
the time when it is established for the 
beneficiary, the provisions of § 5 - 106 ( 2 ) 
make it clear that the bankas engagement 
established with rospoct to the custonor 
alono may be modified by the bank and 
customor alono. The beneficiary docs not 
acquire any rights under the letter of crodit 
until it is rocoivod by him in accordance 
with the provisions of § 5 “ 106 (l)(b), 

( 3 ) Revocable Letter Of Crodit . Section 
5-106(3) is in accord with the Uniform 
Customs and Practice, Art. 2, and case law 
and commercial practice, Soo United States 
Steel Products Co, y, Irving Bank-Columbia 
Trust Co, , 9 P, 2 d 230 (2d Oir. 1925); 9 
£•£*—., ® £in ^ s & Banking, § 177 , 

(k) Reimbursement For Payment Of 
Revocable Letter . The revocable lottor of 
crodit favors the movement of goods which 
tho underlying transaction is attempting to 
accomplish by facilitating tho credit 

transaction. However tho establishment of 

tho crodit has no legal significance as far 
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as tho customer or beneficiary are concerned 
unless the parties provido otherwise in 
their contracts with the issuer. Section 
5 - 106 ( 4 .) imposes upon the issuer tho 
obligation to reimburse innocent third 
parties who have duly negotiated or honored 
drafts drawn under the crodit before 
receiving notice of its modification or 
revocation. This section also providos that 
tho issuer in turn is entitled to reimburse¬ 
ment from its customer. It is in accord 
with tho Uniform Customs and Practice, Art, 

2; see also 6 Mi chi e, Banks & Banking , Ch. 12, 
Sec. 33 b. 


Tho Code contains no provisions regard 
ing a prosumption of rcvocability of a 
letter of credit other than the provisions 
in § 2-325 specifying that tho term "letter 
of crodit' T in a sales contract moans 
irrevocable letter of crodit. Articlo 1 of 
tho Uniform Customs and Practice provides 
that in tho absenco of a cloar indication 
in tho crodit that it is irrevocable, it 
shall bo doomed to bo revocable oven though 
an expiry date is stipulated, 

DEFINITIONAL CROSS REFERENCES: 


"Bonoficiary’ 1 . Section 5-103, 
"Crodit”. Section 5-103, 
"Customcg"^ Section 5-103. 



"Draft”, Section 3~10lj-. 

"Honor”, Section 1-201, 

"Issuer”, Section 5-103* 

"Notice", Section 1-201, 

"Person", Section 1-201, 

"Rocoivo notice", Soction 1-201, 

"Send", Soction 1-201, 

Written", Soction 1-201, 

Section 5-107t Advice of Credit; Confirmation; Error in Statement 
of Terras , 

(1) Unless otherwise specified an advising bank by advising a 
crodit issued by another bank does not assume any obligation to 
honor drafts drawn or demands for payment made under the crodit 
but it does assume obligation for the accuracy of its own statement 

(2) A confirming bank by confirming a credit bocomos directly 
obligated on the credit to the extent of its confirmation as though 
it wore its issuor and acquires the rights of an issuer, 

(3) Evon though an advising bank incorrectly advises the terms 
of a credit it has been authorized to advise tho credit is 
established as against tho issuor to tho extent of its original 
terms, 

([).) Unless otherwise specified tho customer boars as against 
tho issuor all risks of transmission and reasonable translation or 
interpretation of any mossago relating to a crodit, 

DELAWARE STUDY COMMENT 
(1) Obligation Of Advising Bank . 

Section 5“107(1) provides that an advising 
bank (defined in § 5-103(1)(e) as a bank 
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which gives notification of tho issuance of 
a credit by another bank) unless othorwiso 
specified does not assume any obligation to 
honor drafts drawn or demands for payment 
mado under the credit, but it does assumo 
obligation for tho accuracy of its own state¬ 
ment. This is generally in accord with tho 
prosont law and practico as stated In tho 
eases and In Article 3 of tho Uniform Customs 
and Practico which provides that irrevocable 
credits may bo advised to tho beneficiary 
through an advising bank without engagement 
on the latter»s part. See also Bril v. 

Suonon Pankkl Finlands Bank . 199 Misc. 11 , 
24.-25* 97 N.Y,S, 2 d 22, 34 (1950). Dospito 
tho wording of Article 3 of tho Uniform 
Customs and Practico an advising bank which 
inaccurately stated tho torms of tho credit 
was probably liable to tho bonoficlary ovon 
prior to enactment of tho Co do, Soo No?/ 

York Law Revision Commission, Report On Tho 
Uniform Connercial Code , p. 8 l, Vol. 3 (1955). 

Although not clearly spoiled out in 
§ 5-107(1) an advising hank might incur 
obligation for inaccuracies in its statement 
to tho customer and issuer, as well as to 
tho bonoficlary. 

.(2) Obligation Of Tho Confiming Bank . 
Section 5-107(2) providing that a confirming 
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bank (defined in § 5-103(1 )(f) as a bank 
which engages either that it will itself 
honor a credit already issued by another 
bank or that such a credit will be honored 
by the issuer or by a third bank) becomes 
directly obligated on the crodit to tho 
extent of its confirmation as though it wore 
its issuer and acquires tho rights of an 
issuer, is in accord with Articlo 3 of the 
Uniform Customs and Practice. See also 
Kingdom of Sweden v. Now York Trust Co, , 

197 Misc. 4-31, 44-2, 96 N.Y.S.2d 779, 788-789 
(1949)J and Dulien Steel Products, Inc. Co, 
of -lash, v. Bankers Trust Co, , 189 F. Supp. 
922, 927 (S.D.N.Y. i960). 

(3) Issuer^ Obligation Following An 
Incorroct Advice . Tho proposition that an 
issuer is bound only by the original terms 
of a lottor of credit evon though it was 
incorrectly advised by the advising bank is 
generally in accord with commercial expecta¬ 
tions and understanding. See Now York Law 
Revision Commission, Report On Tho Uniform 
Commercial Code , p. 78, Vol. 3 U955). 

(4) Division Of Risk Re Errors In 
Transmission Or Translation . Unless other¬ 
wise agreed I 5-107(4) places on tho customer 
all risks of transmission and translation. 
This rule codifies tho normal practice of 
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Including in tho indemnity agreement made by 
a customer in favor of an issuing bank a 
provision specifying that tho customer shall 
take all risks of transmission and trans¬ 
lation. See, Bankers Manual On The Uniform 
Commercial Code . 7lp (1958). Section 5~107(Ip) 
should be read in connect ion with § 5 “ 109 ( 1 ) 
(b) imposing on tho issuer tho obligation of 
good faith and observance of any general 
banking usage and liability for its own 
action or omission for loss or destruction 
of tho draft, demand or document in transit 
or in tho possession of others. 

DEFINITIONAL CROSS REFERENCES: 

"Advising bank". Soction 5-103. 

"Bank". Soction 1-201, 

"Confirming bank", Soction 5-103. 

"Credit", Soction 5-103. 

"Customer". Soction 5"103. 

"Draft". Section 3—lolp. 

"Honor". Soction 1-201. 

"Issuor". Section 5”103. 

Soction 5-108. "Notation Credit"; Exhaustion of Credit . 

(1) A credit which specifies that any person purchasing or 
paying drafts drawn or demands for payment made undor it must note 
tho amount of tho draft or demand on tho lottor or advico of crodit 
is a "notation crodit". 

(2) Undor a notation crodit 

(a) a porson paying tho bonoficiary or purchasing a draft 



or demand for payment from him acquires a right to 
honor only if the appropriate notation is made and 
by transferring or forwarding for honor the documents 
under the credit such a person warrants to the issuer 
that the notation has been made; and 

(b) unless the credit or a signed statement that an appro- 
priate notation has been made accompanies the draft or 
demand for payment the issuer may delay honor until 
' evidence of notation has boon procured which is satis¬ 
factory to it but its obligation and that of its 
customer continue for a reasonable time not exceeding 
thirty days to obtain such evidence. 

If the credit is not a notation credit 

(a) the issuer may honor complying drafts or demands for 
payment presented to it in the order in which they are 
presented and is discharged pro tanto by honor of any 
such draft or domand; 

(b) as between competing good faith purchasers of comply¬ 
ing drafts or demands the person first purchasing has 
priority over a subsequent purchaser even though the 
later purchased draft or domand has been first honored, 

DELilv/iRE STUDY COMMENT 

Section 5“108 clarifies an area of the 

la?; which was previously uncertain. It 

doals with the situation whore the crodit is 

available in portions and the boneficiary 

draws soveral drafts under a crodit or 

alternatively ?;horo ovon though the credit 

is not available in portions, the boneficiary 
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draws several drafts simultaneously on the 
Issuing bank. 

If the credit is a "notation credit" 
under § 5-108(1) the purchaser of the draft 
must relate it to the letter of credit by an 
"appropriate notation." Under § 5-108(2) the 
issuer is not obligated to honor immediately 
the draft unless such a notation Is made. 

This is so even though the draft otherwise 
complies in all other regards with the 
requirements of the letter of credit. For a 
discussion of tho "notation credit" see 
Campbell, "Guarantees and Suretyship Phases 
of Letters of Credit," 85 U. of Pa. L. Rev. 
175* 197-201 (1936). See also, Paton*s Dig . 
24.66-2l4.67 and 2471 (1942). 

Section 5“108(3)(a) permits tho issuer 
of a credit not requiring notation to honor 
complying drafts In the order in which they 
are presented. This is In accord with the 
rule of i 3-8OI of tho Code, supra., per¬ 
taining to drafts drawn In a sot. 

Section 5-108(3)(b) provides that tho 
first good faith purchaser of a complying 
draft is given priority over a subsequent 
purchaser oven if the latter purchased draft 
should have happened to be the first to be 

honored. In such a case tho first good faith 

purchaser would have a right to recover from 
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the subsequent purchaser 


DEFINITIONAL CROSS REFERENCES: 
"Beneficiary". Section 5 - 103« 

"Credit". Section 5-103• 

"Customer". Section 5"103» 

"Document". Section 5“103* 

"Draft". Section 3“104-» 

"Good faith". Section 1-201. 

"Honor". Section 1-201. 

"Issuer". Section 5“103» 

"Person". Section 1-201. 

"Purchase", Section 1-201. 

"Purchaser". Section 1-201. 

"Rights". Section 1-201. 

"Signed". Section 1-201. 

Section 5”109. Issuor*s Obligation to Its Customor . 

(1) An Issuer*s obligation to its customer includes good faith 
and observance of any general banking usage but unloss otherwise 
agreed does not include liability or responsibility 

(a) for performance of the underlying contract for sale or 
other transaction between the customer and the bene¬ 
ficiary; or 

(b) for any act or omission of any person other than itself 
or its own branch or for loss or destruction of a 
draft, demand or document in transit or in the 
possession of others; or 

(c) based on knowledge or lack of knowledge of any usage 
of any particular trade, 

(2) An issuer must examine documents with care so as to 
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ascertain that on their face they appear to comply with the terms 
of tho crod.it but unloss otherwise agreed assumes no liability or 
responsibility for tho genuineness, falsification or effect of any 
document which appears on such examination to bo regular on its 
faco. 

(3) A non-bank issuer is not bound by any banking usage of 
which it has no knowledge. 

DELAWARE STUDY C OKIE NT 
Section 5“109(1)(a) accords with tho 
well ostablishod principle of law that tho 
issuer of a letter of credit is not 
responsible for tho underlying salos contract 
or other transaction between the customer 
and tho beneficiary. Sco Szto.jn v. Schroder 
Banking Corp. . 177 Misc. 719s 31 N.Y.S.2d 
631 (I9I4.I), and Uniform Customs and Practice, 
Sec. c of General Provisions And Definitions. 

Section 5”109(1)(b) relieving tho 
issuing bank of any responsibility for acts 
of its correspondents is in accord with tho 
Uniform Customs and Practice, Art, 12. 

Section 5-109(1)(c) excludes from tho 
issuer*s liability or responsibility any 
matter based on knowledge or lack of knowled ge 
of any usage of any particular trade. This 
emphasizes tho fact that an issuer performs 
a banking and not a trado function and is 
therefore in accord with tho principle of 
non-liability for tho underlying contract 



between tho customer and beneficiary sot 
forth in § 5-109(1 )(a). 

Section 5~109(2) restates tho rule of 
Article 7 of tho Uniform Customs and Practice 
providing that "Banks must examine all 
documents and papers with reasonable care to 
ascertain that they appear on their faco" to 
bo in orderj and tho rule of Article 9 of tho 
Uniform Customs and Practico providing that 
"Banks assume no liability or responsibility 
for tho form, sufficiency, accuracy, 
genuineness, falsification or legal offoct 
of any documents ..." 

Section 5-109(3) is inserted to make 
cloar that a non-bank issuer is not hold to 
knowledge pertaining to any banking us ago. 

In addition undor § 5-109(1)(c) a non-bank 
issuor would not bo bound to any liability 
or responsibility basod on knowledge- or lack 
of knowledge of any usage of any particular 
trade involved in tho transaction underlying 
tho lottor of credit* 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201, 

"Beneficiary". Section 5-103. 

"Branch". Section 1-201. 

"Contract", Section 1-201. 

"Contract for sale". Section 2-106, 

"Credit", Section 5~103. 
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"Customor". Section 5-103. 

"Document". Section 5-103* 

‘"'Draft'*. Section 3-lOlp* 

"Genuine”, Section 1-201. 

"Good faith”. Section 1-201. 

"Issuer' 1 . Section 5“ 103. 

"Knowledgo". Section 1-201. 

"Person". Section 1-201. 

"Term". Section 1-201. 

Section 5-110* Availability of Credit in Portions; Presenter*s 
Rosorv/ation of Lion or Claim . 

(1) Unless otherwise specified a credit may bo used in portions 
in the discretion of the beneficiary. 

(2) Unless otherwise specified a person by presenting a docu¬ 
mentary draft or demand for payment under a credit relinauishos 
upon its honor all claims to the documents and a person by trans¬ 
ferring such draft or demand or causing such presentment authorizes 
such relinquishment. An explicit reservation of claim makes tho 
draft or demand non-complying. 

DELAWARE STUDY COMMENT 

Section 5”110(1) is in accord with 

commercial custom, Tho Uniform Customs and 

Practice, Art. 33* expressly permit honor 

upon partial shipment and credit forms 

frequently allow use of a credit in portions. 

See Chadsoy, Practical Effect Of Tho Uniform 

Commercial Code on Documentary Letter of 

Credit Transactions, 102 U. of Pa. L. Rev. 

6l8, 626 (1954 )l Now York Law Revision 
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Commission, Report On Tho Uniform Commercial 
Code , p. 123, Vol* 3 (19557. 

Section 5~110(2) recognizes tho basic 
purpose of a documentary letter of credit. 
Normally it is dosignod to permit a buyer to 
obtain goods and at the same time assure a 
distant seller of prompt payment. If tho 
drafts are duly honored, its purpose is 
accomplished, and tho buyer is ontitlcd to 
documents without reservation of any claim or 
lion. See Contola v, Italian Discount 
Trust Co. , 135 Misc. 697 , 238 N.Y.S. 2 
(1929). 

DEFINITIONAL CROSS REFERENCES: 
"Beneficiary'*, Section 5 _ 103. 

“Credit”, Section 5-103 
"Documentary draft". Section 5 - 103, 
"Document", Section 5~103. 

"Draft”, Soction 3“10if, 

"Honor", Soction 1-201, 

"Person", Soction 1-201, 

Soction 5-111. Warranties on Transfer and Presentment , 

( 1 ) Unloss otherwise agreed the bcnoficiary by transferring or 
presenting a documentary draft or demand for paymont warrants to 
all interested parties that the nocossary conditions of tho credit 
have boon complied with. This is in addition to any warranties 
arising under Articles 3 , I4., 7 and 8 , 

(2) Unless otherwise agreed a negotiating, advising, confirm¬ 
ing, collecting or issuing bank presenting or transferring a draft 
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or demand for payment under a credit warrants only the matters 
?/arranted by a collecting bank under Article 4 and any such bank 
transferring a document warrants only the matters warranted by an 
intermediary under Articles 7 and 8 . 

DELAWARE STUDY COMMENT 
Under existing law the issuer is 
permitted to obtain restitution from a bene¬ 
ficiary guilty of fraud or forgory in 
tendering documents. Soo 3? Now York Law 
Revision Commission, Report On Tho Uniform 
Commercial Code , 107 U955) j Fitzgerald v. 
Title and Guarantee Trust Co. , 290 N.Y. 376 , 
4-9 N.E. 2 d 489 (1943). Section 5“ 111(1) 

extends tho rule to an Innocont bonoficiary 
who through inadvertence or mistake has 
failed to satisfy tho necessary conditions 
of tho credit, and changes tho theory of 
recovery to warranty rather than quasi- 
contract or a tort. 

Section 5“1H(2) codifies existing law, 

Seo Now York Law Revision Commission, Report 

On The Uniform Commercial Code , p. 105, Vol. 

3 (1955); Springs v. Hanover Nat. Bank , 209 

N.Y. 224, 103 N.E, 156 (1913). Tho usual 

warranties of an intermediary as stated in 

§ 5“1H(2), are primarily its own good faith 

and authority. Insofar as Article 9 of tho 

Uniform Customs and Practice negates a bank*s 

responsibility for tho genuineness of 
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documents, it is generally in accord with 


§ 5 - 111 ( 2 ). 

DEFINITIONAL CFIOSS REFERENCES: 

"Advising bank". Section 5“103. 

"Bank". Section 1-201. 

"Bencficiary". Section 5"103« 

"Collecting bank". Section Ip-105. 

"Confirming bank". Section 5“103. 

"Credit". Section 5“103. 

"Documentary draft". Section 5“103. 

"Draft", Section 3-lOlp. 

"Party", Section 1-201. 

Section 5“H2. Time Allowed for Honor or Rejection; Withholding 
Honor or Rejection by Consent; "Presontor" . 

(1) A bank to which a documentary draft or demand for payment 
is presented under a credit may without dishonor of the draft, 
demand or credit 

(a) defer honor until the close of the third banking day 
following recoipt of the documents; and 

(b) further defer honor if the presenter has expressly or 
impliedly consented thereto* 

Failure to honor within the time hero specified constitutes dis¬ 
honor of the draft or demand and of the credit /except as otherwise 
provided in subsection (Ip) of Section 5“H4- on conditional paymcnt7* 
NOTE: The bracketed language in the last sentence of 

subsection (1) should be included only if the optional 
provisions of Section 5“ll4(4-) an l (5) arcs included. 

(2) Upon dishonor tho bank may unless otherwise instructed 
fulfill its duty to return tho draft or demand and the documents 
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by holding thorn at the disposal of tho presenter and sending him 
an advice to that effect. 

(3) "Presenter * 1 means any person presenting a draft or demand 
for payment for honor under a credit evon though that person is a 
confirming bank or other correspondent which is acting under an 
issuer's authorization. 

DELAWARE STUDY COMMENT 

Section 5"H2(1) extends the time now 
allowed under tho Negotiable Instruments Law 
within which the drawee is permitted to 
consider whether to dishonor or to accept 
the draft. Sections 136 and 137 of the NIL, 
6 Del. C 236 and 237# allow the drawee 2i(. 
hours after presentment in which to decide 
whether he will accept the bill of exchange. 
Under the ML this time extension is appli¬ 
cable to a letter of credit only with 
reference to drafts issued thereunder. 

Section 3 “ 5’06 of the Code, supra., sets 
the time allowed for acceptance of drafts 
"until the close of the next business day 
following presentment." Section 3"5o6(2) 
excepts from this provision "documentary 
drafts" drawn under a letter of credit. The 
throe day rule set forth In § 5"112(1) is 
therefore applicable to such documentary 
drafts. 

It should be noted that Chapter 5 of 

the Code permits "clean" credits as well as 
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documentary credits. The effect of 
l§ 3-506(2) and 5“112(1) is to make only- 
documentary drafts subject to the three day 
rule. Drafts drawn under 11 clean" credits 
must be processed by the “close of the next 
business day following presentment. 1 * This 
rule recognizes the fact that it takes time 
to examine the accompanying documents under 
a documentary draft, whoroas it is reasonable 
to expect that a bank paying a “clean"* 
credit which does not involve examination of 
documents should be expected to act promptly. 
The additional time is therefore not allowed 
in the case of the "clean’ 1 credit. Articlo 
8 of the Uniform Customs and Practice pro¬ 
vides that “the issuing bank shall have a 
reasonable time to examine the documents.” 

The last sentence of I 5-112(1) makes 
it clear that dishonor of a draft or demand 
underlying a credit also constitutes dis¬ 
honor of the credit. If a draft Is for a 
portion of the credit only, the wrongful 
dishonor is an anticipatory breach of the 
entire credit. 

The optional language in the last 
sentence of § 5“H2 as well as the optional 
provisions of § 5“lli|-(4 -)&(5 ) would be 
excluded in the Delaware enactment so as to 
minimize the uncertainties which might 
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result from permitting conditional parent 

procoduros. See Delaware Study Comment to § 5- 11 )| j 
infra. 

Section £-112(2)&(3) aro new and are 
substantially in conformity with established 
practice. See also Comment 2, A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition Uniform Commercial Code , p. 4-53. 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201. 

'"Confirming bank 1 '. Section £-103• 

'"Credit’". Soction £-103. 

’’Documontary draft". Soction £-103. 

"Draft". Soction 3-lOlj.. 

"Honor". Section 1-201. 

"Issuer". Section £-103. 

"Send". Soction 1-201. 

Section £-113. Indemnities . 

(1) A bank seeking to obtain (whether for itself or another) 
honor, negotiation or reimbursement under a credit may give an 
indemnity to induce such honor, negotiation or reimbursement. 

(2) An indemnity agreement inducing honor, negotiation or 
r 0 imb ur s erne nt 

(a) unless otherwise explicitly agreed applies to defects 
in the documents but not in the goods; and 

(b) unless a longer time is explicitly agreed expires at 
the end of ten business days following receipt of the 
documents by the ultimate customer unless notice of 

objection Is sent before such expiration date. The 

ultimate customer may send notice of objection to the 
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person from whom he received the documents and any bank 
receiving such notice is under a duty to send notice to 
its transferor before its midnight doadlino. 

DELAWARE STUDY COMMENT 
A bank is ordinarily not permitted to 
act as surety or guarantor of a paper in 
which it has no bonoficial interest. Nowoll 
v. Equitable Trust Co. . 24-9 Mass. 585, i)|)| 
N.E. 74-9 (1924)1 8 Zollman, Banks & Banking . 
See. 5122. However, if a bank's guarantee 
is a part of an incident to tho bank's 
banking business, tho act is not ultra viros. 
Section 5 - H3(l) makes it cloar that a bank 
seeking payment, acceptance, negotiation or 
reimbursement may givo indemnity as a proper 
part of banking business. Uithout this pro¬ 
vision there might bo somo question as to 
whether such indemnities wore incidental to 
tho bank's transaction of business. 

Section 5~H3 (2) (a)&(b) is now law and 
makes clear somo of the legal effects of an 
indemnity agreement. 

Under § 5 - H3 the question of whothor a 
particular custom requires honor of documen¬ 
tary drafts accompanied by indemnities in 
lieu of missing or defectivo documents is 
now a matter to bo determined by construing 
tho toms of tho credit. The case of Dixon . 


Iramos and Gia, Ltda. -.v; Chase Bank ,» 

5 1 33 



l44 P«2d 759 (2nd Cir. 1944) holding that 
tho issuing bank could bo required to pay 
upon presentation of loss than a specified 
full set of ocean bills of lading if the 
presenting bank wrote a letter of indemnity 
to cover tho missing document, is therefore 
neither accepted or rejected by tho Codo. 

DEFINITIONAL CROSS REFERENCES: 

"Bank”. Section 1-201. 

"Credit". Section 5-103. 
w Customer’ 1 . Soction 5-103. 

"Documents”. Section 5-103. 

‘’Honor", Soction 1-201. 

"Midnight deadline". Section 4--104-. 
"Person". Section 1-201. 

"Send”, Section 1-201. 

Soction 5-114- Issuer’s Duty and Privilege to Honor; Right to 
Reimbursement . 

(1) An issuer must honor a draft or demand for payment which 
complies with the terms of the relevant credit regardless of 
whether the goods or documents conform to the underlying contract 
for salo or other contract between tho customer and tho beneficiary. 
The issuer is not excused from honor of such a draft or demand by 
reason of an additional general term that all documents must be 
satisfactory to tho issuer, but an issuer may require that 
specified documents must bo satisfactory to it. 

(2) Unless otherwise agreod when documents appear on their 
face to comply with the terms of a credit but a requirod document 
does not In fact conform to tho warranties made on negotiation or 



transfer of a document of titlo (Section 7“507) or of a security 
(Section 8 - 306 ) or is forged or fraudulent or there is fraud in tho 
transaction 

(a) tho issuer must honor the draft or demand for payment 
if honor is demanded by a negotiating bank or other 
holder of tho draft or demand which has taken tho 
draft or demand under tho credit and under circum¬ 
stances which would make it a holder in duo course 
(Section 3“302) and in an appropriate caso would make 
it a person to whom a document of title has been duly 
negotiated (Section 7“502) or a bona fide purchaser of 
a security (Section 8-302); and 

(b) in all other cases as against its customer, an issuer 
acting in good faith may honor the draft or demand for 
payment despite notification from tho customer of 
fraud, forgery or other defect not apparent on the 
face of the documents but a court of appropriate 
jurisdiction may onjoin such honor. 

(3) Unless otherwise agreed an issuer which has duly honored 
a draft or demand for payment is entitled to immediate reimburse¬ 
ment of any payment made under the crodit and to bo put in 
effectively available funds not later than the day before maturity 
of any acceptanco made under the crodit. 

IThon a crodit provides for payment by the issuer on 
receipt of notice that the required documents aro in the possession 
of a correspondent or other agont of tho issuer 

(a) any payment made on receipt of such notice is condi¬ 
tional; and 

(b) tho issuer may reject documents which do not comply 
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with the credit if it does so within three banking days 
following its recoipt of the documents! and 
(c) in tho ovont of such rejection, the issuer is entitled 
by charge back or otherwise to return of the payment 

mado^ 

JJS) In tho case covorod by subsection (Ip) failure to reject 
documents within the time specified in sub-paragraph (b) con¬ 
stitutes acceptance of the documents and makes tho payment final in 
favor of the beneficiary. 7 ' 

Note: Subsections (ip) and (5) are braclcotod as optional. 

If they are xncludod the bracketed language in the last 
sentence of Section 5-112(1) should also be includod, 

DELAWARE STUDY COMMENT 
The first sentence of § 5-lllp(l) is in 
accord with case law and commercial under¬ 
standing that non-conformance of goods or 
documents to the underlying sales contract Is 
not ground for dishonor of the credit. See 
O’Meara v. National Park Bank . 239 N.Y. 386 , 
llp .6 N,E, 636 (1925)> Uniform Customs and 
Practice^ Sec, c to General Provisions and 
Definitions, and Articles 8 and 9 . 

The second sentence of I 5-lllp(l) is 
new. See statement of John L. O'Halloran, 
April 20, 195ip, Stenographic Report on 
Hearing on Article 5 of the Uniform Commercial 
Code, New York Leg. Doc. (195ip) 65 (D) Ip2, 

lp 6 . The Code draftsmen state that attempts 

by the issuer to reserve a right to dishonor 
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by including a clause that all documents 
must be satisfactory to itself are declared 
invalid as essentially repugnant to an 
irrevocable letter of credit. Such a 
reservation should be accomplished by 
issuing a revocable credit. See Co mme nt 1, 
A.L.X. and N.C.C.U.S.L. 1962 Official Text 
And Comments Edition Uniform Commercial Code . 

p. , Under § 5-llij.(l) the issuer may 
require that particular documents such as 
bills of lading or inspection or weight 
certificates be satisfactory to it. 

Section 5-llij.(2) (a) is in accord with 
case law giving the issuer the option to set 
up a defense of fraud or forgery against any 
presenter except a holder in due course, 
Szte.jn v. Schroder Banking Corp . , 177 Misc. 
719, 721-723, 31 N,Y.s.2d 631, 634-635 (194D. 
Under § 5-lli{.(2) (b) the issuer, even if 
notified of an alleged forgery or fraud is 
not obligated to endanger its own credit on 
the basis of a question of fact which is in 
any case disputed and difficult of proof. 

The issuer may therefore honor the claim 
against himself in spite of such a notice and 
is entitled to reimbursement for such honor. 
However this right is subject to the power of 

a court to enjoin such honor. See Bank of 

New York & Trust Co, v. Atterbury Bros, Inc., 
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226 Ap Pi Div. 117, 234- N.Y.S. 442, aff»d, 

253 N.Y. 569 j 171 N.E* 786 (1930); Szte.jn v. 
Schroder Banking Corp ., 177 Mi sc. 719, 722, 

31 NiY.S«2d 631, 634. (194-1); Brandt y. Day , 
208 Fed. 495 (S.D.N.Y. 1913). 

Section 5“ll4-(3) is generally in accord 
with existing practice and commercial under¬ 
standing. It requires reimbursement not only 
where the issuer has honored because it was 
his duty to do so but als o where he was 
privileged to do so under § 5“ll4-(2) (b) or 
under § 5"106(4)» See also Uniform Customs 
and Practice, Articles 2 and 8. 

Sections 5“ll4-(4-)&(5) are made optional 
by the Code draftsmen. Many states have not 
enactod these sections on grounds that they 
involve situations which seldom arise. The 

Code draftsmen state that they are Intended 

resulting from the fact that 
to cover situations / currency restric¬ 

tions of a few nations require payment to be 
made under the credit before opportunity 
exists to examine the documents. See Comment 
4., A.L.I. and N.C.C.U.S.L. 1962 Official Text 
And Comments Edition Uniform Commercial Code , 
p. 4-58. Although the Code comments would 
restrict the text of §§ 5“ll4-(4-) & (5) to 
such fact situations, the text itself does 
not so limit their application. In the 

interest of avoiding undue complications in 
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the administration of letters of credit* and 
because the situation intended to be covered 
is not likely to occur frequently in 
Delaware* it is proposed that §§ 5-lllp(Ip)&(5) 
not be enacted in Delaware, 

DEFINITIONAL CROSS REFERENCES: 

“Bank". Section 1-201. 

"Beneficiary”. Section 5-103 
“Contract 11 . Section 1-201, 

“Contract for sale”. Section 2 - 106 . 

"Credit”, Section 5-103, 

"Customer”, Section 5-103. 

"Document”. Section 5-103. 

"Document of title”. Section 1-201. 

"Draft". Section 3-loip. 

"Good faith". Section 1-201. 

"Holder". Section 1-201. 

"Honor". Section 1-201. 

"Issuer". Section 5-103. 

"Notification”. Section 1-201. 

"Receives notice”. Section 1-201. 

"Security". Section 8-102. 

"Term". Section 1-201. 

Section 5-11-5. Remedy for Improper Dishonor or Anticipatory 
Repudiation . 

(1) When an Issuer wrongfully dishonors a draft or demand for 
payment presented under a credit the person entitled to honor has 
with respect to any documents the rights of a person In the position 
of a seller (Section 2-707) and may recover from the issuer the face 



amount of the draft or demand together with incidental damages 
under Section 2-710 on seller*s incidental damages and interest but 
less any amount realized by resale or other use or disposition of 
the subject matter of the transaction. In the event no resale or 
other utilization is made the documents, goods or other subject 
matter involved in the transaction must be turned over to the issuer 
on payment of judgment. 

(2) When an issuer wrongfully cancels or otherwise repudiates 
a credit before presentment of a draft or demand for payment drawn 
under It the beneficiary has the rights of a seller after 
anticipatory repudiation by the buyer under Section 2-6l0 if he 
learns of the repudiation in time reasonably to avoid procurement 
of the required documents. Otherwise the beneficiary has an Imme¬ 
diate right of action for wrongful dishonor. 

DELAWARE STUDY COMMENT 
Section 5-115(1) is in accord with case 
law holding that the beneficiary’s measure 
of damages for wrongful dishonor is the same 
as a seller’s damages upon a buyer’s breach 
of contract. O’Meara Co, y. National Park 
Bank , 239 N.Y. 386, lip 6 N.E. 636 (1925) I 
Ernesto Foglino & Co, Inc, v, Webster , 217 
App. DIv. 282, 298, 216 N.Y.S. 225, 238-239, 
2i|lj. N.Y. 516, 155 N.E. 678 (1926); Doelger v. 
Battery Park Nat. Bank , 201 App. Div. 5l5* 
521-522, 19 ) 4 . N.Y.S. 582, 587-588 (1922). 

The common law cases are not In agree¬ 
ment on the question of whether or not an 
aggrieved party under a letter of credit must 
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mitigate damages. The O’Meara case held 
that, although the plaintiff’s damages were 
primarily the face amount on the drafts, 
incidental damages were to be added and the 
amount realized on disposition subtracted, 
and the plaintiff "was bound to minimize 
such damage so far as it reasonably could*" 
239 N.Y, at IpOO, llp 6 N.E. at 6 I 4 .O. Contra 
see Huber & Co. v, Lalley Light Corp ,, 2lf2 
Mich, 171, 218 N.W, 793 (1928) and Stein v, 
Hambro’s Bank , 91 L. L» Rep* 507 (1921) - no 
duty to mitigate. This latter requirement 
is apparently not provided for in § 5 ~ll 5 (l) 
However under § 5~H5(2) dealing with an 
anticipatory breach of the obligation of the 
issuer to honor a letter of credit, a duty 
is apparently placed on the aggrieved party 
to mitigate, since § 5 “H 5 ( 2 ) incorporates 
by reference § 2 - 6 lO of the Code, which 
requires mitigation of damages, 

DEFINITIONAL CROSS REFERENCES: 


"Action", 

Section 1-201, 

"Beneficiary", Section 5“103. 

"Credit", 

Section 5"103» 

"Document 

", Section 5“103. 

"Draft". 

Section 3-lolp. 

"issuer". 

Section 5-103. 

"Person". 

Section 1-201, 

"Rights", 

Section 1-201, 



Section $-±± 6 , Transfer and Assignment . 

(1) The right to draw under a credit can be transferred or 
assigned only when the credit is expressly designated as trans¬ 
ferable or assignable, 

(2) Even though the credit specifically states that it is non- 
transferable or nonassignable the beneficiary may before performance 
of the conditions of the credit assign his right to proceeds. Such 
an assignment is an assignment of a contract right under Article 9 
on Secured Transactions and is governed by that Article except that 

(a) the assignment is ineffective until the letter of 
credit or advice of credit is delivered to the assignee 
which delivery constitutes perfection of the security 
interest under Article 9| and 

(b) the issuer may honor drafts or demands for payment 
drawn under the credit until it receives a notification 
of the assignment signed by the beneficiary which 
reasonably identifies the credit involved in the 
assignment and contains a request to pay the assignee! 
and 

(c) after what reasonably appears to be such a notification 
has been received the issuer may without dishonor re¬ 
fuse to accept or pay even to a person otherwise en¬ 
titled to honor until the letter of credit or advice 

of credit is exhibited to the issuer, 

(3) Except where the beneficiary has effectively assigned his 
right to draw or his right to proceeds, nothing in this section 
limits his right to transfer or negotiate drafts or demands dravrn 
under the credit. 
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DELAWARE STUDY COMMENT 


The issuing bank under a letter of credit 
is required to pay when the specified 
documents are tendered and is in no way bound 
by the beneficiary *s failure to tender con¬ 
forming goods. The customer (buyer) who 
requests the issuance of the letter is 
relying to a considerable extent on the 
integrity of the beneficiary (seller) and 
his capacity to perform the underlying con¬ 
tractual obligation. The cases therefore 
have created a presumption that a letter of 
credit is not assignable unless it specifically 
states that it is assignable. See Ericks son 
v. Refiner's Export Co ., 26 Ip App, Div, 525* 

35 N.Y.S.2d 829 (19^2). 

Section 5~U6(1) is in accord with such 
cases. Because of the unusual characteristics 
of the letter of credit transaction* this 
section does not adopt the policies of the 
liberal assignment and delegation rules 
contained in § 2 - 210 * 

Section 5“ll6(2) sets forth the pro¬ 
cedures to be followed and the rules govern¬ 
ing the making of an assignment of only the 
proceeds of a credit. Where only the 
proceeds are assigned* the buyer's need for 
assurance that the beneficiary will perform 
the duties underlying the letter of credit 



transaction is not defeated since only the 
assignment of the funds from the bank are 
involved and the duty to perform the under¬ 
lying obligation is not delegated. If the 
bank is properly notified of the assignment* 
it is therefore rdquired to make appropriate 
payment to the assignee. See Harfield, 
Secondary Uses Of Commercial Credits* I 4 I 4 . 

Col. L. Rev. 899 * 908 (1944) • 

Section 5>-ll6(3) makes clear that 
§§ 5-ll6(l)&(2) do not apply to negotiation 
of a draft or the transfer of a demand for 
payment unless effective assignment of the 
letter of credit has occurred. 

DEFINITIONAL CROSS REFERENCES: 
"Accept”, Section 3~4l0. 

"Beneficiary' 1 '. Section 5“103. 

"Contract right”. Section 9 - 106 . 

"Credit”. Section 5"103» 

"Draft”. Section 3 -IOI 4 -, 

"Honor”. Section 1-201. 

"Issuer”. Section 5“103« 

"Receive notification”. Section 1-201. 
Section 5-117• Insolvency of Bank Holding Funds for Documentary 
Credit . 

( 1 ) Where an issuer or an advising or confirming bank or a 
bank which has for a customer procured issuance of a credit by 
another bank becomes insolvent before final payment under the 
credit and the credit is one to which this Article is made 



applicable by paragraphs (a) or (b) of Section 5-102(1) on scope, 
the receipt or allocation of funds or collateral to secure or meet 
obligations under the credit shall have the following results? 

(a) to the extent of any funds or collateral turned over 
after or before the insolvency as indemnity against or 
specifically for the purpose of payment of drafts or 
demands for payment drawn under the designated credit, 
the drafts or demands are entitled to payment in 
preference over depositors or other general creditors 
of the issuer or bank; and 

(b) on expiration of the credit or surrender of the bene¬ 
ficiary’s rights under it unused any person who has 
given such funds or collateral is similarly entitled to 
return thereof; and 

(c) a change to a general or current account with a bank 
if specifically consented to for the purpose of " Y 
indemnity against or payment of drafts or demands for 
payment drawn under the designated credit falls under 
the same rules as if the funds had been drawn out in 
cash and then turned over with specific instructions, 

(2) After honor or reimbursement under this section the 
customer or other person for whose account the insolvent bank has 
acted is entitled to receive the documents involved, 

DELAWARE STUDY COMMENT 
Under § 5”117 when insolvency occurs 
before the letter of credit transaction is 
completed the outstanding liabilities, the 
security held and funds provided to 
indemnify against those liabilities, and the 
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related drafts and documents are regarded 
as separate from deposit liabilities and 
from general assets. Accord* see Alexander 
T. Stephan, Inc. v. Bank of U.S ., 236 App. 
Div. 280, 258 N.Y.S. 289 (1932) j Barclays 
Bank, Ltd, v. Bank of the U.S. , 236 App. Div. 
150, 258 N.Y.S. 317 * aff* d 261 N.Y. 688 * 185 
N.-3. 793 (1933) l G-reenough v, Munroe , 53 F. 2 d 
362 ( 2 d Cir,)j cert, den.* 28 I 4 . U.S. 672 * 

52 S. Ct. 127 (193D. 

DEFINITIONAL CROSS REFERENCES s 
‘'Advising Bank”. Section 5“103. 

“Bank”. Section 1-201. 

‘'Beneficiary”. Section 5“103. 

“Confirming Bank”. Section 5-103. 

‘'Credit 1 '. Section 5-103. 

“Customer", Section 5~103. 

“Document". Section 5“103. 

“Draft". Section 3 -IOI 4 ., 

“Honor". Section 1-201. 

“Insolvent". Section 1-201. 

“Issuer". Section 5“103. 

"Person". Section 1-201, 
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CHAPTER 6. BULK TRANSFERS 


Section 6-101, Short Title, 

This Article shall be known and may be cited as Uniform 
Commercial Code - Bulk Transfers, 

DELAWARE STUDY COMMENT 
Article 6 of the UCC reiilaees the Delaware 
Bulk Sales statute, 6 Del. C., 0101-2104. 

Prior to general enactment of the Uniform 
Commercial Code most of the states had a bulk 
sales statute. However there was n© uniformity 
in the content of such statutes. The 
•primary purpose of such a statute is to 
require the seller to give warning to his 
creditors that he intends to dispose of the 
bulk of his property. The ore-UCC bulk sales 
statutes were of three types. The first, such 
as the New York statute which was similar to 
the existing Delaware statute, required notice 
to creditors. The second, such as the 
Pennsylvania statute required the buyer to 
give notice and also make certain that the 
proceeds of the sale were applied to the 
seller’s debts. The third, such as the 
California statute, used a public record as a 
means of notifying creditors of the impending 
sale. The UCC contains a notice requirement 
and makes enactment of a provision requiring 
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application of the proceeds to the seller’s 
debts optional. 

The chief objection to a bulk sales law 
is that it impedes a legitimate sale of a 
business. Further it sometimes serves as a 
trap for the inexperienced buyer. The UCC 
article attempts to minimize such objections 
by requiring compliance only in cases where 
fraud is more likely to occur. With this 
purpose in mind its coverage is limited to t ;• 
sellers whose principle business is the sale 
of merchandise from stock, including those 
who manufacture what they sell-. .It also 
provides that a transfer of equipment is 
subject to Article 6 only if made in connection 
with a bulk transfer of inventory. 

DEFINITIONAL CROSS REFERENCES 


Section 6-102. "Bulk Transfers”; Transfers of Equipment; 
Enterprises Subject to This Article; Bulk Transfers Subject to 
This Article. 

(1) A "bulk transfer" is any transfer in bulk and not in 
the ordinary course of the transferor’s business of a major part 
of the materials, supplies, merchandise or other inventory 
(Section 9-109) of an enterprise subject to this Article, 

(2) A transfer of a substantial part of the equipment 
(Section 9-109) of such an enterprise is a bulk transfer if It is 
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made In connection with a bulk transfer of inventory, but not 
otherwise. 

(5) The enterprises subject to this Article are all those 
whose principal business is the sale of merchandise from stock, 
including those who manufacture what they sell. 

(4) Except as limited by the following section all bulk 
transfers of goods located within this state are subject to this 
Article. 

DELAWARE STUDY COMMENT 

(1) "Bulx Transfer” Of Inventory. 

Section 6-102(1) defines a "Bulk Transfer" as 

any transfer in bulk and not in the ordinary 

course of the transferor’s business of a major 

part of the inventory of an enterprise subject 

to Article 6. The existing Delaware Bulk 

Sales law (6 Del.C 2101-2104) merely provides 

that: (1) a sale of any portion of a stock of 

merchandise otherwise than in the ordinary 

course of trade In the regular and usual 

prosecution of the seller's business, or (2) 

a sale of an entire stock of merchandise in 

bulk, is presumed fraudulent and void as 

against the seller’s creditors if the 

requirements of the act are not fulfilled. 

The UCC is more restrictive than the 

existing Delaware Bulk Sales law insofar as 

it requires the transfer to be of a major 

part of the inventory of the seller. The term 

"major part" in all probability means more 
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than one-half of the transferor’s total 
stock. See Billig, Article 6 - Order Out of 
Chaos; A Bulk Transfers Article Emerges, 1952 
Wis.L.Rev. 312, 318; Miller, Bulk Sales Laws: 
Meaning To Be Attached To The Qualitative 
Requirements Phrases Of The Statutes, 1954 
Wash. U.L.Q. 283, 284. 

The UCC concept of "bulk transfer" 
applies to any transfer as distinguished from 
the existing Delaware bulk sales law which 
applies only to a "sale". However the case 
of Keedy v. Sterling Electric Appliance Co. , 
13 Del.Ch. 66, 115 Atl. 359 (1921), holding 
that the transfer of the assets of an 
insolvent corporation to a newly created 
corporation in return for stock in the new 
corporation and without complying with the 
notice requirements of the bulk sales law was 
void as to creditors of the insolvent 
corporation, is in accord with the UCC. 

The UCC draftsmen state that, "The 

transfers of materials, supplies, merchandise, 

or other inventory that is of goods," arc- 

subject to Article 6. The Comments also 

expressly state that transfers of investment 

securities are not covered by the article, nor 

are transfers of money, accounts receivable, 

chattel paper, contract rights, negotiable 

instruments, nor things in action generally 
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because such transfers are dealt with in other 
articles and are not believed to carry any 
major bulk sales risk. See Comment 3, A.L.I. 
and N.C.C.U.S.L., 1962 Official Text and 
Comment Edition Uniform Commercial Code , p. 
467. 

(2) ’‘Bulk Transfer” Of Equipment. 

Section 6-102(2) provides that a transfer of 
a substantial part of the equipmentoo’f such 
an enterprise is a bulk transfer only if it 
is made in connection with a bulk transfer of 
inventory. Only the sale of "merchandise" is 
subject to the provisions of the present 
Delaware Bulk Sales law. Although not 
defined, the term "merchandise" as used in 
the existing Delaware Bulk Sales law is 
essentially similar to the § 9-109 definition 
of "inventory" which is used in § 6-102(1). 
Sales of equipment are therefore not covered 
by the existing Delaware Bulk Sales law. 

"Equipment" in I 6-102(2) means goods 
which are used or bought for use primarily in 
business (including farming or a profession) 
or by a debtor who is a non-profit organiza¬ 
tion or governmental sub-division or agency, 
or goods which are not included in the 
definitions in 1 9-109 of inventory, farm 
products or consumer goods. Goods held for 
resale purposes do not qualify as equipment 
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under this definition. 


The UGC does not define the term 
"substantial" which is used in § 6-102(2), 
However the pre-UCC California Bulk Sales & 
statute provisions pertaining to transfers of 
"stock in trade" used this term. Under that 
statute the courts held that much less than 
one-half of the total property would qualify 
as a transfer of a "substantial" amount. See 
Schainman v. Dean . 24 F.2d 475, 476 (9th Cir. 
1928) - transfer of one-fifth of inventory 
held "substantial" where "almost the entire 
stock in trade was sold at or about the same 
time" to other purchasers without complying 
with the Bulk Sales law requirements.; Markwell 
v. Lynch , 114 F.2d 373 (9th Cir. 1940) - 
transfer of 6.3 per cent of inventory held 
"substantial". See also Miller, Bulk Sales 
Laws: Meaning To Be Attached To The Quantita¬ 

tive and Qualitative Requirements Phases Of The 
Statutes, 1954 Wash.TJ.L.Q. 283, 313-314. 

(3) Enterprises Subject To This Article, 

Section 6-102(3) provides that the enterprises 

subject to Article 6 are all those whose 

principal business is the sale of merchandise 

from stock, including those who manufacture 

what they sell. There is no comparable 

language in the existing Delaware Bulk Sales 

law. However the restriction of I 6-102(3) 
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is implicit in 6 Del. C. 2101 which applies to 
the sale of "any portion of a stock of 
merchandise. . . or of an entire stock of 
merchandise etc.". 

The draftsmen note that the § 6-102(3) 
definition of "enterprises subject to Article 
6" does not include farming, contracting, 
professional services, or such things as 
cleaning shops, barber shops, pool halls, 
hotels, restaurants and the like whose 
principal business is the sale of services 
rather than merchandise. The Code draftsmen 
recognizes that some bulk sales risk exists 
in the excluded businesses, but such 
businesses have in common the fact that 
unsecured credit is not commonly extended on 
the faith of a stock of merchandise. See 
Comment 2, A.L.I. and N.C*C.U.S.L., 1962 

Official Text and Comments Edition Uniform 
Commercial Code , p. 466 and 467. 

(4) Geographical Limitation of Article. 
Section 6-102(4) provides that the bulk 
transfers are subject to the law of the situs 
of the property that is transferred. The 
existing Delaware Bulk Sales law contains no 
comparable provision. However the UCC is in 
accord with established case law. See 
Rosenbaum v. Consolidated Products Co., Inc, , 
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81 N.Y.S. 2d 571, aff'd 276 app. Div. 1669, 

96 N.Y.S. 2d 490 (1950) - where a bulk sales 
of property located in Massachusetts was made 
between two New York corporations by a bill 
of sale delivered in New York, the transfer 
was subject to the laws of Massachusetts 
which was the situs of the property - 
compliance with New York law was not required. 

DEFINITIONAL CROSS REFERENCES 


Section 6-103. Transfers Excepted From This Article. 

The following transfers are not subject to this Article: 

(1) Those made to give security for the performance of an 
obligation; 

(2) General assignments for the benefit of all the creditors 
of the transferor, and subsequent transfers by the assignee these- 
under; 

(3) Transfers in settlementor realization of a lien or 
other security interest; 

(4) Sales by executors, administrators, receivers, trustees 
in bankruptcy, or any public officer under judicial process; 

(5) Sales made in the course of judicial or administrative 
proceedings for the dissolution or reorganization of a corpora¬ 
tion and of which notice is sent to the creditors of the corpora¬ 
tion pursuant to order of the court or administrative agency; 

(6) Transfers to a person maintaining a known place of 
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business in this State who becomes bound to pay the debts of the 
transferor in full and gives public notice of that fact, and who 
is solvent after becoming so bound; 

(7) A transfer to a new business enterprise organized to 
take over and continue the business, if public notice of the trans¬ 
action is given and the new enterprise assumes the debts of the 
transferor and he receives nothing from the transaction except 

an interest in the new enterprise junior to the claims of 
creditors; 

(8) Transfers of property which is exempt from execution. 
Public notice under subsection (6) or subsection (7) may be given 
by publishing once.a week for two consecutive weeks in a newspaper 
of general circulation where the transferor had its principal 
place of business in this state an advertisement including the 
names and addresses of the transferor and transferee and the 
effective date of the transfer. 

DELAWARE STUDY COMMENT 
For policy reasons hereafter noted 
§ 6-103 excludes the eight types of transfers 
listed therein from the coverage of Article 6 
even though they fall within the definition of 
"bulk transfer" of Section 6-102. 

(1) Security Interests. Section 6-103(1) 
excluding from Article 6 transfers given as 
security interests is in accord with Section 
2101 of the Delaware Bulk Sales law (l6 Del. 

C 2101) which includes only sales of any 
portion of a stock of merchandise not in the 
ordinary go^rse of trade, or sales of an entire 



stock of merchandise in bulk. 

Section 6-103 is complemented by 1 9-111 
which expressly provides that the creation of 
a security interest is not a bulk transfer 
under Article 6 , and s 9-102 which provides 
that a security interest in any kind of 
personal property is subject to Article 9 , 

(2) Assignments For Benefit Of Creditors. 
The exclusion of general assignments for the 
benefit of all the creditors of the transferor 
and subsequent transfers by the assignee 
thereunder, is in accord with the Delaware 

Bulk Sales law which as noted above is 
applicable only to sales of merchandise. The 
exclusion of general assignments from the 
coverage of Article 6 is apparently based on 
the theory that a general assignment does not 
prejudice creditors but benefits them and 
therefore should be encouraged rather than 
discouraged. See Miller, The Effect Of The 
Bulk Sales Article On Existing Commercial 
Practices, l 6 Law and Contemp. Prob. 267 , 

273 (1951). 

(3) Transfers To Satisfy A Lien Or 
Other Security Interests. Section 6-103(3) 
excludes from the coverage of Article 6 
transfers in settlement or realization of a 

lien or other security interests. Under the 
Delaware Bulk Sales law a sale to enforce a 
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lion or a security interest is apparently not 
excluded unless made under order of a court or 
by a public officer. Sections 6-103(1) and 
(3) together make it clear that both the 
giving of a security interest and the fore¬ 
closure of a security interest are excluded 
from Article 6 . Some jurisdictions have held 
that even though the applicable statute 
excludes transfers made for security, a 
foreclosure of a security interest is never¬ 
theless within the bulk sales law. See 
Leonard v. Pink , 119 Misc. 370, 196 N.Y.S. 

316 (1922); Vaughn v, Tyler . 206 Mo. App. 1, 

226 s.w, 1034 (1920). 

(k) Sales By Executors, Administrators. 
Etc. The exclusion from Article 6 of sales by 
executors, administrators, receivers, trustees 
in bankruptcy, or any public officer under 
judicial process is substantially in accord 
with Section 210ij. of the Delaware Bulk Sales 
law (6 Del, C 210 I 4 .), 

(5) Corporate Dissolution Or Reorganiza¬ 
tion Sales, Section 6—103(5) excludes from 
Article 6 sales made in the course of judicial 
or administrative proceedings for the 
dissolution or reorganization of a corporation 
if notice is sent to the creditors of the 
corporation pursuant to an order of the court 
or administrative agency. This is substantially 


in accord with tho more general exclusionary 
provisions regarding sales by public officers 
contained in the Delaware Bulk Sales law. See 
6 Del. C 210^. 

(6) Solvent Transferee Assuming Debts 
Of Transferor, Section 6-103(6) is new. It 
excludes from Article 6 a transfer to a person 
maintaining a known place of business in this 
state who becomes bound to pay the debts of 
tho transferor in full if the transferee gives 
public notice of that fact and remains solvent 
after becoming so bound. This provision in 
effect gives the purchaser in a bulk transfer 
the alternative of complying with the bulk 
sales statute or assuming personal liability 
for the transferor’s debts. If he does so 
and is himself solvent thereafter, there is no 
reason to subject the transaction to the delay 
and complications which otherwise would be 
imposed. 

Section 6-103(6) does not leave the 

creditors of tho transferor unprotected since 

they will acquire a cause of action for the 

debts in question against the solvent bulk 

transferee. Tho broad definition of 

"insolvent" which is contained in Section 

1-201(23) of the UCC further assures adequate 

protection for such creditors. Under this 

definition-a person is "insolvent" who has 
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either ceased to pay his debts in the ordinary 
course of business or cannot pay his debts as 
they become due or is insolvent within the 
moaning of the Federal Bankruptcy Law, If 
the transferee after assumption of the 
transferor’s debts is insolvent under any one 
of these standards, the transfer is ineffective 
as to creditor’s of the transferor even though 
the transferee has agreed to assume the 
transferor’s debts and otherwise meets the 
requirements of § 6-103(6), 

(7) Transfer To New Successor Business 
Enterprise. Section 6-103(7) excludes from 
the coverage of Article 6 a transfer to a now 
business enterprise organized to take over and 
continue the business, if public notice of the 
transaction is given and the now enterprise 
assumes the debts of the transferor. To 
qualify for this exemption from Article 6 the 
transferee must also receive nothing from the 
transaction except an interest in the new 
enterprise which is junior to the claims of 
the transferor’s creditors. This is in accord 
with the UCC’s stated policy of eliminating 
the red tape requirements of the bulk sales 
article in situations where adequate protection 
can be otherwise given to the transferor’s 
creditors, 


The case of Keedy v. Sterling Electric 
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A ppliance Co. , 13 Del. Gh. 66 , 115 A. 359(1921)' 
in which the transfer of the assets of an 
insolvent corporation to a newly created 
corporation organized by the officers of the 
insolvent corporation without compliance with 
the Delaware Bulk Sales Act was held void as 
to the creditors of the insolvent corporation 
is in accord with Section 6-103(7) which 
requires successor business enterprises to 
take subject to the claims of the transferors 
creditors. See also Mclean v» Miller Robinson 
Co_*, 55 P.2d. 232 (E.D.Pa. 1931) - Pennsylvania 
Bulk Sales Act did not apply to a transfer to 
a corporation in return for all of its stock 
where the corporation assumed the transferor's 
debts, 

( 8 ) Transfers Of Property Exempt From 
Execution. Section 6—103(8) is new. It 
exempts from the coverage of Article 6 
transfers of property which are exempt from 
execution. It is not unfair to creditors of 
the transferor, since transfers of exempt 
property cannot in any way prejudice their 
interests. Section 6-103(8) is in accord with 
existing case law in other jurisdictions. See 
59 Commercial Law Journal 92 (195lp). 

DEFINITIONAL CROSS REFERENCES 
"Creditor 1 ’. Sections 1-201 and 6-109. 

"Person”. Section 1-201. 
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Section 6 -IOI 4 ., Schedule of Property, List of Creditors. 

(1) Except as provided with respect to auction sales 
(Section 6-108), a bulk transfer subject to this Article is 
ineffective against any creditor of the transferor unless: 

(a) The transferee requires the transferor to furnish 
a list of his existing creditors prepared as 
stated in this section; and 

(b) The parties prepare a schedule of the property 
transferred sufficient to identify it; and 

(c) The transferee preserves the list and schedule for 
six months next following the transfer and permits 
inspection of either or both and copying therefrom 
at all reasonable hours by any creditor of the 
transferor, or files the list and schedule in (a 
public office to be hero identified). 

(2) The list of creditors must be signed and sworn to or 
affirmed by the transferor or his agent. It must contain the 
names- and business addresses of all creditors of the transferor, 
with the amounts when known, and also the names of all persons who 
are known to the transferor to assert claims against him even 
though such claims are disputed. If the transferor Is the obligor 
of an outstanding issue of bonds, debentures or the like as to 
which there Is an indenture trustee, the list of creditors need 
include only the name and address of the indenture trustee and the 
aggregate outstanding principal amount of the Issue. 

(3) Responsibility for the completeness and accuracy of the 
list of creditors rests on the transferor, and the transfer Is not 
rendered Ineffective by errors or omissions therein unless the 

transferee is shown to have had “knowledge. 
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DELAWARE STUDY COMMENT 


(I)(2) and (3) Required Schedule Of 
P roperty And List Of Creditors, Section 
6 - 104 .( 1 ) provides that except as otherwise 
provided for auction sales (see § 6-108 ), a 
bulk transfer subject to Article 6 is 
ineffective against any creditor of the 
transferor unless: (a) the transferee 
requires the transferor to furnish a list of 
existing creditors; (b) the parties prepare 
a schedule of the property transferred 
sufficient to identify it; and (c) the 
transferee preserves the list and schedule 
for six months subsequent to the transfer and 
permits creditors of the transferor to 
inspect It at any reasonable hour or 
alternatively files the listed schedule in 
the office of the clerk of the courts In the 
county In which the property is located at 
the time of transfer. Section 6~104-(2) 
provides that the list of creditors must 
contain: (a) the names and business addresses 

of all creditors of the transferor with the 
amounts when known; and (b) also the names of 
all persons who are known to the transferor to 





assert claims against him even though such 

claims are disputed. Said list must be 

signed and sworn to or affirmed by the trans¬ 
feror or his agent. 

Under Section 2101 of the Delaware Bulk 
Sales law (6 Del. Q 2101) a bulk sale is 
fraudulent and void against the creditors of 
the seller unless the seller and purchaser 
make a full detailed inventory showing the 
quantity and the cost price to the seller of 
each article to be included in the sale and 
the purchaser obtains from the seller a list 
of the names and places of residence or places 
of business of each of the creditors of the 
seller and the amount owing each creditor. 
Under the Delaware Bulk Sales law, the 
purchaser is required to retain the inventory 
and written answer to his inquiries for at 
least 6 months after the sale. 

While the scheduling of property and 

listing of creditors requirements of the two 

acts arc substantially similar some differences 

are present. Section 6-10i|.(l) provides that a 

bulk transferee is "ineffective against any 

creditor of the transferor" unless the 

scheduling and listing requirements are 

fuliilled.- section 2101 of the Delaware Bulk 
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Sales Act provides that the bulk sale will be 
"presumed to be fraudulent and void" as against 
the creditors of the seller unless the 
scheduling and listing requirements are met. 

The term "ineffective" is not defined in the 
UCG and the terms "fraudulent and void" are 
not defined in the Delaware Bulk Sales Act. 
Under the UCC a bulk transfer would be 
effective as between the transferor and 
transferee despite non-compliance with the 
scheduling, listing, notice, etc. requirements 
of Article 6. There are no Delaware cases 
directly on point but other jurisdictions have 
so interpreted comparable statutory language. 
See Miller, The Effect Of The Bulk Sales 
Article On Existing Commercial Practices, l6 
Law and Contemp. Prob. 267, 274--275 (1951). 

As against creditors of the transferor, 

failure to comply with the scheduling, listing, 

notice, etc, requirements would make the 

transfer conclusively invalid both under the 

UCC and Delaware Bulk Sales law. See Koedy v. 

Sterling Electric Appliance Co, , 13 Del. Ch.66, 

115 A, 259 (1921) discussed supra. However 

Section 6-110 of the UCC also expressly 

provides that a purchaser for value in good 

faith from the transferee who takes without 

notice of the non-compliance with the various 

Article 6 requirements takes free and clear of 
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such defects 


The UCC does not expressly impose 
criminal sanctions for false or incomplete 
statements by the transferor or a failure of 
the purchaser to make inquiry or to notify the 
seller's creditors as does tho Delaware Bulk 
Sales Act. See 6 Del. C 2102 and 2103. 

Section 6-104.(2) of the UCC does provide 
however that the list of creditors must be 
signed and sworn to or affirmed by tho trans¬ 
feror or his agent. This subsection would 
make applicable tho general Delaware Criminal 
Law relating to false swearing, UDel. G 556. 

In such cases criminal sanctions are therefore 
available against tho transferor under the UCC. 

Section 6-104(3) provides that responsi¬ 
bility for the completeness and accuracy of the 
list of creditors falls on tho transferor. In 
addition the bulk transfer is not rendered 
Ineffactive by errors or omissions in tho list 
of creditors unless the transferee had 
knowledge of them, A similar result would 
probably be reached under i 2101 of tho 
Delaware Bulk Sales law. 6 Del. C 2101. 

The contents of the list of creditors 
required by Section 6-10i|.(l)(a) and 6-104(2) 
is substantially similar to the list of 
creditors required by 6 Del. C 2101, with the 
exception that tho UCC expressly requires the 
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list to contain tho names of the creditors 

whose claims tho transferor disputes* Tho 

Delaware Bulk Sales law has no special rules 

applicable to auction sales. Seo Annotation 

to I 6 - 108 , infra* 

DEFINITIONAL CROSS REFERENCES: 

"Bulk transfer"« Section 6-102, 

"Creditor", Sections 1-201 and 6-109, 

"Party", Section 1-201. 

"Person", Section 1-201. 

"Signed". Section 1-201, 

Section 6-105. Notice to Creditors, 

In addition to the requirements of tho preceding section, 

any bulk transfer subject to this Article except one made by 

auction sale (Section 6-108) is ineffective against any creditor 

of the transferor unless at least ten days before ho takes 

possession of tho goods or pays for them, whichever happens first, 

the transferee gives notice of the transfer in the manner and to 

the persons hereafter provided (Section 6-107), 

DELAWARE STUDY COMMENT 

Section 6-105 provides that a bulk 

transfer is ineffective against any creditor 

of the transferor unless. In addition to 

complying with the scheduling of property and 

listing of creditors requirements of Section 

6 -10i|., ‘the transferee also duly gives notice 

of the transfer In the manner and to the 

persons provided in I 6-107 at least ton days 

before he takes possession of the goods or 
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pays for thorn. This Section is substantially 
in accord with tho notice requirement of 6 Del# 
C 2101 except that the Delawaro Bulk Sales law 
requires the notice to bo given "at least five 
days before the sale”, Efcwever, the UCC 
removes an ambiguity by adding the language 

"whichever happens first" in requiring notice 
ton days before a transfer of possession or 
payment. 

Non-compliance with the notice require¬ 
ment of Section 6-105 makes the transfer 
"ineffective against any creditor of the 
transferor”. Non-compliance with the notice 
requirements of Section 2101 of the Delaware 
Bulk Salos law makes the bulk sale "fraudulent 
and void as against the creditors of tho 
seller". The meaning of these terms has been 
discussed in tho annotation to Section 6 -IOI 4 ., 
supra. 

Section 2103 of the Delawaro Bulk Sales 
law, 6 Del. C 2103, imposes criminal sanctions 
on a purchaser who fails to make inquiry or 
to notify tho seller's creditors. The UCC does 
not contain any comparable criminal sanction 
against the purchaser. 

Auction sales are not covered by Section 

6-105. However Section 6-108 on auction sales 

also calls for notice, but by a different 

person and with a different sanction, Soo 
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Annotation to 6-108, infra s 


DEFINITIONAL CROSS REFERENCES: 

"Bulk transfer". Section 6-102. 

"Creditor", Sections 1-201 and 6-109, 
^Section 6 - 106 . Application of the Proceeds, 

In addition to the requirements of the two preceding 
sections s 

(1) Upon every bulk transfer subject to this Article for 
which new consideration becomes payable except those made by sale 
at auction it is the duty of the transferee to assure that such 
consideration is applied so far as necessary to pay those debts 
of the transferor which are either shown on the list furnished by 
the transferor (Section 6-lOlp) or filed In writing in the place 
stated in the notice (Section 6-107) within thirty days after the 
mailing of such notice. This duty of the transferee runs to all 
the holders of such debts, and may be enforced by any of them for 
the benefit of all. 

(2) If any of said debts are in dispute the necessary sum 
may be withheld from distribution until the dispute is settled or 
adjudicated, 

(3) If the consideration payable Is not enough to pay all 
of the said debts in full distribution shall be made pro rata.7 

Note: This section is bracketed to Indicate division of 

opinion as to whether or not it Is a wise provision, and 
to suggest that this is a point on which State enactments 
may differ without serious damage to the principle of 
uniformity. 

In any State where this section Is omitted, the 

following parts of sections, also bracketed In the text 
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should also ho omitted, namely; 

Section 6-107(2)(e). 

6 - 108 ( 3 )(c), 

6 - 109 ( 2 ). 

In any State whore this section is enacted, these 
other provisions should bo also. 

Optional Subsection (Ip) 

/T4-) The transferee may within ten days after he takes pos¬ 
session of the goods pay the consideration into the (specify 
court) In the county whore the transferor had its principal place 
of business in this state and thereafter may discharge his duty 
under this section by giving notice by registered or certified 
mail to all the porsons to whom the duty rims that the consid¬ 
eration has boon paid into that court and that they should file 
their claims there. On motion of any Interested party, the court 
may order the distribution of the consideration to the persons 
entitled to it *7 

Note; Optional subsection (Ip) is recommended for those 
states which do not have a general statute providing for 
payment of money into court, 

DELAWARE STUDY COMMENT 

Section 6-106 has no counterpart in the 

Delaware Bulk Sales law (6 Del. C 2101-210I 4 .) , 

Enactment of this section is optional under the 

UCC. If enacted, it would adopt the 

Pennsylvania rule" Imposing a duty upon the 

transferee to assuro that the consideration 

paid for the bulk transfer is applied as far 

as necessary to pay those creditors of the 
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transferor who aro listed in the schedule of 
creditors or who submit their claims within 
thirty days after notice of the sale. The 
transferee may comply with this provision in 
any one of several ways including withholding 
payment of the consideration from the seller 
and directly paying the creditors, placing the 
consideration in escrow or depositing it in 
court and interpleading the creditors. 

Optional Section 6-106(Ip) is recommended by 
the UCC draftsmen for enactment by those states 
which choose to require the transferee to make 
payment to the transferor’s creditors but 
which do not have a general statute providing 
for money into court. 

The New York Law Revision Committee 
recommended to the New York legislature that 
§ 6 -I 06 not be adopted, Soo, Report of the 
Lav/ Revision Commission to the Legislature 
Relating to the Uniform Commercial Code, State 
of New York Log, Doc. (1956), No. 65 (A) 38 . 
This recommendation Is in accord with the view 
of the Judicial Council, which rejected an 
application of proceeds rule on the ground that 
it placed too heavy a burden on the purchaser. 
See 6 th Annual Report of the Judicial Council, 
N.Y. Leg. Doc. (19^0) No. Ip 8 , 369 , 383-381, 

Optional Section 6-106 has been adopted 
in Alaska, -Kentucky, Maryland, Montana, New 
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Jersey, Oklahoma, Pennsylvania, Tennessee and 
West Virginia. It has been omitted in 
Arkansas, California, Connecticut, Georgia, 
Illinois, Indiana, Maine, Massachusetts, 
Michigan, Missouri, Nebraska, Now Hampshire, 

New Mexico, New York, Ohio, Oregon, Rhoad 
Island, Wisconsin and Wyoming* 

If Section 6-106 is enacted by Delaware 
the sectional numbers will be in accord with 
the uniform numbering system used by the UCC, 

In order to retain as much uniformity as 
possibly,it is recommended that § 6-106 simply 
be omitted without altering the numbering of 
the subsequent sections of Article 6 if I 6-106 
Is not enacted in Delaware* 


DEFINITIONAL CROSS REFERENCES: 


"Bulk transfer". Section 6-102. 
"Creditor"* Section 6-109* 
"Writing"* Section 1-201. 


Section 6-107* 


(1) The 
(a) 

(t>) 


(c) 


The Notice. 

notice to creditors (Section 6-105) shall state: 
that a bulk transfer is about to be made; and 
the names and business addresses of the transferor 
and transferee, and all other business names and 
addresses used by the transferor within three 
years last past so far as known to the transferee; 
and 

whether or not all the debts of the transferor are 
to be paid In full as they fall due as a result 
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of i;hu cransaction, and if so, the address to which 
creditors should send their bills, 

(2) If the debts of the transferor are not to be paid in 
full as they fall due or if the transferee Is in doubt on that 
point then the notice shall state further: 

(a) the location and general description of the 
property to be transferred and the estimated total 
of the transferor’s debts; 

(b) the address where the schedule of property and 
list of creditors (Section 6—loip) may be inspected; 

(c) whether the transfer Is to pay existing debts and 
if so the amount of such debts and to whom owing; 

(d) whether the transfer is for new consideration and 
if so the amount of such consideration and the 
time and place of payment; /Snd7 

/Jo) if for new consideration the time and place 
where creditors of the transferor are to file 
their claims _,7 

(3) The notice in any case shall be delivered personally 
or sent by registered or certified mail to all the persons shown 

on the list of creditors furnished by the transferor (Section 6 —10lj) 

and to all other persons who arc known to the transferee to hold 

or assert claims against the transferor. 

Note: The words In brackets are optional, 

DELAWARE STUDY COMMENT 

Under the alternative forms of notice 

provided for In Sections 6-107(1) and (2) the 

transferee Is permitted to use a short form of 

notice if the debts of the transferor are to 
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bo paid in full as tney fall duo. This greatly 
1 aci_i_itatos the bulk sales transaction in 
such situations. The more detailed informa¬ 
tion required, by the notice provision of 
Section 6-107(2) where the debts of the 
transferor are not to be paid in full as they 
fall due or if the transferee is in doubt on 
that point, is necessary to adequately 
protect the creditors of the transferor in 
such cases. 

The Delaware Bulk Sales law, 6 Del. C 
2101, required the purchaser to give notice 
personally or by registered mail to "each of 
the seller 1 s creditors of whom tho purchaser 
has knowledge, or can with the exercise of 
reasonable diligence acquire knowledge of the 
proposed sale”. This provision apparently 
required tho purchaser to givo notice to 
persons whom ho should have known were 
creditors of tho transferor as well as 
persons whom he actually knew to bo creditors 
of the transferor. The Delaware Bulk Sales 
law did not require listing other business 
names and addresses used by the transferor as 
does Section 6-107(1)(b). 

Section 6-107(3) specifying that the 

notice shall bo delivered personally or sent 

by registered mail to all the persons shown on 

the list of creditors furnished by tho 
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transferor is in accord with 6 Del. C 2101. 
Section 6-107(3) also requires the transferee 
to give such notice to all other persons who 
are known to him to hold or assert claims 
against the transferor. 

If Optional Section 6-106 is not enacted, 
then Optional Section 6-107(2)(e) should also 
not be enacted. 

DEFINITIONAL CROSS REFERENCES : 

"Bulk transfer”. Section 6-102. 

"Creditor". Section 1-201 and 6-109. 

"Person". Section 1-201. 

Section 6-108. Auction Sales; "Auctioneer", 

(1) A bulk transfer is subject to this Article even though 
it is by sale at auction, but only In the manner and with the 
results stated in this section. 

(2) The transferor shall furnish a list of his creditors 
and assist in the preparation of a schedule of the property to be 
sold, both prepared as before stated (Section 6-10ip) • 

(3) The person or persons other than the transferor who 
direct, control or arc responsible for the auction are collectively 
called the "auctioneer". The auctioneer shall: 

(a) receive and retain the list of creditors and 
prepare and retain the schedule of property for 
the period stated, in this Article (Section 6—lOlp) j 

(b) give notice of the auction personally or by 

registered or certified mail at least ten days 

before it occurs to all persons shown on the list 

of creditors and to all other persons who are 
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known to him to hold or assert claims against the 
transferor; /and7 

U c) assure that the net proceeds of the auction are 

applied as provided in this Article (Section 6~lo6),7 
(4-) Failure of the auctioneer to perform any of these 
duties does not affect the validity of the sale or the title of 
the purchasers , but if the auctioneer knows that the auction con¬ 
stitutes a bulk transfer such failure renders the auctioneer 
liable to the creditors of the transferor as a class for the sums 
owing to them from the transferor up to but not exceeding the net 
proceeds of the auction. If the auctioneer consists of several 
persons their liability is joint and several. 

Note: The words in brackets are optional. 

DELAWARE STUDY COMMENT 
Section 6 -10 8 is new and makes Article 6 
applicable to auction sales. The Delaware 
Bulk Sales law (6 Del. C 2101-2104) contains 
no special provisions on auction sales. 

Auction sales have been ruled to be within 
the coverage of a general bulk sales law in 
other jurisdictions. See Wolfe v, Bollfair 
Hat Co „ , Inc . I 4.7 N.Y.S. 2d 908 (1944). 

The UCC draftsmen note in their commont 
that the Article 6 requirements pertaining to 
scheduling of property, listing of creditors, 
notice, and application of proceeds cannot bo 
applied directly to an auction, since neither 
the price nor the identity of the purchaser or 
purchasers-is known until the salo occurs. In 



the past, most states havo therefore excluded 
auction sales from bulk sales coverage. 

However It is clear that if auctions were 
excluded entirely from the transfers covered 
by Article 6, debtors would have available to 
them a method of making bulk transfers of 
their property without giving notice to their 
creditors and without any duty of any type 
upon anyone to properly apply the proceeds. 

The UCC handles a bulk transfer through an 
auction sale like any other transfer, but 
imposes liability for failure to give notice 
or to apply procoods on the auctioneer if he 
knows the auction constitutes a bulk transfer. 
The definition of ‘'auctioneer'’ in Section 
6-108(3) is broad enough to include any person 
who directs, controls or is responsible for 
the auction. 

If the optional provisions In Section 
6-106 on application of proceeds are not 
enacted. Section 6-108(3)(c) should also be 
omitted. See Annotation to Section 6-10^ 
supra. 

Section 6-108(4-) Is the only provision 

in Article 6 which Imposes a specific sanction 

for non-compliance. It makes the auctioneer 

liable to the creditors of the transferor as 

a class In an amount up to but not exceeding 

the proceeds of the auction if ho knows tho 
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auction constitutes a bulk transfer but fails 


to comply with the requirements of Article 6, 
However failure of the auctioneer to comply 
with Article 6 does not effect the validity of 
the sale or the title of the purchasers. See 
also Annotation to § 6-110, infra,, If the 
auctioneer consists of several persons their 
liability is joint and several, 

DEFINITIONAL CROSS REFERENCES: 

"Bulk transfer". Section 6-102, 

"Creditor", Sections 1-201 and 6-109, 
"Person", Section 1-201, 

"Purchaser", Section 1-201, 

Section 6-109. What Creditors Protected; /credit for Payment to 
Particular Cred itors./ 

(1) The creditors of the transferor mentioned In this 
Article are those holding claims based on transactions or events 
occurring before the bulk transfer, but creditors who become such 
after notice to creditors is given (Sections 6-105 and 6-107) are 
not entitled to notice, 

/J2) Against the aggregate obligation imposed by the pro¬ 
visions of this Article concerning the application of the proceeds 
(Section 6-106 and subsection (3)(c) of 6-108) the transferee or 
auctioneer is entitled to credit for sums paid to particular 
creditors of the transferor, not exceeding the sums believed in 
good faith at the time of the payment to be properly payable to 

such creditors_,7 

DELAWARE STUDY COMMENT 

The Delaware Bulk Sales law merely 
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provides that a bulk sale is presumed to be 

fraudulent and void as against the creditors 

of the seller if the requirements regarding 

scheduling of property, listing of creditors 

and the notice to creditors are not fulfilled. 

6 Del, C 2101. Section 6-109 specifically 

defines tho class of creditors affected by 

providing that the creditors of the transferor 

mentioned in Article 6 are those holding 

claims based on transactions or events 

occuring before the bulk transfer, but creditors 

who become such after tho notice to tho 

creditors is given pursuant to Section 6-105 

and 6-107 are not entitled to notice. It has 

been suggested that the word ''claims'* as used 

in Section 6-109(1) is broad enough to 

include "olalms whether they are in tort or 

contract, are liquidated or unliquidated, are 

secured or unsecured, are contingent or fixed, 

are presently due or not". See Miller, The 

Effect Of The Bulk Sales Article On Existing 

Commercial Practices, l6 Law and Contemp. Prob. 

267, 280 (1951). The draftsmen's comment to 

Section 6-109 also states that creditors with 

unliquidated claims are within the protected 

group. See Comment 1, A.L.I. and N.C.C.U.S.L., 

1962 Official Text and Comments Edition Uniform 

Commercial Code, p. ^76, This is in accord 

with the requirements of Section 6-loii. that 
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fcho list of creditors must include names of all 
pers :>ns who are known to the transferor to hold 
or assert claims against him even though such 
claims arc disputed. This is also in accord 
with § 6 - 107 ( 3 ) providing that the notice must 
be given to all the persons shown on the list 
of creditors furnished pursuant to Section 
6 - 10 i(. an ^ to all other persons who are known 
to the transferee to hold or assert claims 
against the transferor. This broad definition 
is in accord with the definition of "creditor" 
in the Uniform Fraudulent Conveyances Act, 6 
Del. C 2101. 3oo also Richard v, Jones . l 6 Del* 
Ch. 227, llp2 Atl. 832 ( 1928 ) - person claiming 
in court for injuries duo to defendants 
negligence was a "creditor" in an action to set 
aside the conveyance as a fraudulent. 

If enacted. Section 6-109(2) would give 
the transferee or auctioneer appropriate credits 
for honest payment to particular creditors. 
However, if Section 6-106 is not enacted. 

Section 6-109(2) should also be omitted. See 

*a. 

Annotation 6-106, supra. 

DEFINITIONAL CROSS REFERENCES: 
"Auctioneer". Section 6-108. 

"Bulk transfer". Section 6-102. 

"Creditor". Section 1-201. 

"Good faith". Section 1-201* 
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Section 6-110. Subsequent Transfers . 

When the title of a transferee to property is subject to a 
defect by reason of his non-compliance with the requirements of 
this Article, then; 

(1) a purchaser of any of such property from such transferee 
who pays no value or who takes with notice of such non-compliance 
takes subject to such defect, but 

(2) a purchaser for value in good faith and without such 
notice takes free of such defect. 

DELAWARE STUDY COMMENT 
Section 6-110 provides that a bona fide 
purchaser cuts off any defects in the bulk 
sale transaction. Section 2101 of the Delaware 
Bulk Sales law, 6 Del* C 2101 states that a 
nonconforming bulk sale will be presumed to be 
"fraudulent and void" as against the creditors 
of the seller. There apparently are no 
decisions interpreting this phraso as to sub¬ 
sequent transferees. The pre-UCC statutes 
vary considerably in the terminology used in 
describing the extent of the invalidity of 
nonconforming bulk sales. Among the terms 
used were "void 1 ', "fraudulent and void", 
"presumed to be fraudulent and void", "con¬ 
clusively presumed to be fraudulent and void", 
"conclusively presumed to be fraudulent", 
"presumed to be fraudulent", "prima facie be 
presumed to be fraudulent and void", "presumed 
to be fraudulent and therefore void" and "shall 
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bo hold to ba prima facio void”. See Miller, 
The Effect Of The Bulk Sales Article On 
Existing Commercial Practices, l6 Law and 
Contomp. Prob. 267 , 27^~275® A collection of 
tho cases interpreting this diversified 
terminology is found in 75 A.L.R. 67 1)- (1931)« 
The UCC draftsmen have clarified the 
confused state of the law on this point by 
specifying in Section 6-lolp and 6-105 that 
nonconforming bulk transfers shall bo 
"Ineffective against any creditor of tho 
transferor” and by expressly protecting bona 
fide purchasers from a transferee in a non- 
conforming bulk transfer. 

Section 6-110 is in accord with the 
generally accepted principal applied in the 
law of fraudulent conveyances to tho effect 
that a transferee owning property as a result 
of a fraudulent conveyances can pass good 
title to a bona fide purchaser for value 
without notice. See Section 9 > Uniform 
Fraudulent Conveyance Act, 6 Del* C 1309* 
DEFINITIONAL CROSS REFERENCES: 

"Good faith". Soction 1-201. 

"Notice". Section 1-201, 

"Purchaser", Section 1-201, 

• 3 "Value". Soction 1-201, 

Section 6-111. Limitation of Actions and Levies . 

No action under this Article shall be brought nor levy 
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made more than six months after tho date on which the transferee 


took possession of the goods unless the transfer has been con¬ 
cealed, If the transfer has been concealed* actions may be 
brought or levies made within six months after its discovery, 

DELAWARE STUDY COMMENT 
The Delaware Bulk Sales law (6 Del, C 
2101~210lf) contained no special statute of 
limitations or provision for tolling the 
statute in situations involving concealed 
transfers. Under s 6-111 no action may bo 
brought under Article 6 nor levy made on 
transferred goods more than six months after 
the date on which the transferee takes 
possession of the goods unless the transfer 
has been concealed. Under § 6-111 concealment 
of tho transfer will toll the statute of 
limitations* apparently for an indefinite 
period of time, subject to the limitation that 
the UCC requires the action to be brought or 
the levy to be made within six months after 
discovery. The UCC draftsmen note in their 
comments that a short statute of limitations 
is provided for in Article 6 because said 
Article imposes unusual obligations on buyers 
of property. See A.L.I, and N.C.C.U.S.L,, 

1962 Official Text and Comments Edition Uniform 
Commercial Code * p* Ij-77« 

DEFINITIONAL CROSS REFERENCE: 

"Action", -Section 1-201, 
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ARTICLE ? 

WAREHOUSE RECEIPTS, BILLS OP 
LADING AND OTHER DOCUMENTS 
OP TITLE 

PART 1 
GENERAL 

Section 7-101. Short Title. . 

This Article shall bo known and may bo cited as Uniform 
Commercial Codo - Documents of Title* 

DELAWARE STUDY COMMENT 


Article 7 of tho Commercial Code con¬ 
solidates and revises provisions of the 
Uniform Warehouse Receipts Act hereafter 
referred to as IMRA, 6 Del. C 501 to 558, 
tho Uniform Bills of Lading Act hereafter 
referred to as tho UBLA, 6 Del. C 301 to 353, 
and §§ 27 through If0 of the Uniform Sales 
Act, 6 Del. C 727 to 7 I 4 .O. 

The IMRA and UBLA both contain provi¬ 
sions establishing crimes and criminal 
penalties for misconduct in transactions 
involving documents of title. The Code 
sponsors considered the criminal penalty 
provisions inappropriate to a Commercial Law 
Codo and folt, further, that they concern 
matters upon which there was no commercial or 
other necessity requiring uniformity and that 
those questions were therefore more approp-* 


riatoly left to separate solutions 


by tho 



individual states. Consistent with this 
v philosophy, the ontiro DBIA and OTRA would bo 

repealed by enactment of the Code in Delaware, 
In order to retain the statutory crimes 
previously contained in §§ 5 o to 55 of tho 
U$RA, 6 Del. C 550 to 555* and §§ [jij. to 50 of 
the UBLA, 6 Del. C 3hb- "to 350, those pro¬ 
visions - . 'should be enacted independently 

of tho Commercial Code. 

The definition of "document of title” 
under the Code is substantially the same as 
under § 76 of the Uniform Sales Act, 6 Del. C 
776. It includes in addition to the two most 
widely employed documents of title (bills of 
lading and warehouse receipts) all other 
documents used in the ordinary course of 
business as evidencing the right to control 
goods represented by tho documents. The 
functional nature of this definition makes It 
possible for tho Code to become applicable to 
now types of documents of title as new 
methods of commodity handling and transporta¬ 
tion develop. This is particularly desirable 
in light of tho rapid developments in tech¬ 
nology and communication which are occurring. 
Section 7-102. D efinitions and Index of Definitions . 

(1) In this Article, unless the context otherwise requires! 

(a) Bailee” means the person who by a warehouse rocoipt, 

bill of lading or other document of titlo acknowledges 
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possession of goods and contracts to deliver thorn, 

(b) "Consignee'’ moans the person named in a bill to whom or 
to whoso order the bill promises delivery, 

(c) "Consignor" means tho person namod in a bill as the 
porson from whom the goods have boon received for 
shipmont, 

(d) "Delivery order" means a writton order to deliver goods 
diroctcd to a warehouseman, carrier or other porson 
who in tho ordinary course of businoss issuos ware¬ 
house rocoipts or bills of lading, 

(e) "Document" moans document of title as definod in tho 
general definitions in Articlo 1 (Section 1-201), 

(f) "Goods" means all things which are treated as movable 
for tho purposes of a contract of storago or transporta¬ 
tion, 

(g) "Issuor" means a bailoo who issues a document except 
that in relation to an unaccepted dolivery ordor it 
moans the person who orders the possessor of goods to 
dolivor, Issuor includes any person for whom an agont 
or omployoo purports to act in issuing a documont if 
the agont or omployoo has real or apparent authority to 
issue documents, notwithstanding that tho issuor 
received no goods or that tho goods wore misdescribed 
or that in any other respect tho agent or employee 
violated his instructions, 

(h) "Warehouseman" is a porson ongaged in tho business of 
storing goods for hire, 

(2) Other definitions applying to this Articlo or to specified 
Parts thereof, and tho sections in which they appear are: 
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Section 7-4.03 (ij.), 


"Duly negotiato". Soction 7-501. 

"Person entitled under the document", 

(3) Definitions in other Articles applying to this Article and 
the sections in which they appear are: 

"Contract for sale". Section 2-IO6. 

"Overseas", Soction 2-323, 

"Receipt" of goods. Section 2-103, 

(4-) In addition Article 1 contains general definitions and 
principles of construction and interpretation applicable throughout 
this Article, 

DELAWARE STUDY COMMENT 
The definitions contained in § 7-102 
aro discussed in the context of the sections 
in Article 7 in which they aro utilized, 
DEFINITIONAL CROSS REFERENCES; 

"Bill of lading", Soction 1-201, 

"Contract", Soction 1-201, 

"Contract for sale”, Soction 2-106, 
"Delivery", Soction 1-201, 

"Document of titlo". Soction 1-201, 

"Person", Soction 1-201, 

"Purchaso". Soction 1-201, 

"Receipt of goods", Soction 2-103, 

"Right". Soction 1-201. 

"Warehouse receipt", Soction 1-201, 
"Written", Section 1-201, 

Soction 7-103. Relation of Article to Treaty, Statute, Tariff, 
Classification or Regulation . 

To the extent that any treaty or statute of the United States, 
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regulatory statute of this State or tariff, classification or regula¬ 
tion filed, or issued pursuant thereto is applicable, the provisions 
of this Article are subject thereto. 

DELAWARE STUDY COMMENT 
Section 7“103 recognizes that existing 
legislation dealing generally with warehouse 
receipts, bills of lading, or other docu¬ 
ments of title has not boon interpreted to 
override state or federal legislative or 
regulatory requirements concerning specific 
typos of transactions. Section 7“103 makes 
it clear that the Code provisions are subject 
to the Federal Bills of Lading Act (49 U.S. 

C. Secs. 81-124., as to bills of lading 
issued by common carriers for interstate 
shipments and exports to foreign co untries )| 
the Carriage of Goods By Sea Act (46 U.S.C, 
Secs. 1300-1313, regulating ocean bills of 
lading), the United States Warehouse Act 
(7 U.S.C. Secs. 24l“273, regulating federal 
licensed warehouses) and other relevant 
federal statutes, 

DEFINITIONAL CROSS REFERENCE; 

"Bill of lading". Section 1-201. 

Section 7~104« Negotiable and Non-Negotiable Warehouse Receipt , 

Bill of Lading or Other Document of Title . 

(1) A warehouse receipt, bill of lading or other document of 
title is negotiable 
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(a) If by its terms the goods are to be delivered to bearer 
or to the order of a named personj or 

(b) where recognized In overseas trade, if it runs to a 
named person or assigns. 

(2) Any other document is non-negotiable» A bill of lading In 
which It is stated that the goods are consigned to a named person is 
not made negotiable by a provision that the goods are to be delivered 

only against a written ordor signed by tho same or another namod 
person, 

DELAWARE STUDY COMMENT 
Section 7-104. is generally in accord 
with § 5 of tho UWRA, 6 Dol. C 5o5, | £ 0 f 
tho UBLA, 6 Dol. C 305 and § 27 of tho 
Uniform Sales Act, 6 Del. C 727. However, 
whilo the Warehouse Receipts and Sales Act 
provides for "boaror" documents of title in 
the above cited sections, tho Bills of Lading 
Act does not contain such a provision. The 
Code eliminates this discrepancy, and provides 
for bearer bills of lading and bearer ware¬ 
house receipts. Whilo it Is generally true 
that negotiable bills of lading are usually 
made In order form, there would appear to bo 
no reason why the parties should not bo ablo 
to use a bearer form if they so desire. 

Unlike the existing statutes, the Code 
provides for negotiable documents running to 
a 51 named person or assigns 5 * whero thoso arc 
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rocognizod in overseas trado. This provision 
permits trade usage to establish negotiabi¬ 
lity in a limitod situation. See Knauth, 
Ocean Bills of Lading, p, 389 (Ipth ed, 1953). 

Section 7 -IOI 4 -(2) omits the requirement 
found in § 7 of the UIHRA, 6 Del. C 507 and 
§ 8 of the UBLA, 6 Del, C 308, requiring 
issuers to plainly mark non-nogotiablo docu¬ 
ments as such. Decisions under these pro¬ 
visions of the Uniform Act have hold that 
the bailee may bo estopped to deny that an 
instrument is nogotiable whore his failure 
to mark it "non-negotiablo" has misled a 
third party. Soo Slutzkin v. Gerhard . 

199 App. Div. 5, 191 N.Y.S. I 0 I 4 . (1921)| 

Lynn Storage Warehouse v. Senator , 3 Pod. 2 d 
558 (1st Cir. 1925)l Joseph v„ Viano , I 9 J 4 . 
N.Y.S. 235, 118 Misc. 344 (1922). 

Section 1-201(10) of the Code, supra, 
uses the phrase "non-negotiablo bill of 
lading" as an example in the definition of 
"conspicuous." This illustration coupled 
with the wording of § 7 - 10 I+. and tho principle 
of good faith required by the Code would 
probably not prevent a similar estoppel 
from being employed under tho Code in situa¬ 
tions where tho document of title is mis¬ 
leading and reasonable examination of the 
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document would not readily load to its 


idontification as a non-nogotiablo document 
of title. 

The latter part of § 7 - 10lf(2) provides 
that a bil1 lading in which it is stated 
that the goods are consigned to a named 
person is not made negotiable by a provision 
that the goods are to be delivered only 
against a writton order signed by the same 
or another named person. Warehouse rocoipts 
as well as bills of lading have boen held to 
be subject to this rule under present law, 
See Smith v, Katherens Moving & Storage Co, . 
236 Mo. App. 921, 163 S,17,2d 128 (19^2). 

DEFINITIONAL CROSS REFERENCES: 

"Bearer". Section 1-201. 

"Bill of lading". Section 1-201. 

"Delivery". Section 1-201. 

"Documont of title". Section 1-201. 
"Overseas". Section 2-323. 

"Person". Section 1-201. 

"Warehouse receipt". Section 1-201, 

Section 7-105. Construction Against Negative Im pl ication . 

The omission fron either Part 2 or Part 3 of this Article of a 
provision corresponding to a provision made In the other Part does 
not imply that a corresponding rule of law is not applicable. 

DELAWARE STUDY COMMENT 

Article 7 of the Code consolidates the 
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law of bills of lading and warehouse receipts 
into a single statutory provision. However, 
there are situations in which bills of lading 
must bo treated differently from warehouse 
receipts. Part 2 of Article 7 deals with 
special problems of tho warehousemen and Part 
3 of Article 7 doals with special problems of 
a carrier. Section 7-105 makes it clear that 
when a right is stated by a provision in one 
part, and a corresponding right is not stated 
in tho other part, tho omission is not to be 
construed as impairing any corresponding 
common law or statutory law which othorwiso 
would be available. Section 7-105 is in 
accord with tho principal contained in 
§ 1-103# supra, pursuant to which general 
rules of lav/ and equity may bo used to 
supplement Code provisions unless they are 
displaced by the particular provision of tho 
Code. Tho Code draftsmen cite as examples of 
remedies which § 7“105 would preserve, those 
pertaining to any common law right of 
indemnity a warehouseman might have correspon¬ 
ding to § 7-301(5) or of any contractual 
security interest a carrier might have 
corresponding to § 7 - 209 ( 2 ). 
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PART 2 

WAREHOUSE RECEIPTS: SPECIAL PROVISIONS 
Section 7“201« Who May Issue a Warehouse Receipt; Storage Under 


Government Bond . 

(1) A warehouse receipt may be issued by any warehouseman. 

(2) Where goods including distilled spirits and agricultural 
commodities are stored under a statute requiring a bond against 
withdrawal or a license for the issuance of receipts in the nature 
of warehouse receipts, a receipt issued for the goods has like 
effect as a warehouse receipt even though issued by a person who is 
the owner of the goods and is not a warehouseman. 

DELAWARE STUDY COMMENT 

(1) Who May Issue A Warehouse Receipt . 

Section 7~201(1) is substantially similar to 

§ 1 of the UWRA, 6 Dol. C 501. However, tho 

Codo is broader in its application than the 

UWRA* "Warehouse Receipt" is defined by 

§ 1-201(4-5) of tho Code as a receipt issued 

by a person engaged in the business of 

storing goods for hire." "Warehouseman" is 

defined by § 7-102(1)(h) as "a person engaged 

In tho business of storing goods for hire." 

more 

"War eh o us urn an" is/rostrictlvely..defined by "\ A 
§ 58 of the UWRA, 6 Del. C 558, as a "person 
lawfully engaged in the business of storing 
goods for profit." 

Applicability of the Code provisions 

pertaining to warehouse receipts Is further 

extended by § 7“4-01* infra, which provides 
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that the obligations imposed by Article 7 of 
tho Code on an issuer apply to a document of 
titlo regardless of the fact that: ( 1 ) the 
document may not comply with the requirements 
of Article 7 or of any other law or regula¬ 
tion regarding its issue, form or content, or 

( 2 ) the issuer may have violated laws 
regulating tho conduct of his business, or 

( 3 ) tho goods covered by tho document wore 
owned by the bailee at tho timo tho document 
was issued, or (Ip) the person issuing tho 
document purports to issuo a warehouse receipt 
but he does not como within tho definition of 
warohousomen. 

These provisions mako it clear that 
under the Code, State and cooperative ware¬ 
houses not storing goods for profit are 
subject to the Code and that violations of 
law by one who apparently is a warehouseman 
will not immunize his receipts from tho 
effects of Article 7, See Braucher, Tho 
Uniform Commercial Code - Documents of Titlo, 
102 U. of Pa. L. Rev. 831, 836 (1954-). In 
addition cases holding that a person not 
engaged In storing goods for profit is not a 
warehouseman, and therefore cannot issuo a 
v/arehouso receipt would bo overruled. Soe 
Citizens Bank v. Willing , 109 Wash, 4-64-, 

186 P. 1072 (1920)j Continental Can Co. v. 
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Jessamine Canning Co ., 286 Ky. 365# 150 
S.W,2d 922 (19i+l)j Sog also Bartoe Tie Go, v« 
Jackson , 206 Ill, App. 393# aff'd 281 Ill, 
1+52# 117 N.E. 1007 ( 1917 ). 

(2) Bonded Warohousos . Section 7-201(2) 
expressly provides that where recoipts are 
issued for whiskey or other goods stored in 
bonded warehouses# such receipts have the 
same offeet as a warehouse receipt even 
though issued by a person #10 is the owner 
of the goods and not a warehouseman, 
DEFINITIONAL CROSS REFERENCES: 

"Warehouse receipt". Section 1-201, 
"Warehouseman". Section 7-102. 

Section 7“202. Form of Warehouse Receipt; Essential Terms ; 

Optional Terms . 

(1) A warehouse receipt need not be in any particular form, 

(2) Unless a warehouse receipt embodies within its written or 
printed terms each of the following# the warehouseman is liable for 
damages caused by the omission to a person Injured thereby: 

(a) the location of the warehouse where the goods are 
s t or od 1 

(b) the date of issue of the receiptj 

(c) the consecutive number of the receiptj 

(d) a statement whether the goods received will be deliv¬ 
ered to the bearer# to a specified person# or to a 
specified person or his orderj 

(e) the rato of storage and handling charges# except that 
whore goods are stored under a field warehousing 


7-12 



arrangement a statement of that fact is sufficient on a 
non-nogotiablo receipt; 

(f) a description of tho goods or of the packages containing 
thorn; 

(g) the signature of tho warehouseman, which may be made 
by his authorized agent; 

(h) if the receipt is issued for goods of which tho ware¬ 
houseman is owner, either solely or jointly or in 
common with others, the fact of such ownership; and 

(i) a statement of tho amount of advances made and of 
liabilities incurred for which the warehouseman claims 
a lion or security interest (Section 7-209)* If tho 
precise amount of such advances made or of such 
liabilities incurred is, at the time of tho issue of 
tho receipt, unknown to tho warehouseman or to his 
agent who issues It, a statement of the fact that 
advances have been made or liabilities Incurred and 
tho purpose the roof is sufficient. 

(3) A warehouseman may Insert In his receipt any other terms 
which are not contrary to tho provisions of this Act and do not 
impair his obligation of delivory (Section 7-Z4.03 ) or his duty of 
care (Section 7-20I4.) . Any contrary provisions shall be ineffective. 

DELAWARE STUDY COMMENT 

Section 7~202 is substantially in accord 
with § 2 of the UWRA, 6 Del, C 5’02. Howovor, 

§ 7~202(2) of the Code imposes liability on 
a warehouseman for damages caused by omission 
of any of tho specified required terms from . 

a warehouse receipt, while § 2 of the TJWRA 

7-13 



imposod such liability only when such a term 
was absent from a negotiable receipt* In 
addition, the reference to handling charges 
and the exception of field warehousing In 
§ 7*202(e) and the reference to ‘'security 
interest'"' in § 7*202(2) (i) are new. The 
exemption granted to field warehousing 
arrangements under i 7*202(e) is based on a 
recognition of the complex rate arrangements 
of field warehouse companies. 

Section 7*202(3) is substantially 
similar to § 3 of the UWRA, 6 Del. C 503« 
Additional terms may bo Inserted by the ware¬ 
houseman so long as thoy aro not contrary to 
other provisions of tho Code and do not 
impair his obligation of delivery (§ 7-i|.03) 
or his duty of care (§ 7 * 204 -). 

DEFINITIONAL CROSS REFERENCES: 

"Bearer", Section 1-201. 

’"Delivery 11 , Section 1-201. 

‘"Goods’*. Section 7*102. 

“Person' 1 . Section 1-201. 

“Security interest”. Section 1-201. 

“Term". Section 1-201, 

"YJarohouse receipt". Section 1-201. 
"Warehouseman". Section 7*102, 

"Written". Section 1-201. 



Section 7“203. Liability for Non-Receipt or Misdescription , 

A party to or purchaser for value In good faith of a document 
of title other than a bill of lading relying in either case upon 
the description therein of the goods may recover from the issuer 
damages caused by the non-receipt or misdescription of the goods, 
except to the extent that the document conspicuously indicates 
that the issuer docs not know whether any part or all of the goods 
in fact wore received or conform to the description, as where the 
description is in terms of marks or labels or kind, quantity or 
condition, or the rocoipt or description is qualified by ^contents, 
condition and quality unknown”, "said to contain” or the like, if 
such indication be true, or the party or purchaser otherwise has 
notice . 

DELAWARE STUDY COMMENT 
Section 7“203 is substantially similar 
to § 20 of tho UWRA, 6 Del. C £20. Under 
§ 7“203 and § 20 of tho IMRA as amended, 

6 Del. C 520, tho issuer unless ho has 
duly exonerated himself on the Warehouse 
Receipt is liable on documents issued by an 
agent, contrary to instructions of his 
principal , without receiving goods. See 
Draftsmen’s comment to § 7“203, A.L.I. and 
N.C.C.U.S.L., 1962 Official Text and Comments 
Edition Uniform Commercial Code, p. Ip87• 

This is contrary to the common law rule that 
a warehouseman was not bound by a document 
of titlo Issued by an agent who had received 
no goods. See, Willis ton. Sales , Sec. ip. 9 
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(Rov. ocl. 19i|.8)j Brauchor, Tho Uniform 
Commercial Code - Documents of Title, 102 
U. of Pa. L. R 0 v. 831, 8i|.2 (1954-). Tho Code 
rulo and the rulo of i 20 of tho WffiA as 
amended aro in accord with well established 
rules of agency law. In deciding which of 
two innocent parties shall boar tho loss, 
thoy impose liability on tho party who hirod 
tho agent or employee and therefore was bost 
able to avoid tho loss. 

Section 7“203 adds to the exoneration 
procedure of § 2 of the UWRA a requirement 
that the notation on the receipt of the 
issuer's lack of knowledge regarding receipt 
or conformity of the goods must be 
11 conspicuous." "Conspicuous” is defined in 
§ 1 - 201 ( 10 ) to mean “so written that a reason¬ 
able person against whom it is to operate 
ought to have noticed it.” 

Section 7~203 makes the issuer liable 
to a "party to or a purchaser for value in 
good faith of a document". Soction 20 of 
the UWRA makes tho issuer liable to any 
"holder", that is one who has "possession of 
such receipt and a right of property therein." 
See Braucher, The Uniform Commercial Code - 
Documents of Title, 102 U. of Pa. L. Rov. 831 , 

84 . 2 - 8^3 (1954-) • 



DEFINITIONAL CROSS REFERENCES: 


‘’Conspicuous’*. Section 1-201. 

‘’Document’*, Section 7“102. 

’’Document of title”. Section 1-201. 

’’Goods”. Section 7-102. 

’’Issuer”. Soction 7~102. 

’’Notice”. Soction 1-201. 

’’Party”. Soction 1-201. 

‘’Purchaser”. Section 1-201. 

“Receipt of goods”, Soction 2-103. 

’’Value”. Soction 1-201. 

Section 7~204-. Duty of Caro; Contractual Limitation of Warehouse¬ 
man^ Liability . 

(1) A warehouseman is liable for damages for loss of or injury 
to tho goods causod by his failure to exorcise such caro in regard 
to thorn as a reasonably caroful man would exorcise under like cir¬ 
cumstances but unloss otherwise agreed he is not liable for damages 
which could not have been avoided by tho exercise of such care. 

(2) Damages may bo limited by a term In the warehouse receipt 
or storage agreement limiting the amount of liability in case of 
loss or damage, and setting forth a specific liability per article 
or item, or value per unit of weight, beyond which the warohousoman 
shall not bo llabloj provided, however, that such liability may on 
written request of tho bailor at the time of signing such storage 
agreement or within a reasonable time after receipt of tho warehouse 
roceipt bo increased on part or all of the goods thereunder, in 
which event increased rates may be charged based on such increased 
valuation, but that no such Increase shall be permitted contrary to 
a lawful limitation of liability containod in tho warehouseman *s 
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tariff, if any. No such limitation is effective with respect to the 
warehouseman's liability for conversion to his own use. 

(3) Reasonable provisions as to the time and manner of pre¬ 
senting claims and instituting actions based on the bailment may be 
included in the warehouse receipt or tariff. 

(ip) This section does not impair or repeal . . 

NOTE; Insert in subsection (Ip) a reference to any statuto 
which imposes a higher responsibility upon the ware¬ 
houseman or invalidates contractual limitations 
which would be permissible under this Article, 
DELAWARE STUDY COMMENT 
.CD Duty Of Caro . Section 7-20ip(l) is 
substantially in accord with § 21 of the U1RA, 
6 Del. C 521, except that the standard of 
care in the Code is "a reasonably caroful 
man ... in like circumstances'' as compared 
with the standard set forth in § 21 which is 
described as that of "a reasonably caroful 
owner'''. See Milford Packing Co, v. Isaacs, 
lp7 Del. 308* 90 A,2d 79& (1952); See also 
Schogren v. Bacon , 32 Alt. 11, 117 A. 7^1 
( 1922 ) - warehouseman liable only for his own 
negligence and not for negligence of a 
preceding warehouseman, § 3 U17RA, 6 Del. C 503. 

(2) Contractual Limitation Of Liability . 
Section 7~20ip(2) Is a now statutory provision 
dealing with the question of enforcing 

contract provisions limiting damages in caso 

of loss or damage to the goods. It clarifies 
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an ambiguity containod in § 3 of UWRA, 6 Dol, 

C 503* which merely provided that receipts 
could not contain terms impairing the obliga¬ 
tion of reasonable care but did not 
affirmatively deal with the question of 
limitation of damages. Clauses such as those 
permitted by § 7“2Oip(2) have boon sustained. 
See Rapp v, Washington Storage & Warehouse & 
Van_£o., 75 Misc. l 6 , 134- N.Y.S. 855 (1911); 
David v. United Security Associated Ware¬ 
houses, Inc .. 86 N.Y.S.2d 236 (1949); Silvestcl 
v. South Orange Storage Corp .. 1 4 N.J. Super. 
205 > 8 l A. 2 d 502 (1951); Samelson v. Harper^ 
Furs y Inc. , l44 Conn. 368 , 131 A,2d 827 (1957); 
Hischemoeller v. National Ice & Cold Storage 
Co of Calif . j 46 Cal.2d 318, 294 P.2d 433 
(1956),. 

G-ood faith requirements of § 1-203, 
supra, would be applicable to § 7 - 204 ( 2 )* 

Even prior to the Code, the case of 
De Cecchis v, Evers , 174 A.2d 463 ( 1961 ) hold 
that a $50 limitation on liability was 
invalid where the oral bailment contract did 
not contain such a specification and the 
bailee did ncrt conspicuously set it forth in 
the warehouse receipt or otherwise bring It 
to the attention of the bailor, a householder. 

(3) Timo And Manner Of Presenting Claims . 
Section 7-204(3) provides for Inclusion in 
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the receipt or tariff of reasonable terms 
specifying tho time and placo for presenting 
claims. Although this is a now statutory 
provision it is in accord with case law. Soo 
Celanoso Corp. of America v. Mayor and Council 
of Wilmington , I 4.6 Del. Ill)-, 78 A,2d 24-9 (1950^ 
Jonos v. Cunard Steamship Go. Ltd ., 238 App. 
Div. 172, 263 N.Y.S. 769 (1933)| 

Section 7 —204-(4-) need not bo enacted in 
Delaware, 

DEFINITIONAL CROSS REFERENCES: 

’'Action'', Section 1-201. 

"Agreed". Section 1-201. 

"Goods'*. Section 7-102, 

"Reasonable timo". Section 1—204-- 
"Sign". Section 1-201. 

"Term". Section 1-201. 

"Value". Section 1-201. 

"Warehouse receipt". Section 1-201. 
"Warehouseman". Section 7“102. 

"Written". Section 1-201. 

Section 7“205« Title Under Warehouse Receipt Defeated in Certain 
Cases . 

A buyer In the ordinary course of business of fungible goods 
sold and delivered by a warehouseman who is also In tho business of 
buying and selling such goods takes froo of any claim under a ware¬ 
house receipt even though It has been duly negotiated. 

DELAY/ARE STUDY COMMENT 
Section Y~20$ has no statutory 
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counterpart in tho Uniform Acts* Casos have 
hold, contrary to § 7-205j that a purchaser 
who buys fungible goods subject to a ware¬ 
house receipt is liable to tho holder of tho 
receipt. See Bonnott & Go, v. Brooko . lip6 Ala. 
4-90* k-1 So. 1 ) 4.9 (1906)j Kendall Produco Go, y. 
Terminal Warehouse & Toa Co .. 295 Pa. I 4 . 50 , 1J4.5 
A.511 (1927) “ tho court in ruling in favor of 
the warehouse receipt holder noted that the 
beans in question were physically fungible 
but stressed the point that they had in fact 
been kept in separate bins in the warehouse! 
Hall v. Pillsbury , I 4 .i 1 . Minn. 33* 4-4- N.W. 673 
(1890). Other cases have held that the owner 
of the receipt is estopped to complain by 
virtue of tho fact that ho left fungible goods 
in tho hands of a dealer. See Proston v» 
Witherspoon , 109 Ind. 4-57, 9 N.E. 585 (1886), 
Section 7“205 accords, with the results in the 
Preston case and in effect is a particular 
application to fungible goods of tho general 
policy of § 2 - 403 ( 2 ) that entrusting possession 
of goods to a merchant who deals in such goods 
givos tho merchant power to transfer all 
rights to a buyc-r in tho ordinary course of 
business. Sec § 1-201(9). 

Section 7~205 would appear to be prefer¬ 
able to tho earlier contrary caso law since? 
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(1) tho courts aro oagor to find estoppel to 
circumvent the assertions of tho receipt 
holder, (2) there are considerable practical 
difficulties in tracing fungibles and granting 
a priority to the receipt holder adds little 
to the commercial acceptability of such 
receipts since in the final analysis the 
receipts circulate on tho credit of the ware¬ 
houseman, and (3) the earlier rule would 
leave the bona fide purchaser of tho goods as 
a general creditor of the warohousoman oven 
though there is little ho could do to guard 
against the loss. The Co do rule would leave 
the receipt holder with a prior claim to a 
share of what grain remains in tho warehouse, 
DEFINITIONAL CROSS REFERENCES i 
‘'Buyer In ordinary course of business 11 . 

Section 1-201. 

‘'Delivery 1 ', Section 1-201, 

“Duly negotiate". Section 7-501. 

'’Fungible” goods. Section 1-201. 

"Goods'’. Section 7“102. 

"Valuo”, Section 1-201. 

"Warehouse rocoipt". Section 1-201. 
"Warohousoman". Section 7-102. 

Section 7"206. Termination of Storage at Warehouseman } s Option . 

(1) A warehouseman may on notifying tho person on whoso account 
the goods aro held and any other person known to claim an interest 
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In the goods requiro payment of any charges and removal of tho goods 
from tho warehouse at tho termination of tho period of storage fixed 
by tho document, or, if no poriod is fixed, within a stated period 
not less than thirty days after the notification. If tho goods aro 
not removed before the date specified In the notification, the ware¬ 
houseman may sell them In accordance with the provisions of the 
section on onforcoment of a warehouseman’s lien (Section 7-210), 

(2) If a warehouseman in good faith believes that the goods aro 
about to deteriorate or decline in value to less than the amount of 
his lien within the time prescribed In subsection (1) for notifica¬ 
tion, advertisement and sale, the warehouseman may specify in tho 
notification any reasonable shorter time for removal of tho goods 
and in case tho goods are not removed, may sell them at public sale 
held not less than one week after a single advertisement or posting. 

(3) rf as a result of a quality or condition of the goods of 
which tho warehouseman had no notice at tho time of deposit the 
goods are a hazard to other property or to tho warehouse or to 
persons, the warehouseman may sell the goods at public or private 
sale withint advertisement on reasonable notification to all persons 
known to claim an interest in tho goods. If the warehouseman after 
a reasonable effort is unable to sell the goods ho may dispose of 
them In any lav/ful manner and shall Incur no liability by reason of 
such disposition. 

(Ip) Tho warehouseman must deliver the goods to any person 
entitlod to them under this Article upon due demand made at any time 
prior to sale or other disposition under this section. 

(5) The warehouseman may satisfy his lion from the proceeds of 

any sale or disposition under this section but must hold the balance 

for delivery on tho demand of any person to whom he would have been 
bound to deliver the goods. 7“23 



DELAWARE STUDY COMMENT 


(1) General Rules Ro Termination , 

Existing statutes impose no duty of continuing 
storage on a warehouseman. Therefore, in the 
absence of express or implied agreement as to 
a minimum storago time, ho has a theoretical 
right to terminate storage at any time upon 
reasonable notice to the bailor. See 
Emerald & Phoenix Brewing Co, v, Leonard , 

22 Misc. 120, I 4.8 N.Y.S. 706 ( 1897 ). 

Section 7”206(1) permits the warehouse¬ 
man after duly giving notice to interested 
parties to require payment of charges due 
and removal of the goods at the termination 
of the fixed period of storage. It also 
provides the warehouseman with a procedure for 
termination of storage arrangements of 
indefinite duration even whore the storage 
charges are paid. In this latter situation it 
imposes a period of required storage for 30 
days after notification of Intent to toiminate, 
and gives the warehouseman the same right 
thereafter to sell the goods as in the case of 
unpaid charges, 

(2) Decline In Value Or Deterioration Of 
Goods , Section 7”2o6(2) is substantially 
similar to § 3 I 4 . of the TJWRA, 6 Del, C 534* 

However, i 7“206(2) makes a decline in the 
market value as well as deterioration of the 
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goods a basis for exercise by the warehouseman 
of his right to terminate the storage arrange¬ 
ments. In addition the Code permits a public 
sale within one week after advertisement or 
posting following reasonable notice to remove 
with which the bailor does not comply. Undor 
§ 34- of the UWRA, the warehouseman was 
permitted a public or private sale, without 
advertisement, promptly after failure of tho 
bailor to removo tho goods after duo notice, 

(3) Hazardous Goods . Section 7“206(3) 
is also generally in accord with § 3ip of tho 
UWRA, 6 Del. C 534-* However, tho Code limits 
its application to cases whore tho warehouse¬ 
man had no notice of tho hazardous nature of 
the goods at tho time of deposit, and docs 
not limit tho kinds of hazards covered to 
goods which by their "odor, leakage. Inflamma¬ 
bility or oxplosivo nature'" are liable to 
cause harm. 

Tho Code also limits to hazardous goods 
the privilege of disposing of tho goods in 
any lawful manner after an unsuccessful 
attempt to sell. Section 34- of the UWRA 
extended that right to the specified types of 
hazardous goods and also to goods merely 
deteriorating in value. 

(4-) Right Of Redemption , Tho right of 
redemption given by § 7-206 (Ip) is apparently 
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broader than that given under § 34 °f the 
UWRA, 6 Del. C 534* The Code permits "any 
person entitled” to redeem the goods, while 
§ 3lp of the UWRA gives the right literally 
only to those entitled to notice, that is the 
owner or person in whose name the goods were 
stored. However, even under this UWRA. 
provision dealing with perishable and hazardous 
goods, it would probably be reasonable to 
assume that any transferee of a receipt 
would be held to have acquired the right of 
redemption along with all the other rights in 
relation to the goods formerly held by the 
depositor. Section 7-206(4-) is substan¬ 
tially in accord with § 33 of the UWRA, 6 Del, 
C 533 which is tho general UWRA provision 
dealing with tho satisfaction of tho waro- ' ~ 
houseman’s lien by sale and grants the right 
of redemption to 11 any person claiming a 
right of property or possession" if he is 
"entitled" to tho goods. 

Under § 7-206(4) tho right of redemption 
is effoctive at any time "prior to sale or 
other disposition," whereas § 34 of tho UWRA 
purports to cut tho right off at tho expira¬ 
tion of tho removal timo specified in tho 
warehouseman’s notice. However, § 33 of the 

UWRA, 6 Del. C 533, provides for a right of 

redemption "at any time before the goods 
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aro ... sold"* 

(5) Satisfaction Of Lien . The provisions 
of § 7-206(5) pertaining to satisfaction of a 
lion by a warehouseman from the proceeds of 
any sale or disposition made by him of tho 
goods aro in accord with §§ 33 and 3 I}. of tho 
UWRA, 6 Del, C 533 and 53lf. 

DEFINITIONAL CROSS REFERENCES; 

''''Delivery”. Section 1-201. 

"Document 11 . Section 7“102. 

"Good faith". Section 1-201. 

"Goods". Section 7“102* 

"Notice”. Section 1-201, 

"Notification". Section 1-201. 

"Person", Section 1-201. 

"Reasonable time”. Section 1-20If.. 

"Value". Section 1-201. 

"Warehouseman", Section 7“102. 

Section 7~207. Goods Must Bo Kept Separate; Fungiblo Goods . 

(1) Unless tho warehouse receipt otherwise provides, a ware¬ 
houseman must keep separate the goods covered by each receipt so as 
to permit at all times Identification and delivery of those goods 
except that different lots of fungible goods may bo commingled. 

(2) Fungible goods so commingled are owned in common by the 
persons entitlod thereto and the warehouseman is severally liable 
to each owner for that owner’s share. Whore because of overissue a 
mass of fungiblo goods is insufficient to meet all the receipts 
which the warehouseman has issued against it, tho persons entitled 

include all holders to whom overissued receipts have been duly 
negotiated. 
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DELAWARE STUDY COMMENT 

Section 7-207 is substantially in accord 
with §§ 22 and 23 of the UWRA, 6 Dol. 0 £22 
and 523 * However, § 7-207(1) of the Code 
specifically permits commingling of fungible 
goods "'unless tho warehouse receipt otherwise 
provides,” whereas § 23 of tho UWRA permitted 
such commingling only whoro ’’authorized by 
agreement or by custom,” 

In addition because of tho definition 
of fungible goods in § 1-201(17) of tho Code 
which permits tho treatment of any goods as 
fungible by special agreement, the Code 
permits commingling not only of goods 
fungible by their nature or usage, but also 
of goods made fungible by a particular 
contract or document. 

Sections 22 and 23 of tho UWRA, 6 Dol, 

C 522 and 523 permit ’’depositors” of 
commihglod- goods to’ sharo in tho mass of 
fungible goods and tho claims against the 
warehouseman, Soe Curacao Trading Co, v. 
Federal Ins, Co .. 137 F.2d 911 (2d Cir, 19 ^ 3 ) 
cort, denied, 321 U.S, 765 (1944)* Section 
7-207(2) makes It clear that all persons to 
whom overissued warohouso receipts have boon 
duly negotiated - including a bona fide 
purchasor of tho negotiable receipt which in 
fact did not represent a deposit - havo 
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those rights! Soo Brauchcr, Documents of 
Title , 99 (1958). 

DEFINITIONAL CROSS REFERENCES: 

‘'Delivery". Section 1-201. 

"Duly negotiate". Section 7 - 501. 

"Fungible" goods. Section 1-201. 

"Goods", Section 7-102. 

"Holder". Section 1-201. 

"Person", Section 1-201, 

"Warehouse receipt". Section 1-201. 
"Warehouseman". Section 7“102. 

Section 7“208. Altered Warehouse Receipts, 

Where a blank in a negotiable warehouse receipt has been filled 
in without authority, a purchaser for value and without notice of 
the want of authority may troat the insertion as authorized. Any 
other unauthorized alteration loaves any receipt enforceable against 
the issuer according to its original tenor. 

DELAWARE STUDY COMMENT 
The first sentence of § 7~208 provides 
that where a blank in a negotiable warehouse 
rocoipt has been filled in without authority* 
a purchaser for value and without notice of 
the lack of authority may troat the insertion 
as authorized. This is in accord with the 
principle followed by Article 3 of the Code 
with reference to negotiable paper. See §§ 
3-115 and 3~ipO7(3) ^ supra. Although the 
matter is not expressly covered by i 13 of 
the UWRA* 6 Del. C 513 > the unauthorized 
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filling in of blanks would probably bo 
treated under the language of that section as 
an unauthorized alteration and therefore 
would not bind the warehouseman oven though 
he was responsible for the issuance of a 
receipt with a blank. 

The second sentence of i 7"208 permits 
the holder, including a person who made a 
fraudulent alteration, or a purchaser with 
notice thereof, to enforce any receipt, 
whether negotiable or non-negotiable, against 
the issuer according to its original tenor. 
Section 13 of the UWRA is unclear on this 
point. It provides that ’’material and 
fraudulent alteration of a receipt shall not 
excuse the warehouseman who issued it from 
liability to deliver, according to the terms 
of the receipt as originally issued, the 
goods for which it was issued, but shall 
excuse him from any other liability to tho 
person who made tho alteration and to any 
person who took with notico of the altera¬ 
tion,” No cases dealing with this matter 
under § 13 of the UWRA have been found, 
DEFINITIONAL CROSS REFERENCES.* 

"Issuer”, Section 7-102. 

'’Notice”, Section 1-201, 

'’Purchaser”. Section 1-201, 

'’Value”, Section 1-201, 

".Warehouse receipt". Section 1-201, 
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Section 7“209« Lion of Warehouseman , 


(1) A warehouseman has a lion against the bailor on the goods 
covered by a warehouse receipt or on tho proceeds thereof in his 
possession for charges for storage or transportation (including 
demurrage and terminal charges), insurance, labor, or charges 
present or future in rotation to tho goods, and for expenses 
necessary for prosorvation of the goods or reasonably incurred in 
their sale pursuant to law. If the person on whoso account tho 
goods aro hold is liable for liko charges or expenses in rotation 
to other goods whenever deposited and it is stated in the receipt 
that a lien is claimed for charges and expenses in relation to other 
goods, the warehouseman also has a lien against him for such charges 
and expenses whether or not the other goods have been delivered by 
the warehouseman. But against a person to whom a negotiable ware¬ 
house receipt is duly negotiated a warehouseman's lien is limited to 
charges in an amount or at a rate specified on the receipt or if no 
charges are so specified then to a reasonable charge for storage of 
tho goods covered by the receipt subsequent to the date of tho 
receipt. 

(2) Tho warehouseman may also reserve a security intorost 
against tho bailor for a maximum amount specified on tho receipt for 
charges other than those specified in subsection (1), such as for 
money advanced and interest. Such a security interest is governed 
by the Article on Secured Transactions (Article 9)» 

(3) A warehouseman's lien for charges and expenses under sub¬ 
section (1) or a security interest under subsection (2) is also 
effective against any person who so entrusted the bailor with 
possession of tho goods that a pledge of them by him to a good 
faith purchaser for value would have been valid but is not effective 
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against a person as to whom the document confers no right in the 
goods covered by it under Section 7~$03, 

(4) A warehouseman loses his lion on any goods which ho 
voluntarily delivers or which he unjustifiably refuses to deliver, 

DELAWARE STUDY COMMENT 
Section 7-209 substantially adopts, 
subject to the changes indicated below, the 
rules of law relating to warohousoman's liens 
now found in §§ 27 through 32 of the TJWRA, 

6 Del. C 327 through 332. 

(1) & (2) Warohous eman 1 s Lien - General 
Provisions, Security Interest . Section 
7~209(1) like the UWRA provides for a 
specific lion for storage and charges which 
arise from the bailment. Unlike the UWRA, 

§ 7 - 209 ( 2 ) also provldos for the creation of 
a security interest in the stored goods which 
will sorvo as collateral for advances made by 
the warehouseman to the bailor, Tho § 7-209 
(2) lien is basod specifically upon a 
security agreement between tho warehouseman 
and the bailor, rather than arising auto¬ 
matically from tho bailment as is the case of 
tho lion created by § 7 - 209 ( 1 ). 

The warehouseman's lien created by 

§ 7“209(1) attaches automatically with 

a 

respect to goods covered by/non-negotiablo 

receipt, Whore a non-negotiable receipt Is 

Issuod, the warehouseman may make his 
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specific lion into a general lien, i.e* one 
covering charges on other goods, by a nota¬ 
tion on the receipt that tho lien is claimed 
for such charge and oxpensos in relation to 
other goods, ovon those previously 
surrendered, Tho existing Delawaro case law 
has boen interpreted to create such a general 
lien in casos involving non-negotiable 
documents without tho requirement of such a 
notation, Soo Milford Packing Co, v, Isaacs , 
90 A.2d 796, 799 (1952); See also Harbor 
View Marine Corp, v, Braudy , 189 F.2d iq.8l 
(1st Cir, 1951). 

The last sontonce of § 7-209(1) makes 
the above rules applicable to negotiable 
receipts except that, as against a person to 
whom the receipt has boen "duly negotiated" 
(see § 7-501), the lion is limited to the 
amount or rate spocificd on tho receipt* 
Although the warehouseman*s lien attaches 
automatically to tho goods covered by a 
negotiable receipt, in tho absence of such a 
specific notation, it is limited in amount 
to a reasonable charge for storage after the 
date of tho negotiable receipt so far as a 
holder by duo negotiation Is concerned* 

Section 7”209(2) makes it cloar that in 
addition to tho traditional warehouseman’s 
lion, the warehouseman may by agreement with 
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tho bailor, uso tho stored goods as 

collateral for advances which he extends 

other than those incidental to storing or 

expressly 

handling the goods. The UWRA did not/contain 
any comparable provision. ~ See 

§ 28 , UWRA, 6 Del. C £ 28 . Section 7"209(2) 
makes it clear that such advances, unlike 
charges for storage and handling, are not 
directly related to the storage contract and 
should bo governed by the requirements of 
Article 9 the Code. Xt also imposes the 
requirement that the receipt specify tho 
maximum amount and limits tho security 
interest to tho amount specified. See also 
§§ 7-202(2)(i) and 9-102(2). 

( 3 ) Unauthorized Bailment . Section 
7-209(3) is comparable to ^28 of the UWRA, 

6 Del, C 528(2) pursuant to which a ware¬ 
houseman’s lion claim or security interest 
is effective against the owner of goods in 
the case of unauthorized bailment only 
where the depositor would have had power to 
pledge tho goods, 

(It.) Loss Of Lien. Section 7-209 (lj-) is 
in accord with §29, UWRA, 6 Del. C 529. 

DEFINITIONAL CROSS REFERENCES: 

"Deliver''. Section 1-201. 

"Document". Section 7-102. 

"Goods", Section 7“102. 
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"Money". Section 1-201 


"Person", Section 1-201, 

"Purchaser"i Section 1-201, 

"Right", Section 1-201, 

"Security interest". Section 1-201. 

"Value”. Section 1-201. 

"Warehouse receipt". Section 1-201, 
"Warehouseman", Section 7-102, 

Section 7~210, Enforcement of Warehouseman's Lien . 

(1) Except as provided in subsection (2), a warehouseman's lien 
may be enforced by public or private sale of the goods in block or 
in parcels, at any time or place and on any terms which are 
commercially reasonable, after notifying all persons known to claim 
an interest in the goods. Such notification must include a state¬ 
ment of the amount due, the nature of tho proposed sale and the 
time and place of any public sale. The fact that a better price 
could have been obtained by a sale at a different time or in a 
different method from that selected by the warehouseman is not of 
itself sufficient to establish that tho sale was not made in a 
commercially reasonable manner. If the warehouseman either sells 
the goods in the usual manner in any recognized market therefor, or 
if he sells at the price current in such market at the time of his 
sale, or if ho has otherwise sold in conformity with commercially 
reasonable practices among dealers in tho typo of goods sold, he has 
sold in a commercially reasonable manner, A sale of more goods than 
apparontly necessary to bo offered to insure satisfaction of the 
obligation is not commercially reasonable except in cases covered by 
the preceding sentence. 
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(2) A warehouseman’s lion on goods other than goods stored by 
a merchant In the course of his business may be enforced only as 
follows: 

(a) All persons known to claim an interest in the goods 
must be notified, 

(b) The notification must be delivered in person or sent 
by registered or certified letter to the last known 
address of any person to bo notified, 

(c) The notification must include an itemized statement of 
the claim, a description of the goods subject to the 
lien, a demand for payment within a specified time not 
less than ten days after receipt of the notification, 
and a conspicuous statement that unless the claim Is 
paid within that time the goods will be advertised for 
sale and sold by auction at a specified time and place, 

(d) The sale must conform to tho terms of the notification, 

(e) Tho sale must be held at tho nearest suitable place to 
that whore the goods are held or stored, 

(f) After the expiration of tho time given in the notifica¬ 
tion, an advertisement of the sale must bo published 
once a week for two weeks consecutively in a news¬ 
paper of general circulation whore tho sale Is to be 
held, Tho advertisement must include a description of 
the goods, the name of tho person on whoso account they 
are being held, and the time and place of tho sale, 

Tho sale must take place at least fifteen days after 
tho first publication. If there Is no newspaper of 
general circulation whore tho sale is to bo held, tho 
advertisement must be posted at least ten days boforo 
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the sale In not loss than six conspicuous places In 
the neighborhood of tho proposed salo, 

(3) Before any salo pursuant to this section any person claim¬ 
ing a right in tho goods may pay tho amount nocossary to satisfy 
tho lien and tho reasonable expenses incurred undor this section. 

In that event tho goods must not bo sold, but must bo retained by 
the warehouseman subject to the terms of the rocoipt and this 
Article, 

(i|.) Tho warehouseman may buy at any public sale pursuant to 
this section, 

(5) A purchaser in good faith of goods sold to onforco a ware¬ 
houseman *s lion takes the goods froo of any rights of persons 
against whom tho lien was valid, despite noncomplianco by tho ware¬ 
houseman with the roquiroments of this section, 

(6) The warohousoman may satisfy his lien from the proceeds of 
any salo pursuant to this section but must hold the balance, if any, 
for delivery on demand to any person to whom he would have boon 
bound to deliver the goods, 

(7) The rights provided by this soction shall bo in addition 
to all other rights allowed by law to a creditor against his debtor, 

(8) Where a lien is on goods stored by a merchant in the 
course of his business the lien may be enforced in accordance with 
either subsection (1) or (2), 

(9) The warehouseman is liable for damages caused by failure 
to comply with tho requirements for sale under this section and in 
case of willful violation is liable for conversion, 

DELAWARE STUDY COMMENT 

(1) Foreclosure Against Goods Stored By 
A Merchant In The Course Of His Business , 
Section ^-210(1) and § 7-210(8) havo no 


statutory counterpart in tho prior uniform 
act. Where tho lion arises out of storage of 
goods by a merchant in the course of his 
business those provisions would permit a 
warehouseman to choose between a new simpli¬ 
fied foroclosuro procedure based on ’’commercial 
reasonableness" and one substantially 
similar to the existing procedure, Seo 
Comment to § 7-210(2), infra, Tho now 
procedure requires notico to all persons 
claiming an interest in tho goods, but 
reduces the technical requirements as to such 
notico and tho sale. 

Although not expressly so provided, the 
definition of "merchant" contained in § 2-10lp 
apparently is applicable in § 7-210# The 
distinction between a merchant and a non- 
merchant in § 7 ~ 210 ( 1 ) is consistent with the 
provisions of § 2 - 706 , supra, dealing with 
tho seller’s right to rosell the goods upon 
the buyer’s broach. 

Under § 7-210(1) the sale may be "public 
or private" as distinguished from § 33 of 

tho UWRA, 6 Dol, C 533 f which permitted only 
foreclosures at public auction. Section 
7 - 210 ( 1 ) does not require publication of 
notico in a newspaper as did § 33 of tho UWRA, 
Soe Montesano v# Liberty Warehouse Co, , 

121 N.J.L. 12 Ip, 1 A. 2 d ip 62 ( 1938 ), 
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(2) For o closure Vorsus Non-Mo reliant . 
Section 7-210(2) is applicable to enforcement 
of the warehouseman*s lien on goods "other 
than goods stored by a merchant in tho 
course of his business,” It is optional In 
commercial storage cases and mandatory In all 
others. It also requires a public sale on 
notice and after publication, 

(3) Right Of Redemption , Section 
7-210(3) is substantially in accord with the 
redemption provision of the last paragraph 
of § 33 of the UWRA, 6 Del, C 533, except 
that the Code requires the warehouseman to 
retain the goods upon payment, while the 
UWRA provision permits delivery to tho 
person paying If such person is entitled 
under tho document, 

(ip) Right Of Warehouseman To Buy At 
Public Sale, Section 7-210(4-) permitting 
tho warehouseman to buy at any public sale 
will change tho caso law which has developed 
under § 33 0 f tho UWRA, 6 Dol. C 533, Sec 
Milford Packing Co, v, Isaacs , 1}_7 Dol, 308, 

90 A,2d 796 (1952)| Morris v. Harder*s Fire¬ 
proof Storage Co ,, I87 Ill, App, 72 (I91J4.), 
See also Jones V, National Chatauqua County 
Bank of Jamostown , 272 App, DIv, 14-21, 74 - 

N.Y.S.2d 4-98 (1947) - agreement botweon tho 
parties may authorize tho pledgee to buy at 
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a public sale, 

(5) Rights Of Good Faith Purchaser * 
Section 7~210(5) provides that a purchaser in 
good faith of goods sold to enforce a valid 
warehouse lien takes the goods froo and 
clear of claims by anyone against whom tho 
lion was valid, oven though tho warehouseman 
fails to comply with tho procedure set out 
in § 7“210. This is a now statutory pro¬ 
vision and is in conformity with tho fore¬ 
closure provisions pertaining to security 
interests sot forth in § 9-50I4-(If). Under 
existing law a bona fide purchaser for value 
at a non-conforming sale would probably 
acquire no rights to tho goods# 

Section 7-210(5) should be read in 
connection with § 7-210(9) which makes the 
warehouseman liable for damages caused by 
his failure to observe the foreclosure pro¬ 
cedures of § 7-210# Under § 7-210(9) where 
a sale not complying with the statute occurs 
and the violation is willful, the action of 
the warehouseman is deemed to be a conversion 
and he is therefore liable for tho full value 
of tho goods. Section 7-210(9) changos the 
existing case law to tho extent that in non-* 
willful cases it would limit the warehouse¬ 
man's liability to actual damages, Soo 


Lake v. t)yo , 232 N.Y. 209, 133 N.E. 1^8 
(1921 ); Weinstein v, Santini Transfer Co, , 
155 Misc* 139, 278 N.Y.S. 388 (1935)5 
Heaton v, Hoerr , 66 N.D. I4.30, 266 N.W. 261 
(1936) j ’ '■ . and Hirsch v, 

Hubert Transfer & Storage Co. , 136 Pa, Supor, 

605, 8 A. 2d I4.26 (1939). 

(6) Distribution Of Proceeds , Section 
7-23.0(6) which provides that the warehouse¬ 
man may satisfy his lien from the proceeds 
of the sale but must hold any balance for 
delivery to the person to whom ho would have 
been bound to deliver the goods if there had 
been no sale, is in accord with §33, TJWRA, 

6 Del. c 533. 

(7) Additional Rights Of Warehouseman , 
Section 7-210(7) which provides that the 
rights set forth in § 7-210 are in addition 
to all other rights allowod by law to the 
creditor against his debtor, is in accord 
with § 35, UWRA, 6 Del. C 535. 

(8) Foreclosure Versus Goods Stored By 
A Merchant In The Course Of His Business , 

See Delaware Study Comment to § 7-210(1), 

s upra• 

(9) Liability For Failure To Comply 
With Forced Sale Requirements , See Delaware 
Study Comment to § 7-210(5), supra. 



DEFINITIONAL CROSS REFERENCES: 
"Bill of lading". Section 1-201. 
"Conspicuous". Section 1-201. 
"Creditor". Section 1-201. 
"Delivery". Section 1-201. 
"Document". Section 7-102:# 

"Good faith". Section 1-201. 
"Goods". Section 7-102. 
"Notification". Section 1-201. 
"Notifios", Section 1-201. 
"Person", Section 1-201. 
"Purchaser". Section 1-201. 
"Rights", Section 1-201, 

"Term". Section 1-201. 
"Warehouseman". Section 7“102. 


7-^2 



PART 3 

BXLLS OF LADING; SPECIAL PROVISIONS 


Section 7"301* Liability for Non-Receipt or Misdescription; "Said 
to Contain"; "Shipper*s Load and Count”; Improper Handling. 

(1) A consignee of a non-negotiable bill who has given value in 
good faith or a holder to whom a negotiable bill has been duly 
negotiated relying in either case upon the description therein of 
the goods, or upon the date therein shown, may recover from tho 
issuer damages caused by tho misdating of the bill or the non- 
receipt or misdescription of tho goods, except to the extent that 
the document indicates that the issuer does not know whether any 
part or all of tho goods in fact were received or conform to tho 
description, as whore the description is in terms of marks or 
labels or kind, quantity, or condition or the receipt or description 
is qualified by "contents or condition of contents of packages 
unknown®, "said to contain", "shipper*s weight, load and count" or 
the like, if such indication be true, 

(2) When goods are loaded by an issuer who is a common carrier, 
the issuer must count the packages of goods If package freight and 
ascertain tho kind and quantity if bulk freight. In such cases 
"shipper's weight, load and count" or other words Indicating that 
the description was made by the shipper are ineffective except as to 
freight concealed by packages, 

(3) When bulk freight is loaded by a shipper who makes avail¬ 
able to the Issuor adequate facilities for weighing such freight, 
an issuor who is a common carrier must ascertain the kind and 
quantity within a reasonable time after receiving tho written 

request of the shippor to do so. In such cases "shipper's weight" 
or other words of like purport are ineffective. 


(If.) The issuer may by inserting in the bill the words n shipperfe 
weight, load and count” or othor words of like purport indicato 
that the goods were loaded by the shipperj and if such statement bo 
true the issuer shall not be liable for damages caused by the 
improper loading. But their omission does not imply liability for 
such damages, 

(5>) The shipper shall be deemed to havo guaranteed to the 
issuer the accuracy at the time of shipment of the description, 
marks, labels, number, kind, quantity, condition and woight, as 
furnished by himj and the shipper shall indemnify the issuer 
against damage causod by inaccuracies in such particulars. The 
right of the issuer to such indemnity shall in no way limit his 
responsibility and liability under the contract of carriage to any 
person other than the shippor, 

DELAWARE STUDY COMMENT 

(1) Misdescription, Incorrect Date, Non- 
Receipt Of Goods; Disclaimer By Issuer, 
Section 7“301(1) is substantially in accord 
with § 23 of the UBLA, 6 Del, C 323. How¬ 
ever, the Code*s specific reference to mis¬ 
dating is not in the UBLA, The Federal Bills 
of Lading Act was amended (44 Stat, llj-jpO, 

1927, as amended 49 U.S.C, Section 102) to 
exprossly cover misdating. This amendment 
was onactod to overrule Brown v. Union 
Pacific R,R, , 113 Kan. 726 , 2l6 P. 299 (1923), 
aff*d, 267 U.S. 255 (1925),which docidod 
that a holder was not permitted to recover 
the loss which accrued to him as a result of 
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misdating because misdating was not within 
the statutory provision covering the descrip¬ 
tion of goods. The Code specifically adopts 
the FBLA amendment and thereby expressly 
gives protection in the misdating situation. 

The class of persons to whom an issuer 
is liable is more restricted under § 7-301(1) 
than under the UBLA, Undor the Code, in the 
case of a negotiable bill, the holder not 
only must have given value in good faith, but 
must have had the bill "duly negotiated” to 
him. (See § 7-501(1].)). 

The portion of § 7-301(1) which pro¬ 
vides that the issuer may exonerate itself 
from liability for non-receipt or misdescrip¬ 
tion by duly providing In the bill of lading 
language to the effect that loading was 
pursuant to "shipper*s load and count” is in 
accord with § 23 of the UBLA, 6 Del. C 323. 

(2)&(3) Limitation Of Exoneration Where 
Loading Is By Issuer Who Is A Common Carrier; 
Bulk Freight - Availability Of Weighing 
Facilities . Section 7“301(2) and (3) set 
forth limitations on the Issuer’s right to 
exonerate himself from liability on the bill 
of lading. If the Issuer is a common 
carrier, it must count the number of packages 
if the freight is packaged, and ascertain the 
kind and quantity of freight whore it Is In 



bulk, Uso of Generation language such as 
"shipper’s weight, load and count" in such 
cases is ineffective except as to freight 
concealed by packaging. 

If the issuer is a common carrier and 
bulk freight is loaded by a shipper, the 
carrier under the provisions of § 7-301(3) 
must ascertain tho kind and quantity of 
froight within a reasonable time after 
receiving the written request of tho shipper 
to do so if adoquato facilities for weighing 
are made available by tho shipper. In such 
cases exoneration language such as "shipper* 
weight, etc," is ineffective* 

Sections 7”301(2) and (3) are sub¬ 
stantially in accord with §§. 20 and 21 of 
the FBLA but have no express counterparts in 
the UBLA, 

(4) Exoneration, Section 7“301(4.) 
restates tho portions of § 23 of the UBLA, 

6 Del, C 323 i pertaining to the issuer’s 
right to exonerate himself from liability. 
The official comments of the Code draftsmen 
expressly stato that "the Issuer is liable 
on documents issued by an agent, contrary to 
instructions of his principal, without 
receiving goods. Wo disclaimer of this 
liability Is permitted sinco it Is not a 


matter either of tho care of the goods or 
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their description#” See Comment 3* A.L.I. 
and N.C.C„U,S#L#, 1962 Official Text and 
Comments Edition Uniform Commercial Code# p , 

5 oo, 

(5) Shipper*s Warranty To Issuer. 

Section 7“301(5) is new statutory law. It 
imposes an absolute liability on the shipper 
to indemnify the issuer against damage caused 
by inaccuracies furnished in regard to the 
goods shipped* This section codifies a 
practice which is frequently followed in 
reference to special shipments, pursuant to 
which carriers require shippers to guarantee 
the accuracy of information regarding the 
quantity torm of tho bill of lading* 
DEFINITIONAL CROSS REFERENCES: 

"Bill of lading”. Section 1-201. 

"Consignee”. Section 7“102. 

"Document”. Section 7“102. 

"Duly negotiate"* Section 7”5>01. 

"Good faith”. Section 1-201, 


"Goods” . 

Section 7 _ 102. 

"Holder". 

Section 1-201 

"Issuer”. 

Section 7-102 

"Notice". 

Section 1-201 

"Party”. 

Section 1-201. 

"Purchaser". Section 1- 


"Receipt of goods”. Section 2-103. 
"Value” • 


Section 1-201. 



Section 7-302* Through Bills of Lading and Similar Documents , 

(1) The issuer of a through bill of lading or other document 
embodying an undertaking to bo performed in part by persons acting 
as its agents or by connecting carriers is liable to anyone entitled 
to recover on the document for any broach by such other persons or 
by a connecting carrier of its obligation under the document but to 
the extent that the bill covers an undertaking to bo performed over¬ 
seas or in territory not contiguous to the continental United States 
or an undertaking including matters other than transportation this 
liability may bo varied by agreement of the parties, 

(2) Whore goods covered by a through bill of lading or other 
document embodying an undertaking to be performed in part by persons 
other than the issuer are received by any such person, ho is subject 
with rospect to his own performance while the goods are in his 
possession to the obligation of the issuer. His obligation is 
discharged by delivery of the goods to another such person pursuant 
to the document, and does not include liability for broach by any 
other such persons or by the issuer, 

(3) The issuer of such through bill of lading or other document 
shall be entitled to recover from the connecting carrier or such 
other person in possession of the goods when the breach of the 
obligation under the document occurred, the amount it may be required 
to pay to anyone entitled to recover on tho document therefor, as 
may be evidenced by any receipt, judgment, or transcript thereof, 
and the amount of any expense reasonably incurred by it in defending 
any action brought by anyone entitled to recover on tho document 
therefor. 
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DELAWARE STUDY COMMENT 
11) Issuer *s. Liability For Broach Bv 
J ts Agent Or A Connecting Carrier , Section 
7 - 302 ( 1 ) imposes liability on the issuer for 
faults of its agents or connecting carrier. 
Section 7~302(3) gives the issuer a right of 
recourse against such an agent or connecting 
carrier. See Carmack Amendment to the 
Interstate Commerce Act, 4-9 U.S.C. if 20(11) 
& (12), There Is no prior uniform statutory 
counterpart to § 7 - 302 ( 1 ) # 

Under the Common La?/, liability was 
imposed on the Issuor for faults of the 
connecting carrier only where such liability 
was 11 contracted for”. (See Baltimore and 
Philadelphia Stoamboat Co, v. Brown , 54- Pa, 

77 (1867); Pa, R,R, Co, v. Berry , 68 Pa, 272 
( 1872 ) ; Clyde V, Hubbard . 88 Pa. 3^8 ( 1879)5 
Philadelphia and Reading R,R, Co. y, Ramsev . 
89 Pa, 474- (1879); Compare Burtis v, Buffalo 
State Line R, Co ., 24- N.Y. 269 ( 1862)5 
Root y, The Groat Western R.R. C 0 ., 4-5 N.Y. 

521 ). ( 1871 ). 

12) Duties Of Issuer's Agent Or Connect¬ 
ing Carrier . Section 7-302(2) makes it clear 
that the issuer*s agent or connecting carrioij 
while it holds the goods, holds thorn on 

terms defined by the bill and is subject to 
the same rights and duties with respect to 

7 - 4-9 


tho goods for that period as if it had 
issued tho bill. 

The draftsmen*s official comment to 
this Section further states that ’’where the 
obligations or standards applicable to 
different parties bound by a document of 
title are different, the initial carrier»s 
responsibility for portions of the journey 
not on its own lines will be determined by 
the standards appropriate to the connecting 
carrier.” See Comment 3 j A.L.I. and N.C.C. 
U.S.L., 1962 Official Text and Comments 
Edition Uniform Commercial Code ^ p. 502« 

(3) Issuer<s Right Of Recourse Against 
Its Agent Or Connecting Carrier , (Soe 
Delaware Study Commont to § 7-302(1), supra), 

DEFINITIONAL CROSS REFERENCES i 
"Agreement", Section 1-201, 

’’Bailee™. Section 7“102. 

"Bill of lading”. Section 1-201. 

"Delivery”. Section 1-201, 

"Document”. Section 7-102. 

"Goods”. Section 7-102. 

"Issuer”, Section 7“102. 

"Overseas”. Section 2-323, 

"Party". Section 1-201* 

"Person”. Section 1-201, 
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Section 7~303* Divers ion; Reconsignmcnt; Change of Instructions * 

(1) Unless tho bill of lading otherwise provides, the carrier 
may doliver the goods to a porson or destination other than that 
stated in the bill or may otherwise dispose of the goods on in¬ 
structions from 

(a) tho holder of a negotiable bill; or 

(b) tho consignor on a non-negotiablo bill notwithstanding 
contrary instructions from the consignee; or 

(c) tho consignee on a non-nogotiablo bill in tho absence 
of contrary instructions from the consignor, if tho 
goods have arrived at tho billed destination or if tho 
consignoe is in possession of tho bill; or 

(d) tho consignee on a non-nogotiablo bill if ho is entitled 
as against the consignor to dispose of thorn. 

(2) Unless such instructions aro notod on a nogotiablo bill of 
lading, a person to whom the bill is duly negotiated can hold tho 
bailee according to the original terms. 

DELAWARE STUDY COMMENT 
As a comnorcial matter, it is often 
necessary to divert or rcconsign goods while 
they are still in transit. Tho UBLA doos 
not deal oxpressly with tho subject of 
diversion or roconsignmont, 

The carrier f s privilege under the UBLA 
to permit a change of instruction depends 
entirely on whether it results ultimately in 
a ’’justified delivory” which is defined to 
moan a delivery to (1) the holder of an 
order bill, (2) tho consignee on a straight 
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bill or (3) H a person lawfully entitled to 
possession of tho goods,” (See §§ 11 to 15 
UBLA, 6 Del, C 311 to 315)* This requirement 
of a "justified dol ivory” put a groat bur don 
on tho carrier to determine facts for which 
it had little or no information, and, there¬ 
for o, it was understandably reluctant to 
divert or roconsign. 

The Code liko the UBLA does not impose 
any duty on a carrier to undertake diversion. 
The Code, however, does grant the carrier 
immunity if it diverts or reconsigns under 
any one of the permitted circumstances. 

These provisions granting immunity to the 
carrier do not affect title to the goods. 
Therefore, even though the carrier will bo 
exonerated if it diverts goods undor § 7 “303 
to a person actually not entitled to them, 
the true owner may nevertheless recover the 
goods from the person to whom the carrier 
made delivery. 

Section 7-303 does not change existing 
law regarding negotiable bills since it 
permits a change of instruction to be made 
only by the holder and requires it to be 
noted on the bill. See §§ lip and l5 UBLA, 

6 Del, C 314- and 315* 

Section 7”303 of the Code, however, 
gives the carrier in the case of a straight 
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bill more freedom to comply with the 
instructions of the consignor and loss 
freedom to comply with tho instructions of 
the consignee. To this extent it changes tho 
present law* Under the UBL&, delivery to 
the consignee on a straight bill is "justi¬ 
fied," and the carrier is immunized from 
liability, even though it turns out that the 
consignee was not really entitled to tho 
goods unless the carrier: (a) had been 
requested, by or on behalf of a person 
having a right of property or possession in 
the goods, not to make such delivery: or 
(b) had information at tho time of tho 
delivery that it was to a person not lawfully 
entitled to the possession of the goods, 

(See §§ 12 and 13 UBLA, 6 Del. C 312 and 313). 

Under these provisions, the carrier 
could divert at the request of the consignee 
regardless of whore tho goods were, or who 
had the document. Under tho Code, however, 
the carrier cannot, without taking the risk 
that the consignee may not be entitled to 
the goods, divort at tho request of tho 
consignee before arrival of the goods at 
destination unless the consignee has 
possession of the bill. Even this right of 
the consignee to divort is limited under the 
Code by provisions specifying that 
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instructions of a consignor must bo given 
priority over any contrary instructions of a 
consignee. (See §1 7-303 (1) (b)&( c), 7-£ol|.(3)i. 

DEFINITIONAL CROSS REFERENCES: 

"Bailee". Section 7-102. 

"Bill of lading". Section 1-201. 

"Consignee". Section 7“102. 

"Consignor". Section 7"102. 

"Delivery". Section 1-201. 

"Goods", Section 7~102. 

"Holder”. Section 1-201. 

"Notice". Section 1-201, 

"Person", Section 1-201. 

"Purchaser". Section 1-201. 

"Term". Section 1-201, 

Section 7~30ij-, Bills of Lading in a Sot, 

(1) Except whore customary in overseas transportation, a bill 
of lading must not be issued in a set of parts. The issuer is 
liable for damages caused by violation of this subsection. 

(2) Where a bill of lading is lawfully drawn in a set of parts, 
each of which is numbered and expressed to be valid only if tho 
goods have not been delivered against any other part, tho whole of 
tho parts constitute one bill, 

(3) Where a bill of lading is lawfully issued in a sot of parts 
and different parts aro negotiated to different persons, tho title 
of the holder to whom tho first due negotiation is made prevails as 
to both tho document and the goods ovon though any later holder may 
have received tho goods from the carrier in good faith and discharge 
the carrier*s obligation by surrender of his part, 
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(if) Any person who negotiates or transfers a single part of a 
bill of lading drawn in a sot is liable to holders of that part as 
if it were the whole set, 

(5) The bailee is obligod to deliver in accordance with Part if 
of this Article against the first presented part of a bill of lading 
lawfully drawn in a sot. Such delivery discharges the bailee’s 
obligation on the whole bill. 

DELAWARE STUDY COMMENT 
Issuance of bills of lading in a set 
refers to the issuance of a number of 
originals covering the same goods. 

Although this is a common practice in 
Europe, in the United States it has been 
deemed undesirable because it facilitates 
fraudulent conduct. Section 6 of the UBLA, 

6 Del* C 306, therefore prohibited the 
issuance of negotiable bills of lading in a 
set where transportation was to ", , , any 
place in the United States on the continent 
of North America, except Alaska, , . ," 
Section 7”30if prohibits negotiable and non- 
negotiable bills in a sot of parts except 
"whore customary in overseas transportation," 
"Overseas" is defined in §§ 7~102(3) and 
2-323 as a sea or air shipment subject by 
usage to "practices characteristic of 
international deep water commerce," 

Under § 7“30if(l) the unlawful Issuance 
of bills of lading In a sot makes the carrier 
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liable for resulting damages. Under § 6 of 
the UBLA, 6 Del. G 306, such a carrier is 
liable to a purchaser of a part who gives 
value and takes in good faith. 

Sections 7“30l|.(2), (3 ), (if) and (5) 
contain provisions pertaining to the legal 
effect of lawful bills issued in a set of 
parts. Those provisions aro substantially in 
accord with commercial understanding and 
practice. Phrases such as "ono boing 
accomplished, the other to stand void", which 
are generally found in bills of lading issued 
in a set have generally boon deomod to givo 
the carrier protection when it delivers the 
goods to the holder of the first part 
presented. (See § 7“304(5))* However, it is 
the general commercial practice to treat the 
holder of the first part which has been duly 
negotiated as the owner of the whole set and 
of the goods represented by the sot, (See 
§ 7-304.(3))« For a general discussion, see 
Braucher, Documonts of Title , 15-16 (1958), 

DEFINITIONAL CROSS REFERENCES: 

"Bailee'*, Section 7“102. 

"Bill of lading". Section 7~102, 

"Delivery". Soction 1-201, 

"Document". Soction 7“102. 

"Duly negotiate". Section 7“501. 

"Good faith". 
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Soction 1-201, 



"Goods" 


• Section 7-102, 

"Holder". Section 1-201, 

"Issuer", Section 7“102* 

"Overseas", Section 2-323, 

"Person", Section 1-201, 

"Receipt of goods". Section 2-103, 

Section 7“305« Dostination Bills , 

(1) Instead of issuing a bill of lading to the consignor at the 
place of shipment a carrier may at the request of the consignor 
procure the bill to be issued at destination or at any other place 
designated in the request, 

(2) Upon request of anyone entitled as against the carrier to 
control the goods while in transit and on surrender of any out¬ 
standing bill of lading or other receipt covering such goods, the 
Issuer may procure a substitute bill to bo issuod at any placo 
designated In the request, 

DELAWARE STUDY COMMENT 

Section 7~305 expressly provides for the 
device of the "destination bill" in order to 
facilitate prompt payment and delivery of 
goods in situations whore because of rapid 
transportation, goods arrivo at tho dostina¬ 
tion point prior to tho covering negotiable 
bill of lading. 

Despite tho fact that the UBLA contained 

no statutory provision regarding dostination 

bills, such a device developed In commercial 

practice. Under this practice, carriers wire 
their agent at the dostination point that tho 
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goods have boon loaded at the point of origin, 
Tho agent at tho point of destination is 
directed to issue a bill of lading for tho 
goods, Tho seller either wires or previously 
has drawn a sight draft which is attached to 
tho bill, Tho documents are thereby made 
available for presentation to the buyer when 
the goods reach him. 

Under § 7“305 j a carrier is not requirod 
to issue a destination bill but may do so if 
requested by the shippor, A discussion of 
destination bills is found in Sneed, "A 
Proposed Solution to tho Documentary Problem 
of Airborne International Trade,” 65 Harv, L, 
Rev. 1392 (1952). 

DEFINITIONAL CROSS REFERENCES: 

"Bill of lading”. Section 1-201, 

"Consignor", Section 7 “‘102* 

"Goods”, Section 7“102* 

"Issuer”, Section 7“102, 

"Receipt of goods”. Section 2-103, 

Section 7~306, Altered Bills of Lading , 

An unauthorized alteration or filling in of a blank in a bill 
of lading leaves the bill enforceable according to its original 
tenor, 

DELAWARE STUDY COMMENT 

Section 7“306 is substantially similar 
to § 16 of the UBLA, 6 Del. C 306 . Under the 
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Code, tho authority for alterations need not 
bo 11 in writing or noted on tho bill,” as is 
required under tho UBLA, 

Tho rulos with reference to altered 
warohouso receipts aro somewhat different 
from thoso applicable to bills of lading. 
Section 7~208 provides that whore a blank in 
a negotiable warehouse receipt has boon 
filled in without authority, tho insertion 
may be treated as authorized by a purchaser 
for value without notice. This specialized 
protection is not provided in the caso of 
bills of lading by § 7 - 306 . Apparently, the 
Code draftsmen concluded that a greater degree 
of care should bo required in tho issuance of 
warehouse receipts than in tho issuance of 
bills of lading. This may bo based on the 
assumption that warohousomon are in a 
position to exercise greater care than 
carriers, who on occasion may issue bills of 
lading through truck drivers and other 
employees not primarily charged with tho 
handling of such documents. See, Brauchor, 
Documents of Titlo , p. 20 (1958). 

DEFINITIONAL CROSS REFERENCESi 
"Bill of lading", Soction 1-201. 

"Issuer", Section 7"102. 
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Section 7~307 • Lion of Carrier 


(1) 4 carrier has a lien on the goods covered by a bill of 
lading for charges subsequent to the date of its receipt of the 
goods for storage or transportation (including demurrage and 
teminal charges) and for expenses necessary for preservation of 

the goods incident to their transportation or reasonably incurred in 
thoir sale pursuant to law. But against a purchaser for value of a 
negotiable bill of lading a carrier»s lion is limited to chargos 
stated in the bill or the applicable tariffs, or if no chargos arc 
stated thon to a reasonable charge, 

( 2 ) A lien for charges and expenses under subsection (1) on 
goods which the carrier was required by law to receive for trans¬ 
portation is offectivo against the consignor or any person entitled 
to the goods unless tho carrier had notice that the consignor lackod 
authority to subject the goods to such chargos and exponses. Any 
other lien under subsection (1) is offoctive against tho consignor 
and any person who permitted tho bailor to have control or possossicn 
of the goods unless the carrier had notice that tho bailor lacked 
suoh authority, 

(3) A carrier loses his lien on any goods which ho voluntarily 
delivers or which he unjustifiably refuses to doliver, 

DELAWARE STUDY COMMENT 
-Cl.). Carrier»s Lion , Section 7-307 is 
substantially similar to § 7-209 which 
relates to warohous omen* s lions. However f 
§ 7-307 does not authorizo a general lion to 
cover chargos on other goods, nor does it 
specifically permit a carrier*s lion to 

soeuro money lent, 
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Pursuant to § 7 - 10 $, the fact that 
§ 7-209 pormits a general possessory lion and 
the reservation of a security Interest for 
charges other than thoso normally associated 
with warehousing, is no basis by itself for 
drawing an inference that thoso additional 
types of liens are not permissible for bills 
of lading. However, the fact that the 
carrier is subject to published charges and 
is not free to make special arrangements with 
particular shippers, coupled with the grant 
of the general lion and the ’’security agree¬ 
ment” to the warehouseman under § 7-209 and 
their conspicuous absonco in § 7-307 suggests 
that the draftsmen intended to deny such 
power whore bills of lading are involved. 

See Brauchor, Documents of Title , p, 4-3 (1958). 

•m* ' ’ m-m 

Liko § 26'of the UBLA, 6 Del. C 326, a 
negotiable bill must state charges for which 
a lion is claimed. Otherwise, the lien will 
only bo for reasonable charges, 

( 2 ) Unauthorized Bailment * Section 
7“307(2) limits the bailee's lien on stolon 
goods to goods which the carrier had a duty 
to receive. In cases whore the carrier is 
not required by law to receive the goods, 

§ 7 - 307 ( 2 ) would invalidate the lien over 
stolen goods if tho owner did not put the 
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depositor in control of tho goods. 


(3) Loss of Lien , Section 7~307(3) is 
a new statutory rule pertaining to loss of 
liens by carriers. However, it is in accord 
with existing common law and commercial 
understanding. See Neustadt v. Lehigh Valiev 
Railroad Go. , 159 App. Div, 667 , l44 N.Y.S, 
911 ( 1913 ). 

DEFINITIONAL CROSS REFERENCES: 

"Bill of lading". Section 1-201, 

"Consignor”, Section 7-102, 

"Delivery", Section 1-201, 

"Goods”, Section 7“102, 

"Person". Section 1-201, 

"Purchaser”. Section 1-201. 

"Value”, Section 1-201, 

Section 7~308, Enforcomont of Carrier^ Lion, 

(1) A carrior*s lien may bo enforced by public or private salo 
of the goods, in bloc or in parcels, at any tamo or place and on any 
torms which aro commercially reasonable, after notifying all porsons 
known to claim an interest in tho goods. Such notification must 
include a statement of tho amount due, tho nature of tho proposed 
sale and the time and place of any public salo. The fact that a 
botter price could havo been obtained by a salo at a different time 
or in a different method from that selected by tho carrier is not 
of itself sufficient to establish that tho salo was not mado in a 
commercially reasonable manner. If the carrier either sells the 
goods in tho usual manner in any recognized market therefor or if 

he sells at tho price current in such markot at tho time of his 
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sale or if he has otherwise sold in conformity with commorcially 
reasonable practices among dealers in the typo of goods sold ho has 
sold in a commercially reasonable manner. A sale of more goods 
than apparently necessary to be offorod to ensure satisfaction of 
the obligation is not commercially reasonable except in cases 
covered by the preceding sentence. 

( 2 ) Before any sale pursuant to this section any person claim¬ 
ing a right in the goods may pay the amount nocossary to satisfy 
the lien and the reasonable exponses incurrod under this section. 

In that ovent tho goods must not bo sold, but must bo retained by 
the carrier subject to tho terms of the bill and this Article, 

(3) The carrier may buy at any public sale pursuant to this 
section. 

(I[_) A purchaser in good faith of goods sold to enforce a 
carrier's lion takes tho goods free of any rights of persons against 
whom the lien was valid, despite noncompliance by the carrier with 
tho requirements of this soction. 

(5) The carrier may satisfy his lion from tho proceeds of any 
sale pursuant to this section but must hold tho balanco, if any, for 

delivery on doraand to any person to whom ho would have been bound 
to deliver the goods. 

(6) The rights provided by this soction shall bo in addition to 
all other rights allowed by law to a creditor against his debtor, 

(7) A carrier's lien may be enforced in accordance with either 
subsection ( 1 ) or tho procedure set forth in subsection ( 2 ) of 
Section 7-210. 

(8) Tho carrier is liable for damages caused by failure to 

comply with the requirements for sale under this soction and in case 
of willful violation is liable for conversion, 
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DELAWARE STUDY COMMENT 

The UBLA cbos not moke any provision for 
regulating the enforcement of the carrier's 
lion. Section 7~308 fills this vacuum by 
sotting forth rules for enforcement of a 
carrier's lien which are almost identical to 
those contained in § 7~210 pertaining to the 
regulation and enforcement of the warehouse¬ 
man's lion. See Dclawaro Study Comment to 
§ 7 - 210 . 

DEFINITIONAL CROSS REFERENCES: 

"Bill of lading". Section 1-201. 

"Creditor". Section 1-201. 

"Delivery". Section 1-201. 

"Good faith". Section 1-201, 

"Goods". Section 7-102. 

"Notification". Section 1-201. 

"Notifies". Section 1-201, 

"Person". Section 1-201. 

"Purchaser". Section 1-201, 

"Rights". Section 1-201. 

"Term". Section 1-201. 

Section 7-309. Duty of Care.; Contractual Limitation of Carrier's 
Liability . 

(1) A carrier who issues a bill of lading whether negotiable or 
non-negotlable must exorcise the degree of care In relation to the 
goods which a reasonably careful man would exorcise under like cir¬ 
cumstances, This subsection does not repeal or change any law or 
rule of law which Imposes liability upon a common carrier for 




damages not caused by its negligence, 

(2) Damages may be limited by a provision that the carrier’s 
liability shall not exceed a value stated in the document if the 
carrier's rates are dependent upon valuo and the consignor by the 
carrier’s tariff is afforded an opportunity to declare a higher value 
or a valuo as lawfully provided in tho tariff, or where no tariff 

is filed ho is otherwise advised of such opportunity; but no such 
limitation is effective with respect to tho carrier’s liability for 
conversion to its own use, 

( 3 ) Reasonable provisions as to tho time and manner of present¬ 
ing claims and instituting actions based on the shipment may bo 
included in a bill of lading or tariff, 

DELAWARE STUDY COMMENT 

Tho standard of care imposed by § 7-309 

(1) is that of a "reasonably careful man , , , 

under like circumstances," Under i 3 of tho 

UBLA, 6 Del, C 303, the standard required is 

that of a "reasonably careful man , . in 

rogard to similar goods of his own. See 

Hardesty v, American Ry, Express Co .. 32 Del. 

66 , 119 A. 681 (1922). Section 7-309(1) also 

specifically saves any law or rulo of law 

which imposos liability upon a common 

carrier for damages not caused by its 

negligence. See Reed v, Wilmington Steamboat 

£0,, 15 Del. 193» 4-0 A, 955 (1893)| Klair v, 

Philadelphia, B & W, R, Co. . 25 Del. 274, 78 

A, 1085 (1910); Carpenter v, Baltimore & 0. 

R i _Co_ L , 22 Del, 15, 64 A, 252 ( 1906 ). 
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Section 3 of tho UBLA leaves unclear 
the validity of attempts to limit financial 
responsibility or to specify tho time and 
method of making claims. Sections 7-309(2) 
and ( 3 ) set forth the conditions under which 
such limitations and specifications may be 
utilized. See Klair v, Philadelphia , supraj 
Klair v, Wilmington Steamboat Co. . 20 Del, 

50 1 f>4- A. 6 94- (1902)| Van Dyke v. Pennsyl ¬ 
vania R. Co, , 86 /l.2d 34-6 (1952^ Regarding 
continued validity of special legislation, 
regulations or tariffs soe i 7-103 and 
Draftsmen’s Official Comment to § 7~309; 
Windsor v« American Ry. Exp. Co .. 34 Del. 16 , 
14-3 A.37 ( 1928 ). Sections 7 - 309 ( 2 ) and ( 3 ) 
should also be read in conjunction with 

§ 1 - 102 ( 3 ), supra which generally permits 
variation by agreement, but prohibits dis¬ 
claimer of tho standards of care imposed by 
the Code. See Klair v« Philadelphia , supra. 

DEFINITIONAL CROSS REFERENCES: 

"Action". Section 1-201. 

"Bill of lading". Section 1-201. 

"Consignor". Section 7-102. 

"Document". Section 7-102. 

"Goods". Section 7-102. 

"Value". Section 1-201. 







PART lj. 

WAREHOUSE RECEIPTS AND BILLS OP LADING: 

GENERAL OBLIGATI ONS 

Section 7~'!.01■ Irregularities in Issue of Receipt or Bill on 
Conduct of Issuer * 

The obligations imposed by this Article on an issuer apply to 
a document of title regardless of the fact that 

(a) the document may not comply with the requirements of 
this Article or of any other law or regulation re¬ 
garding its is sue, form or content; or 

(b) the issuer may have violated laws regulating the con¬ 
duct of his business; or 

(c) the goods covered by the document were owned by the 
bailee at the time the document was issued; or 

(d) the person issuing the document doos not come within 
tho definition of warehouseman if it purports to bo a 
warehouse receipt, 

DELAWARE STUDY COMMENT 
.(a) Deficiencios Re Issue, Form Or 
Content . Undor i 2 of the UWRA, 6 Del. C 502, 
and § 2 of tho UBLA, 6 Del. C 302, failure 
to include in the document of title any of 
the essential terms specified may Invalidate 
tho document as a warehouse receipt or bill 
of lading, thoroby relieving the Issuer of 
tho obligations ho would otherwise Incur 
under the UWRA and the UBLA. 

Tho UCC contains several sections which 

validate such documents despite technical 
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thoir shortcomings. Section 7-202 makes 
formal requiromonts for warehouse receipts 
more flexible and omits the requirement of 
§ 2 of the UBLA that a bill of lading must 
contain certain essential terms. "Warehouse 
receipts" is defined in § 7-201 to includo 
warehousemen who are not storing goods for 
profit or who may bo active illogally. In 
addition, II 7-203 and 7-301 set forth the 
bailee's liability despite non-roceipt or 
misdescription of the goods. 

Section 7“401 furthor implements the 
policy of broadly applying Article 7 by 
making it clear that despite the presence 
of any of the specified irregularities, a 
document which falls within the definition 
of a document of title imposes on the issuer 
tho obligations of the Code. However, if the 
irregularity is so great that the papor 
issuod docs not qualify as a "document of 
titlo", § 7-4.01 would not impose tho obliga¬ 
tions of Article 7 on tho issuer. "Document 
of Title" is defined in § 1-201(14) as any 
"document which in tho regular course of 
business or financing is treated as adequately 
evidencing that the person in possession of 
it is entitled to receive, hold and dispose 

of tho document and the goods it covers. To 

bo a document of titlo, a document must 
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purport to be issued by or addressed to a 
bailee and purport to cover goods in the 
bailee's possession which are either 
identified or fungible portions of an 
identifiod mass, 1 * 

Although thoro aro no statutory counter - 
parts directly in point with the provisions 
of i 7-4-01 (§ 23 of tho UBLA and § 20 of the 
OTffiA deal with tho imposition of liability on 
tho bailoe for non-recoipt and misdoscrip- 
tion), thoro aro case law precedents for 
this soction. Tho validation of tho documont 
despite tho fact that it doos not comply with 
tho requirements of the Article or of other 
applicable law or regulation is consistent 
with Joseph v. Vlano, Inc. , 118 Misc, 3 ^, 

194 N.Y.S, 235j aff'd, 206 App. Div, 698 , 199 
N.f .s. 930 (1923), which held that a non- 
complying warehouse receipt should be treated 
as a negotiable document, 

lb) Vi olations Of Law . Soction 7 —ipOl(b) 
validating a documont of titlo despite tho 
fact that tho issuer may have violated laws 
regulating the conduct of his business is in 
accord with Siobort v. Erio R, Co. . 189 App, 
Div, 586, 179 N.Y.S, 136 , aff'd, 232 N.Y, 517 , 
134 N.E. 553 (1921), 

(.c) Ownership By Bail 00 . Section 

7~b-01 ( c ) validating tho document of 
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despite tho fact that tho goods covered by 
thodocument wore owned by tho bailee at the 
time tho document was issued is consistent 
with § 2(h) of tho TOR A, 6 Del. C 502(h), 
which provides that if tho rocoipt is issued 
for goods of which tho warehouseman is owner, 
tho rocoipt must not o thereon the fact of 
such ownership. 

(d) Issuer Who Does Not Qualify As A 

Warohous oman . Section 7-lf01(d) is dosignod 

to avoid a narrow application of Article 7 

where the person issuing the document purports 

to issue a warehouse receipt but does not 

qualify as a ‘teirehous eman.“ See I 7-102(h). 

DEFINITIONAL CROSS REFERENCES: 

"Bailee". Section 7-102. 

“Document". Section 7-102. 

“Document of title". Section 1-201. 

“Goods 11 '. Section 7-102. 

“Issuer". Section 7-102. 

“Person". Section 1-201. 

“Warehouse receipt 1 '. Section 1-201. 

“Warehouseman”. Section 7-102. 

Section 7~4-02« Duplicate Receipt or Bill; Overissue . 

Neither a duplicate nor any other document of title purporting 

to cover goods already represented by an outstanding document of the 

same Issuer confers any right in the goods, except as provided in 

the case of bills in a set, overissue of documents for fungible 

goods and substitutes for lost, stolon or destroyed documents. But 
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tho issuer is liable for damages caused by his overissue or failuro 

to identify a duplicate document as such by conspicuous notation on 
its face. 

DELAWARE STUDY COMMENT 

Section 7™4-°2 extends the rules of § 6 
oi tho UWRA, 6 Del. C 506, and § 7 of tho 
UBLA, 6 Del. C 307, by making the issuer of 
non-negotiable as well as negotiable docu¬ 
ments liable for damages caused by over¬ 
issuance or his failure to note a duplicate 
conspicuously. "Conspicuous'’ is dofinod in 
i 1-201(10). 

Tho basic rulo of § 7"402 providing that 
the holder of an original warehouse receipt 
or bill of lading cannot bo divested of his 
property rights by issuanco of a duplicate 
document of title covering tho same goods is 
consistent with tho UBLA and tho UWRA. (Seo 
^ 7, 32, and 33 of the UBLA, 6 Del. C 307, 
332 and 333| §§ 6, lpL and 42 of the UWRA, 6 
Del. C 506, and 542« 

The exceptions stated in § 7 - 4.02 
portaining to bills of lading in a sot are 
discussod in § 7 - 304 , supra. Those pertain¬ 
ing to fungible goods arc sot forth in 
§ 7-207(2) and apply only to warehouse 
receipts. 

Section 7~402 does not cover disputes 

bet?/een holders of documents not "of the 
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issuer”, a matter which 


is covered by § 7 _£q3 ( 


DEFINITIONAL CROSS REFERENCES; 

"Bill of lading”. Section 1-201. 

''’Conspicuous”. Section 1-201. 

"Document”. Section 7-102. 

"Document of title". Section 1-201. 

"Fungible” goods. Section 1-201. 

"Goods”. Section 7-102. 

"Issuer”. Section 7-102. 

"Right”. Section 1-201. 

Section 7~k-03 • Obligation of Warehouseman or Carrier to Doliv er; 
Excuse . 

(1) The bailee must deliver the goods to a person entitled 
under the document who complies with subsections (2) and (3), unless 
and to the extent that the bailee establishes any of the followings 

(a) delivery of the goods to a person whose receipt was 
rightful as against the claimant; 

(b) damage to or delay, loss or destruction of tho goods 
for which tho bailee Is not liable Z7 but tho bur don of 
establishing nogligonco in such cases is on tho person 
entitled under tho document/^ 

NOTE; Tho brackets in (l)(b) indicate that State enactments 

may differ on this point without serious damage to the 

principle of uniformity. 

(c) previous sale or other disposition of the goods in law¬ 
ful onforcement of a lion or on warehouseman's lawful 
termination of storage; 

(d) tho exorciso by a seller of his right to stop delivery 

pursuant to the provisions of the Article on Sales 
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(Stoct ion 2~705>) | 

(e) a diversion, recuns igrarwnt or other disposition pursu¬ 
ant to the provisions of this Article (Section 7 - 303 ) 
or tariff regulating such right; 

(f) release, satisfaction or any other fact affording a 
personal defense against the claimant; 

(g) any other lawful excuse, 

(2) A person claiming goods covered by a document of title must 
satisfy the bailee's lien where the bailee so requests or whore the 
bailee is prohibited by lav/ from delivering the goods until the 
charges aro paid, 

(3) Unless the person claiming is one against whom the document 
confers no right under Sec, 7~503(1)# ho must surrender for can¬ 
cellation or notation of partial deliveries any outstanding nego¬ 
tiable document covoring the goods, and the bailee must cancel the 
documont or conspicuously note the partial delivery thereon or bo 
liable to any person to whom the documont is duly negotiated, 

(ij.) "Person entitled under tho document” moans holder in tho 
case of a negotiable documont, or tho person to whom delivery is to 
be made by the terms of or pursuant to writton instructions undor a 
non-negotiablo documont, 

DELAWARE STUDY COMMENT 

Section 7 “4-0 3 restates the primary 

obligation of the bailee to deliver tho goods. 

Section 7“4-°3(1) sots forth tho circumstances 

under which tho bailoo is oxcused from this 

duty. Section 7“4-03(2) states tho obligation 

of tho person demanding delivery to satisfy 

tho bailoo's lien. Section 7“4-03 (3) sots 
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forth tho obligation of the halloo to cancel 
or note partial deliveries on negotiable 
documents. Section 7-1+03(4-) define s ’’person 
entitled under tho document 11 to include any 
holder of a negotiable document and also 
makes it cloar that the bailee must deliver 
to tho holder of a delivery order executed 
by a consignee in a non-negotiablo document. 

(1) Bailoo Bxcusod From Pol ivory . 
Section 7~4-03(l)(a) is intended to covor 
s ituatioir> such as those whoro a thief has 
deposited goods and obtained a negotiable 
instrument from tho bailee or, for example, 
where goods aro subject to a prefectod 
security interest. This is in accord with 
§ 12, UBLA, 6 Dol, C 312, and § 9 of tho 
UWRA, 6 Del. C 509. 

Section 7-4-03(1) (b) excuses tho bailee 
from delivery whoro damage, loss or delay 
results from events for which the bailee is 
not liable. This section also incorporates 
by reference tho relevant tort law pertaining 
to tho responsibilities and standards of care 
applicable to commercial bailees. See 
Comment 3 , A.L.I. & N.C.C.U.S.L., 1962 
Official Text And Comments Edition Uniform 
r * P• 513% It is in accord 
with § 11 , UBLA, 6 Dol. C 311; and I 21 , UWRA 
6 Del. C 521. 






Section 7-4-03 (1)(c) makes it- clear that 
the warehouseman and carrier aro excused from 
the obligation to deliver where they have 
lawfully sold or disposed of the goods to 
enforce a lion or terminate storage. This is 
in accord with I 27 of the UBLA, 6 Del. C 327, 
and | 36 of tho UWRA, 6 Dol. G 536 . 

Section 7-4-03 ( 1 ) (d) excuses the bailoo 
from his delivery obligation in cases where 
tho seller has exorcised his right of stoppegp 
in transit under § 2-705. It is substan¬ 
tially in accord with prior law which is 
changed only to tho extent that the seller»s 
right of stoppage in transit is broador under 
§ 2-705 than it is under § 57 of the Uniform 
Sales Act, 6 Dol. C 757. 

Section 7“4-03(l)(o) excuses tho bailee 
from his delivery obligation in cases whore a 
diversion, rocons ignmont, or other disposi¬ 
tion by tho bailee is permissible under 
§ 7-303. (See Delaware Study Comment, 

§ 7-303* supra). 

Sections 7-2^3(1) (f) and (g) retain tho 
traditional defensos for tho bailee and aro 
in accord with § 51 of the UBLA, 6 Dol. C 
351, and § 56 of tho UWRA, 6 Del. C 556. 

See also Brauchor, Documents of Titlo , p # 30 
(1958). 
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{Z) Satisfaction Of Bailee»s Lion . 
Soction 7-lt03(2) requires the baileo to 
request satisfaction of tho lien oxcopt whoro 
the bailee is prohibited by law from 
delivering before payment. Section 11 of tho 
UBL4, 6 Del, C 311, and § 8 of tho UWR4, 6 
Del. C 508, appoar to make an offer by tho 
bailor to satisfy tho lion a condition 
precedent to tho duty to deliver regardless 
of any request by the baileo. The New York 
Law Revision Commission suggests that tho 
Code "modification is inconsequential, as a 
bailee who desires payment prior to tho 
surrender of tho goods seldom will hesitate 
to demand paymont of his charges," 3 N.Y.L. 
Rev, Comm, Roport on tho U.C.C., 1828 (1955), 
.(3.) Surrender Of Negotiable Document , 
Section 7~403(3) providing that the holder of 
a negotiable document must surrender for can¬ 
cellation or conspicuous notation of partial 
deliveries any outstanding negotiable docu¬ 
ments covering the goods is in accord with 
§§ 11 and li^ of the UBLA, 6 Del. C 311 and 
31^, and § 8 of the UM, 6 Del. C 5o8. 
However, the Code clearly provides that an 
outstanding negotiable document need not be 
surrendered if tho claimant is tho truo owner 
and tho document has boon obtained by the 

thief. (Soe § 1-201(10) for a definition of 
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"conspicuous”. 

(ll) "Person Entitled Under Tho Documont 
Section 7-4-03(4) defining "person entitled 
under the document" is generally in accord 
with §§ 8 and 9 of the IMRA, 6 Del. C 508 and 
509 j and i 9 of the UBLA, 6 Del. C 309 and 
§ 33(b) of tho Uniform Sal os Act, 6 Del. C 
733(b). The Code makes it clear that tho 
bailoo must deliver to tho holder of a 
delivery order duly executed under a non- 
no got iablc documont. (See Bank of America v. 
Vfoitnoy-Central Nat'l. Bank . 291 Pod. 929 
(5th Cir. 1923 ). Tho effect of instructions 
given to a carrier under a non-nogotiablo bill 
of lading is covered by § 7-303. See Delaware 
Study Comment, § 7 - 303 , supra. 

DEFINITIONAL CROSS REFERENCES; 

"Bailee". Section 7-102. 

"Conspicuous". Section 1-201. 

"Delivery". Section 1-201. 

"Document". Section 7-102, 

"Document of title". Section 1-201. 

"Duly negotiate". Section 7~5bl. 

"Goods", Section 7“102. 

"Porscn". Section 1-201. 

"Receipt of goods". Section 2 - 103 . 

"Right". Section 1-201. 

"Terms". Section 1-201. 
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,, ¥#arehousoman H . Section 7-102. 

M Writton". Section 1-201* 

Section 7 “4-OJj.. No Liab ility for Good Faith Delivery Pursuant to 
Receipt or Bill . 

A bailee who in good faith including observance of reasonable 
commercial standards has received goods and delivered or otherwise 
disposed of thorn according to the terns of the document of titlo or 
pursuant to this Article is not liable therefor. This rule applies 
even though the person frem whom ho rocoived the goods has no auth¬ 
ority to procure the document or to dispose of the goods and even 
though the person to vlaom he delivorod the goods had no authority 
to receive them* 

DELAWARE STUDY COMMENT 

Section 7-llOlj- substitutes a general test 
of good faith (Soo § 1-201(19)) and observance 
of reasonable commorcial standards for tho 
particularized rules contained in §§ 11 , 12 
and 13 of tho UBLA, 6 Del, C 3H > 312, and 
313 and §§ 8 , 9 , and 10 of the UWRA, 6 Del. C 
508 , 509 and 510 , which sot forth tho cir¬ 
cumstances undor which a bailoe who delivers 
goods according to tho terms of tho document 
of title is not liablo despite delivery to 
one not entitled to the goods. The UBLA and 
UWRA also differ from the Code insofar as 
they deny the bailoe protoction if the true 
owner roquosts tho bailee not to deliver the 
goods. 
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Section 7"4o4 clearly confers immunity 
on tho bailee oven whore the depositor is a 
thiof. See Restatement . Torts , 2 nd, Section 
235l Prosser, Torts , § 15 , pPe 79 ^ 87 - 90 , 

(3d od. 1964). 

DEFINITIONAL CROSS REFERENCES: 

"Bailee”. Section 7-102. 

"Delivery”. Section 1-201. 

"Document of title”. Section 1-201. 

"Good faith”. Section 1-201. 

"Goods”. Section 7-102. 

"Person”. Section 1-201. 

"Receipt of goods”. Section 2-103. 

"Term”. Section 1-201. 
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PART 5 

WAREHOUSE RECEIPTS AND BILLS OF LADING; 

NEGOTIATION AND TRANSFER 

Soction 7~501a Form of Negotiation and Requirements of ^Duo 
Negotiation ”. 

(1) A negotiable doc ument of title running to the order of a 
named person is negotiated by his indorsement and delivery. After 
his indorsement in blank or to bearer any person can negotiate It by 
dellvory alone, 

(2) (a) A negotiable document of title is also negotiated by 

delivery alone when by its original terms It runs to 
bearer, 

(b) When a document running to the order of a named person 
is delivered to him the effect is the same as if the 
document had been negotiated, 

(3) Negotiation of a negotiable document of title after it has 
beon indorsed to a spocified person requires Indorsement by the 
special Indorsee as well as delivery, 

(ij.) A negotiable document of title Is !, duly negotiated” when it 
is negotiated in tho manner stated in this soction to a holder who 
purchases it in good faith without notice of any defense against or 
claim to it on tho part of any person and for value, unless it is 
established that tho negotiation is not in the regular courso of 
business or financing or involves receiving tho documont in settle¬ 
ment or payment of a money obligation, 

(5) Indorsement of a non-nogot iablc documont neither makes it 
negotiable nor adds to the transferee's rights, 

(6) The naming in a negotiable bill of a person to be notified 
of the arrival of the goods does not limit tho negotiability of tho 
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bill nor constitute notice to a purchaser thereof of any intorost 
of such person in tho goods. 

DELAWARE STUDY COMMENT 

To qualify for tho special protection 
given to tho holder of a nogotiablo document 
of titlo under Article 7> tho document must 
be '’duly negotiated 1 ’. In order to so qualify, 
thoro must bo prosont ( 1 ) negotiation; 

( 2 ) good faith; ( 3 ) value; and (Ip) a nogoti- 
tation in tho regular course of business or 
financing. 

Tho provisions of § 7-501 aro substan¬ 
tially in accord with §§ 28 to 32 and 38 of 
tho Uniform Sales Act, 6 Del. C 728 to 732 
and 738; IS 28 to 31 and § 38 UBLA, 6 Del. C 
328 to 331 and 338; and §§ 37 to IpO and I Ip 7 
of tho UWRA, 6 Del, C 537 to 51p0 and 5lp7. 
However, tho requirement of § 7 -^01 (Ip) that 
tho doc umont bo taken in tho ’’regular course 
of business or financing” in order to qualify 
as being ’’duly negotiated 1 ’ is a now statutory 
provision. 

■ (b) Order Document, Blank Indorsement Or 
Indorsement To Bearer . Section 7-501(1) 
provides that a negotiable document of title 
running to the order of a named person is 
negotiated by his indorsement and delivery 

and that after his indorsement In blank or to 

bearer, any person can negotiate it by 
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delivery alone. This is in accord with §1 20, 
29 and 32 of tho Uniform Sales Act, 6 Del • C 
728 , 729 and 732 j §§ 28 , 29 and 31 of tho 
UBLA, 6 Del, C 3 28 , 329 and 331,* and §§ 37, 

38 and l±0 of the UWRA, 6 Del. C 537, 538 and 
540. 

( 2 ) (a)&(b) Bearer Document; Negotiation 
To Person Namod In Order Document . Section 
7 - 501 ( 2 )(a) provides that a negotiable docu¬ 
ment of titlo may bo negotiated by dolivory 
alone whon by its original terms it runs to 
bearer. This is in accord with the provisions 
pertaining to Warehouse Receipts contained in 
S 37 of the UWRA, 6 Dol, C 537. However, 
this section compliments § 7 -I 0 I 4 ., supra, by 
expressly recognizing boaror bills of lading. 

Soction 7-501(2) (b) extends to documents 
of titlo tho rulo of § 3 ~ 302 ( 2 ) that a payee 
of a nogotiablo instrument can, if ho meets 
all other requirements, bo a holder in duo 
course ontitlod to rights croatod by nego¬ 
tiation. Undor § 7~501(2)(b) tho person 
namod in the document can claim the rights 
croatod by negotiation (for example, soo 
§§ 7-207(2), 7 ~3 oJLp (3) & (if) and 7-502) , 
whethor he is a depositor, buyor, or a 
financing bank* 

(3) Special Indorsements . Soction 
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7~^ni(3) adayfca th n doctrine that tho last 
indorsement controls tho mothod of negotia¬ 
tion and thereby rejects the philosophy of 
"once bearer, always bearor," (See Dolawaro 
Study Comments to Si 3~201 and 3~202). 

(If.) Duo Negotiation . Tho "good faith 1 * 
requirements for duo negotiation set forth in 
§§33 and 38 of tho Uniform Sales Act, 6 Del. 
C 733 and 738; §§ 32 and 38 of tho UBLA, 6 
Dol • C 332 and 338; and §§ ipl and if.7 of tho 
UWRA, 6 Del. C 5if-l and 5^7 are continued by 
§ 7“5>01(if-). However, under S 7-£01 (if.), a 
holder does not take by duo negotiation if 
the negotiation is not "in tho regular course 
of business or finance.” Although the text 
of the Code does not define "in the current 
course of business or finance", the drafts¬ 
men’s official comment to this section makes 
it clear that it requires that the document 
be taken from a person in the trade of 
dealing with such documents and that the 
transaction be one which is "normally proper 
to pass full rights without inquiry, even 
though the transferor himself may not have 
such rights to pass, . . ." See Comment 1, 
A.L.I. and N.C.C .U.S.L., 1962 Official Text 
And Comments Edition Uniform Commercial Code , 

pp. 518, 519. 
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(5) Indorsement Of Non-Negotiablo 


Documents . Section 7“501(5) providing that 
the indorsement of a non-nogotiablo document 
does not make it negotiable is in accord with 
§ 31 of the Uniform Sales Act, 6 Del. C 731j 

§ 30 of tho UBLA, 6 Del. C 330 , and § 39 of 

tho UWRA, 6 Del. C 539. 

(6) Insertion in A Bill Of Requirement 

Of Notice Of Arrival Of Goods . Section 

7 -501(6) providing that the naming in a 

negotiablo bill of a person to bo notified of 

tho arrival of the goods does not limit 

negotiability or constitute notice to a 

purchaser of the bill of any interest such a 

person may have- in tho goods is in accord 

with § 9 of tho UBLA, 6 Dol. C 309. 

DEFINITIONAL CROSS REFERENCES; 

"Bearer". Section 1-201. 

"Delivery", Section 1-201. 

"Document’ 1 . Section 7“102. 

"Document of title". Section 1-201. 

"Good faith". Section 1-201. 

"Holder". Section 1-201. 

"Notice". Section 1-201. 

"Person". Section 1-201. 

"Purchase". Section 1-201. 

"Rights". Section 1-201. 

"Term". Soction 1-201, 

"Valuo". Soction 1-201. 
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Secoiuu (- 502.9 night a Ac qu ired by Due N egotiation s 

(1) Subject to the following section and to the provisions of 
Section 7~205> on fungible goods, a holder to whom a negotiable 
document of title has been duly negotiated acquires thereby: 

(a) title to the document! 

(b) title to the goods| 

(c) all rights accruing under tho law of agoncy or estoppel, 
including rights to goods doliverod to the bailee aftor 
tho document was issued! and 

(d) the direct obligation of tho issuer to hold or deliver 
the goods according to tho terms of tho document free 
of any dofonso or claim by him oxcopt those arising 
under the torms of the document or under this Article, 
In the caso of a dolivory ordor the bailee 1 s obliga¬ 
tion accrues only upon acceptance and the obligation 
acquired by tho holder is that tho issuer and any 
indorser will procuro tho accoptanco of tho bailee, 

(2) Subject to tho following section, title and rights so 
acquired are not defeated by any stoppago of tho goods represented 
by the document or by surrender of such goods by the bailee, and 
are not Impaired even though tho negotiation or any prior negotia¬ 
tion constituted a breach of duty or even though any porson has 
been deprived of possession of the document by misrepresentation, 
fraud, accident, mistake, duross, loss, theft or conversion, or even 
though a previous salo or other transfer of tho goods or document 
has boon mado to a third porson, 

DELAWARE STUDY COMMENT 
The rights acquired by due negotiation 
are set forth in S 7~5>02 and are substantially 
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similar to those set forth in the prior 
Uniform Acts, Changes which would be effected 
are noted in the comments which follow, 

(l)(a)&(b) Title To Document And Goods , 
Sections 7 - 3>02(l)(a)&(b) providing that a 
person to whom a negotiable document of title 
is duly negotiated acquires title to the 
document and title to the goods, is substan¬ 
tially in accord with I 33 of the Uniform 
Sales Act, 6 Dol. C 733* § 33 of the UBLA, 

6 Dol. C 332, and I lpL of the UWRA, 6 Dol. C 
54.1, Those s actions provided that a porson 
to whom a negotiable document was duly nego¬ 
tiated acquired "such title to the goods" as 
is transferred by his transferor or which tho 
consignor and consignee or tho depositor or 
tho person named in the rocoipt "had or had 
ability to convey to a purchaser in good 
faith for value,” 

Tho Code reaffirms theso rules but also 
makes it clear that such a transferee also 
gets a protected position as to the document, 
(See Delaware Study Comment to § 7~503, 
infra). A thief cannot deprive an owner of 
his rights by placing stolen goods in a 
warehouse or on a carrier and duly negotiating 
the warehouse receipt or bill of lading to an 
innocent purchaser for value. However, a 

thief of a bearer document of title who duly 
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negotiates it to an innocent purchaser for 
valuo may create a situation which defeats 
tho interest of the original rightful owner,, 

(c) Rights Accruing By Agency Or 
Estoppel , Section 7“501(l)(c) provides that 
tho holder of a document acquired by due 
negotiation gets all the rights accruing 
under tho law of agency or estoppel to goods 
delivorod to the bailee after tho document is 
issued. This is a now statutory provision. 

It also covers tho Common Law situation 
referred to as "foeding tho ostopper 1 . This 
situation arises whore a bailee issues a 
document before it has rocoivod tho goods and 
then subsequently acquires the goods. In 
such cases, tho bailee is estopped from 
donying tho terms of tho document and tho 
subsequently acquired goods validate the 
earlier documont. Seo Baldwin v, Childs , 

2*1-9 N.y. 212 , 163 N.E. 737 (1928) . 

(d) Obligation Of Issuer To Hold Or 
Deliver The Goods, The first part of 

§ 7-502(1)(d) restates tho woll established 
principle obligating tho issuer to hold and 
deliver tho goods according to the terms of 
the document. The closing sentence of 
§ 7-502(1)(d) relates to the obligation of 

the bailee upon acceptance of a delivery 
order, 
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Section 7“502(l)(d) makes a clear dis¬ 
tinction between the obligation of the issuer 
on the warehouse receipt and the bill of 
lading on the one hand and a delivery order 
on another. In the case of the warehouse 
receipt and bill of lading, the bailee makos 
a direct promise to the bailor and subsequent 
holders of the document to deliver the goods 
according to its torms. On the other hand, 
the issuer of a delivery order does not 
promise to deliver the goods. Instead, ho 
"draws" upon his rights upon tho warehouseman 
or the carrier and orders him to doliver to a 
third party. 

In cloarly providing that tho bailoo does 
not incur liability on a delivery order until 
he has accepted it, § 7 - 502 ( 1 )(d) is in 
accord with tho principle of § 3 -ip 09 ( 1 ) which 
imposes liability on tho delivery of a check 
only after tho drawee has accepted it. 

Section 7~502(l)(d) clarifies an ambiguity 
which arose under § 33 of tho Uniform Sales 
Act, 6 Del, C 7 33 ) under which the bailoo 
might be liable to the holder of a delivery 
order even though he had not accepted it. 

Tho rights of a transferee of a non- 
negotiable dolivory order depend upon notifi¬ 
cation of tho bailoo rathor than acceptance. 


7-88 



(Sgg § 7-5olj-(2) and § 2-503 (I 4 .); . Cundill 

v. Lewis , 2 I 4.5 N.Y. 383 , 157 N.E. 502 ( 1927 )). 

(2) Rights Of Purchaser By Due Negotia ¬ 
tion Unimpaired . Tho draftsmen's official 
comment to this section states that it "adds 
nothing to the effect of the rules stated in 
S 7-502(1) but has been included since such 
explicit references were relied upon under 
the prior acts to preserve the rights of a 
purchaser by due negotiation unimpaired.” 

See Comment !(., A.L.I. and N.C.C.U.S.L,, 1962 
Official Text And Comments Edition Uniform 
Commercial Code , p. 521. As indicated in 
the Delaware Study Comment to § 7“502(l)(a)& 
(b), supra, this section draws a distinction 
between theft of goods and theft of a bearor 
negotiable document covering tho goods. In 
tho latter situation, the purchaser in good 
faith and in tho ordinary course of business 
will prevail over the rightful owner of the 
goods. Section i|_7 of tho UWRA, 6 Del. C 5^-7 > 
is in accord with § 7~502(2) but the Codo 
extends the law to cover bills of lading as 
well as warehouse receipts, 

DEFINITIONAL CROSS REFERENCES: 

"Bailee”. Section 7-102. 

"Delivery”.. Section 1-201. 

"Delivery order”. Section 7"102. 

"Document", Section 7-102. 
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"Document of title 1 *, 


Section 1-201. 


"Duly negotiate". Section 7-£01. 

"Fungible". Section 1-201. 

"Goods", Section 7~102. 

"Holder". Section 1-201. 

"Issuer". Section 7-102. 

"Person". Section 1-201. 

"Rights". Section 1-201. 

"Term". Section 1-201. 

"Warehouse receipt". Section 1-201. 

Section 7~503. Document of Title to Goods Defeated in Certain Cases 

(1) A document of title confers no right In goods against a 
person who beforo issuance of tho document had a legal interest or 
a perfected security interest in them and who neither 

(a) delivered or entrusted them or any document of title 
covering them to the bailor or his niminee with actual 
or apparent authority to ship, store or soli or with 
power to obtain delivery under this Article (Section 
7 -J 4 . 03 ) or with power of disposition under this Act 
(Sections 2-1^03 and 9”307) or other statute or rule 

of law; nor 

(b) acquiesced in the procurement by the bailor or his 
nominee of any document of title. 

(2) Titlo to goods based upon an unaccepted delivery order is 
subject to tho rights of anyone to whom a negotiable warehouse 
receipt or bill of lading covering tho goods has boon duly negotia¬ 
ted, Such a title may bo defeated under the next section to tho 
same extent as tho rights of the Issuer or a transferee from tho 
iss uor . 
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(3) Title to goods based upon a bill of lading issued to a 
freight forwarder is subject to the rights of anyone to whom a bill 
issued by the freight forwarder is duly negotiated^ but delivery by 
the carrier in accordance with Part Ip of this Article pursuant to 
its own bill of lading discharges the carrier’s obligation to 
deliver. 

DELAWARE STUDY COMMENT 

Section 7“503 deals essentially with 
three situations in which the purchaser’s 
rights may be defeated despite due negotia¬ 
tion to him of a document of title. These 
situations involve (1) unauthorized bailment, 
(2) delivery orders in conflict with rights 
under other negotiable documents covering 
tho same goods, and (3) bills of lading 
issued by and to freight forwarders. 

(1) Unauthorized Bailment . Under the 
pre-Code Uniform Acts, the transferee to 
whom a document was duly negotiated acquired 
such rights against tho true owner as tho 
consignor or tho depositor or the person 
entitled undor the document or the transferor 
could convoy. See Delaware Study Comment to 
i 7~5>02(1) (a)&(b) | § 33 j Uniform Sales Act, 

6 Del. C 7331 § 33 of the UBLA, 6 Del. C 333, 
and i Ipl of the UWRA, 6 Del. C 5lpl. 

Where the depositor of tho goods has a 
defective titlo, § 7-^03(1) expands the 
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ability of the person in possession to give 
title to a ‘'buyer in the ordinary course of 
business.” Section 7“5>03(1) recognizes the 
rights of an original owner of goods over 
those of a good faith holder of a document of 
title covering the goods which was obtained 
subsequent to the theft of the goods. How¬ 
ever, if the original owner was responsible 
for placing the goods or document in the 
hands of the person whose subsequent actions 
wore unauthorized or if he has acquiesced in 
the procurement of such person of a document 
of title, then his prior legal or security 
interest would be barred. ’’Acquiesced' 1 does 
not require active consent. Knowledge of the 
possibility of storage or shipment will 
defeat his rights as against a holder of a 
"duly negotiated document”, Seo B,W. Dyer & 
Co. v. Monitz, Wollack & Colodnoy , l6 Misc,2d 

1033 , 184 N.Y.S,2d 445 ( 1959 ). 

(2) Delivery Orders In Conflict With 
Other Negotiable Documents . Section 7“503(2) 
provides that title based on an unaccepted 
delivery order may also be defeated by due 
negotiation of a warehouse receipt or bill of 
lading covering the same goods. This is a 
now statutory provision. In order to 

adequately protect himself, a prospective 
holder of a delivery order should not pay 



value until ho is assured that tho bailoo has 
taken up or marked the controlling document 
of title, 

(3) Conflict Botween Bills Of Lading 
Issued By And To Freight Forwarders , Fr oight 
forwarders consolidate less than carload 
shipments into carloads to obtain tho benefit 
of lower rail or motor freight rates for car¬ 
load lots. They issue bills of lading to 
thoir shippers Y/hon goods aro originally 
received, and in turn receive a bill of 
lading from the carrier with whom tho carload 
shipment is placed. 

Section 7-$03(3) protects tho carrier 
who in ’'good faith 1 ' including tho obsorvanco 
of reasonable commercial standards (Seo 
§ 1 - 201 ( 19 ) § 7—if-Olp) delivers pursuant to 

its own bill of lading. However, § 7-503(3) 
also providos that a person to whom a 
freight forwarder's bill is duly negotiated 
prevails over title based on the carrier*s 
bill, evon though tho carrier's bill is also 
duly negotiated. The draftsmen's official 
comments justify the priority granted to the 
person taking tho freight forwarder's bill 
on the grounds that the bill issued by the 
carrier on its face gives notice of the fact 

that a freight forwarder is in the picture 
and has in all probability issuod a 



certificate. See Braucher, Documents of 


Title , 13-14. & 70 (1958); Ward, 6 Bus. L. l68 

U95D. 

DEFT NITIONAL CROSS REFERENCES: 

"Bill of lading". Section 1-201. 

"Contract for sale”. Section 2-106. 

"Delivery". Section 1-201. 

"Delivery order”. Section 7“102. 

"Document". Section 7-102* 

"Document of title". Section 1-201. 

"Duly negotiate". Section 7“501. 

"Goods”. Section 7“102, 

"Person”, Section 1-201. 

"Right". Section 1-201. 

"Warehouse receipt". Section 1-201. 

Section 7-5oIj.. Rights Acquired in the Absence of Due Negotiation ; 
Effect of Diversion; Seller^ Stoppage of Delivery . 

(1) A transferee of a document, whether negotiable or non- 
negotiable, to whom the document has been delivered but not duly 
negotiated, acquires the title and rights which his transferor had 
or had actual authority to convey, 

(2) In the case of a non-negotiable document, until but not 
after the bailee receives notification of the transfer, the rights 
of the transferee may bo defeated 

(a) by those creditors of the transferor who could treat 
the sale as void under Section 2-ij-02; or 

(b) by a buy or from the transferor in ordinary course of 
businoss if the bailee has delivered the goods to the 
buyer or rocoivod notification of his rights; or 



(c) as against the bailee by good faith dealings of tho 
bailee with the transferor, 

( 3 ) A diversion or other change of shipping instructions by 
the consignor in a non-nogotiablc bill of lading which causes the 
bailee not to deliver to tho consignee defeats tho consignee*s 
title to the goods if they have been delivered to a buyer in or¬ 
dinary course of business and in any event defeats tho consignee* s 
rights against the bailee, 

(4) Delivery pursuant to a non-negotiable document may bo 
stopped by a seller under Section 2-705 1 and subject to tho require¬ 
ment of duo notification there provided, 4 bailee honoring the 
seller*s instructions is entitled to be indemnified by tho seller 
against any resulting loss or oxponse, 

DELAWARE STUDY COMMENT 
(1) Rights Acquired By Transferee . 
Section 7"50lj-(l) provides that a transferee 
of a document either negotiable or non- 
negotiable to whom tho document has been 
delivered but not duly negotiated acquires 
only the rights which his transferor had or 
had actual authority to convey. A non-nego¬ 
tiable document doos not represent the goods. 
Therefore one who acquires it doos not 
obtain any of tho estoppel or apparent owner¬ 
ship bases of claiming the goods which result 
from taking delivory of the goods by a "buyer 
in ordinary course”. 

Section 7 - 5oIp(l) is in accord with § 3k- 
of tho Uniform Sales Act, 6 Del. C 73ij_| § 33 
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of the UBLA., 6 Del. C 3331 and I l\2 of the 
UWRA, 6 Del. G 542. However, § 7-504 applies 
to non-negotiable documents and also nego¬ 
tiable documents of title in which some 
element of due negotiation is missing from 
the transfer. 

(2) Defeat Of Transferee’s Rights . 
Section 7“5o4(2) provides for defeat of the 
transferee f s rights in the case of non-nego- 
tiable documents. This section is basod on 
tho theory that after delivery of the docu¬ 
ment and before notification of tho bailee, 
the transferors position is liko that of a 
seller in possession of goods sold. 

The rights of such a transferee may be 
defeated during this period ( 1 ) by those 
creditors of tho transferor who could treat 
the sale as void under § 2 ~ 402 , supra, 
(pertaining to retention of possession by a 
seller as constituting fraud against his 
creditors), or ( 2 ) by a buyer from tho trans¬ 
feror in tho ordinary course of business if 
tho bailee has delivered to said buyer or 
received notification of his rights or ( 3 ) 
as against tho bailoe by good faith dealings 
of tho bailoe with tho transferor. 

(3) Diversion Orders . Under § 7 —^oip(3) , 
the bailee honoring a diversion order of tho 
consignor is immunized from liability to tho 
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consignee and, in addition, tho titlo of the 
purchaser is validated if he bought in tho 
ordinary course of business. Tho Code charges 
tho Common Law pursuant to which diversion 
to another purchaser by the consignor-sellor 
could not defeat the rights of the consignco- 
buyer named in the non-negotiable bill of 
lading unloss the buyor had lost his rights 
against the seller by stoppage in transit or 
was otherwise precluded from denying the 
seller’s authority. Seo Delaware Study 
Comment to § 7“303, supra: Bailey v, Hudson 
Rivor R.R. Co, , ip9 N.Y. 70 (1872): Hunter v, 
Payne . 113 Misc. 385, 184- N.Y.S. 4 . 33 , aff’d 
197 App. Div. 919 , 188 N.Y.S. 926 ( 1920 ). 

(4) Bailee’s Right To Indemnity By 
Sollor Who Exercises Right Of Stoppago In 
Transit . Section 7~5o4(4) adds tho carrier's 
express right to indemnity where the seller’s 
request for stoppago in transit is honored. 
See Delaware Study Comment to § 2-705, supra. 

DEFINITIONAL CROSS REFERENCES: 

"Bailee"'. Section 7“102. 

"Bill of lading”. Section 1-201. 

"Buyor in ordinary course of business”. 

Section 1-201. 

"Consignee”. Section 7“102. 

“Consignor”. Section 7”102. 

"Creditor”. Soction 1-201, 



Section 1-201 


"Dol ivcry”. 

“Document”. Section 7"102, 

“Duly negotiate 1 *. Section 7“501, 

“Good faith”. Section 1-201, 

“Goods”, Section 7“102* 

"Honor”, Section 1-201, 

"Notification”, Soction 1-201, 

"Purchaser", Soction 1-201. 

"Rights”, Section 1-201, 

Section 7~505« Indorser Not a Guarantor for Other Parties . 

The indorsement of a document of title issued by a bailee doos 
not make the indorser liable for any default by the bailee or by 
previous indorsors, 

DELAWARE STUDY COMMENT 

Soction 7-505 is in accord with § 37 
of the Uniform Salas Act, 6 Dol . C 737 “ § 36 
of the UBLA, 6 Del. C 336 ; and § 45 of the 

uwra, 6 Dol. c 545 , 

The indorsement of commercial pap or 
servos two purposes. It is a conveyance of 
the title to tho instrument and also a con¬ 
tract pursuant to which tho indorser assumes 
"secondary liability”, Tho indorsement of a 
document of title, on tho other hand, is 
merely a conveyance of tho property interest 
except where tho bailee has not yet become 
liable on the instrument and the indorsor 
guarantees that he will honor it. Under 
these circumstances, the indorsor engages 
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that appropriate honoring of the document 
by the bailee will occur, However, once the 
bailee acknowledges his responsibility to 
the transferee, the indorser's obligation is 
fulfilled and he is no longer liable for the 
bailee's ultimate actual performance. 

DEFINITIONAL CROSS REFERENCES: 

“Bailee". Section 7-102, 

“Document of title". Section 1-201. 

“Party". Section 1-201. 

Section 7“5o6, Delivery Without Indorsement: Right to Compel 
Indorsement . 

The transferee of a negotiable document of titlo has a spe¬ 
cifically enforceable right to have his transferor supply any 
necessary indorsement but the transfer becomes a negotiation only 
as of the time tho indorsement is supplied, 

DELAWARE STUDY COMMENT 

Section 7“5o6 Is substantially In accoid 
with § 35 Uniform Salos Act, 6 Del. C 735j 
§ 3k of the UBLA, 6 Del. C 33k, and § ip3 of 
the UWRA, 6 Del. C 5^3* However, the Code 
eliminates the requirement of those uniform 
acts that tho person seeking relief must bo 
a transferee for value. 

The right to compel an indorsement under 
§ k9 the NIL, 6 Del. C 9^-9 , was given 
only to a "holder for valuel'. Since tho 
indorser under tho NIL and Article 3 of the 
Code conveys title to the Instrument and 
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also contracts to bo secondarily liable on 
tho instrument in the event of non-payment 
aftor due presentment, the value requirement 
is a reasonable one. However, since tho 
indorser of the document of title generally 
merely convoys title and does not assumo 
secondary liability (Seo Delaware Study 
Comment to § 5o5> supra), there is no reason 
to retain tho value requirement in tho caso 
of documents of title* 

DEFINITIONAL CROSS REFERENCES: 

"Document of titlo". Section 1-201. 

"Rights". Section 1-201. 

Section 7-507. Warranties on Negotiation or Transfer of Receipt or 
Bill . 

Where a person negotiates or transfers a document of title for 
value otherwise than as a mere intermediary under the next following 
section, then unless otherwise agreed he warrants to his immediate 
purchaser only in addition to any warranty made in selling the goods 

(a) that the document is genuinej and 

(b) that ho has no knowledge of any fact which would 
impair its validity or worth,” and 

(c) that his negotiation or transfer is rightful and fully 
effective with respect to tho title to the document 
and the goods it represents. 

DELAWARE STUDY COMMENT 
Section 7~507 restates the warranties 
listed in § 36 of the Uniform Sales Act, 6 

Del. C 736; § 35 of tho UBLA, 6 Del. C 335 ; 
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and i 1|4 of tho UWRA, 6 Del. C $%, However, 
the Code leaves tho warranties connected 
with the goods to the sales provisions of 
Article 2, §§ 2-312 through 2-318, thereby 
expressly recognizing that these latter 
warranties are "sales’ 1 warranties and not 
warranties that run with documents of title 
in tho absence of a sale. See 2 Williston. 
Sales, | 432 (Rev. ed. 1942). 

Section 7-507 should be read in 
connection with § 7“5o5 providing that the 
indorsor of a document of title does not 
become liable for any default by the bailee 
or for any default of previous indorsors. 

DEFINITIONAL CROSS REFERENCES: 

"Document’ 1 . Soction 7-102. 

"Document of title". Section 1-201. 

"Genuine". Soction 1-201. 

"Goods". Soction 7“102. 

"Person". Section 1-201. 

"Purchaser". Soction 1-201. 

"Value". Soction 1-201. 

Section 7“5o8. Warranties of Collecting Bank as to Documents . 

A collecting bank or other intermediary known to be entrusted 

with documents on behalf of another or with collection of a draft 

or other claim against delivery of documents warrants by such 

delivery of the documents only its own good faith and authority. 

This rule applies even though the intermediary has purchased or 

made advances against tho claim or draft to be collected. 
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DELAWARE STUDY COMMENT 
Section 7“508 exempts a collecting bank 
or other intermediary from the warranties 
set forth in § 7"507. Under 1 7 - 508 , the 
collecting bank or other intermediary 
affirmatively warrants good faith and author¬ 
ity* ’• This is substantially in accord with 
I 37 of the UBLA, 6 Del. C 337 1 and § 4-6 of 
the UWRA, 6 Del, C 54-6 s which negative 
warranties of genuineness, quality and 
quantity. These uniform acts apply to a 
mortgage, pledge, or holder for security,, 

and 

The Code would be applicable:.in'.such .cases/ 
also is explicitly applicable to a holder 
for collection, 

DEFINITIONAL CROSS REFERENCES: 
"Collecting bank". Section 4--105, 

"Delivery". Section 1-201. 

"Document". Section 7-102, 

"Draft”. Section 5 _ 103. 

"Good faith". Section 1-201, 

Section 7-^09, Rocoipt or Bill: When Adequate Complianoo With 
Commercial Contract . 

Tho question wh ethor a document is adequato to fulfill the ob¬ 
ligations of a contract for sale or the conditions of a credit is 
governed by the Articles on Sales (Article 2) and on Letters of 
Credit (Article 5) • 
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DELAWARE STUDY COMMENT 

Section 7“509 is merely a cross reference 
to Articles 2 and 5 and makes it clear that 
whether a document satisfies the requirements 
of a sales contract or a letter of credit is 
covered by these articles. See Braucher, 
Documents of Titlo . 115-128 (1958). 

DEFINITIONAL CROSS REFERENCES: 

"Contract for Sale 11 . Section 2-106. 
"Document' 1 . Section 7-102. 
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PART 6 

WAREHOUSE RECEIPTS AND BILLS OP MING: 

MISCELLANEOUS PROVISIONS 
Section 7**601 9 Lost and Missing Documents , 

(1) If a document has been lost, stolen or destroyed, a court 
may order delivery of the goods or Issuance of a substitute docu¬ 
ment and the bailee may without liability to any person comply with 
such order. If tho document was negotiable the claimant must post 
security approved by the court to indemnify any person who may 
suffer loss as a result of non-surrender of the document. If tho 
document was not negotiable, such security may be required at the 
discretion of the court. The court may also in its discretion order 
payment of tho bailee’s reasonable costs and counsel foes, 

(2) A bailee who without court order delivers goods to a person 
claiming under a missing negotiable document Is liable to any person 
injured thereby, and if the delivery is not in good faith becomes 
liable for conversion. Delivery in good faith is not conversion if 
made In accordance with a filed classification or tariff or, where 
no classification or tariff is filed, if the claimant posts security 
with the bailee In an amount at least double tho value of tho goods 
at tho time of posting to indemnify any person injured by tho 
delivery who files a notice of claim within one year after the 
delivery, 

DELAWARE STUDY COMMENT 

A baileo cannot safely deliver goods 

covered by a negotiable document of title 

unless tho covering document is surrendered 

to him for cancellation or appropriate 

marking. Whore tho original documents havo 
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been lost or destroyed, special rules are 
needed to give the owner of the lost document 
some effective way to regain possession of 
the goods and to effectively protect the 
bailee against fraudulent claims, 

(1) Court Order Re Lost Or Missing 

Document , Section 7~601 is substantially in 
accord with the rules provided by § 17 of the 
UBLA, 6 Del. C 317 , and § ll|_ of the UWRA, 6 
Del. C b-> fo r this purpose. These statutes 

make provision for judicial orders of 
delivery as to "lost or destroyed” negotiable 
documents. The Code extends these provisions 
to non-negotiable and to stolen documents. 

In addition, the Code permits tho bailee to 
comply with a Court Order ’’without liability 
to any person” and, thereby, limits tho 
holder's recourse to tho bond. This latter 
change puts the risk of default of the 
obligor of the bond on the holder and 
relieves the bailee. 

The Code also differs from tho earlier 
Uniform Act by authorizing a Court Order for 
issuance of a substitute document, as well as 
for delivery, 

(2) Delivery Of Goods Without A Court 
Order . Section 7“6oi(2) provides for delivery 
without a Court Order, Such delivery leaves 


bhe 0 ailee^liable to any person Injured and 




if the delivery is made in bad faith he is 


liable for conversion. A good faith delivery 
is not conversion if made in accordance with 
a filed classification or tariff. In addi¬ 
tion, if the claimant possesses security, the 
bailee may mako a good faith delivery. Any 
person injured may bo the beneficiary of the 
postod security because the security is not 
only to cover the liability of tho bailee for 
conversion, 

DEFINITIONAL CROSS REFERENCES: 

"Bailee".. Soction 7~102. 

■'Bill, of lading”. Section 1.-201. 

"Delivery”. Soction 1-201. 

"Document”. Section 7-102, 

"Good faith”. Section 1-201. 

"Goods”. Section 7“102. 

"Person", Section 1-201, 

"Warehouse receipt". Section 1-201. 
"Warehouseman", Section 7-102, 

Section 7-602, Attachment of Goods Covered by a Negotiable Document . 

Except where the document was originally issued upon delivery 
of the goods by a person who had no power to dispose of thorn, no 
lien attaches by virtue of any judicial process to goods in tho 
possession of a bailee for which a negotiable document of title Is 
outstanding unless the document bo first surrendered to tho bailee 
or Its negotiation enjoined, and the balloo shall not be compelled 
to deliver the goods pursuant to process until tho document Is 
surrendered to him or impounded by tho court. One who purchases the 
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document for value without notice of the process or Injunction takes 
free of tho lien imposed by judicial process. 

DELAWARE STUDY COMMENT 

Section 7~602 merely places limitations 
on soizuro by judicial process when a nego¬ 
tiable document is outstanding. Although tho 
Code does not affirmatively authorize attach¬ 
ment of goods subject to a document of title, 
attachment is not prevented by tho fact that 
a non-negot iablo document is outstanding. 

Section 7“602 recognizes that title and 
rights acquired by due negotiation are not 
defeated by surrender of tho goods by the 
bailee. It, therefore, protects the holder 
of a negotiable instrument and the bailee, 
unless the document Is first surrendered or 
Its negotiation enjoined. A bona fid© 
purchaser takes free of any such lien not 
noted on the document even though tn® injunc¬ 
tion has been gx-anted. An exception to this 
rule Is made, however, where the document was 
originally Issued upon delivery of the goods 
by a person who had no power to dispose of 
them. 

Section 7“602 is in accord with § 2 I 4 . of 
the UBLA, 6 Del. C 32l}_, and §§ 25 and 26 of 
the UWRA, 6 Del. C 525 and 526. 

DEFINITIONAL CROSS REFERENCES i 

''Bailee”. Section 7~102. 
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"Delivery". Section 1-201. 

"Document 1 ', Section 7-102. 

"Goods". Section 7~102. 

"Notice", Section 1-201. 

"Person". Section 1-201. 

"Purchase". Section 1-201. 

"Value", Section 1-201. 

Section 7~603, Conflicting; Claims; Interpleader . 

If moro than ono person claims title or possession of the goods, 
tho bailoo is excused from delivery until ho has had a reasonable 
time to ascertain tho validity of tho adverse claims or to bring an 
action to compel all claimants to interplead and may compol such 
interpleader, either in defending an action for non-delivery of the 
goods, or by original action, whichever is appropriate, 

DELAWARE STUDY COMMENT 
Section 7-603 is in accord with §£? 20 
and 21 of the UBLA, 6 Del. C 320 and 321 and 
§§ 16 and 17 of tho UWRA, 6 Del. C 5l6 and 
517. It Is a consolidation of those statutes 
which allows a bailee to compol conflicting 
claimants to litigate with each other instead 
of with him. 

DEFINITIONAL CROSS REFERENCES: 

"Action". Section 1-201. 

"Bailoo". Section 7“102. 

"Delivery". Section 1-201. 

"Goods". Section 7~102. 

"Person". Section 1-201. 

"Reasonable time". Section l-20ip. 
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ARTICLE 8 

INVESTMENT SECURITIES 

PART 1 

SHORT TITLE AND GENERAL MATTERS 
Section 8-101. Short Title. 

This Article shall be known and may be cited as Uniform 
Commercial Code - Investment Securities. 

DELAWARE STUDY COMMENT 

Article 8 of the UCC will replace the 
NIL insofar as that statute applies to 
investment securities (i.e. principally 
bearer bonds) and the Uniform Stock Transfer 
Act, 6 Del. C, 181-202, (hereafter referred 
to as the STA) which applies to corporate 
stock. Article 8 also applies to registered 
corporate bonds and other investment papers 
not covered by present uniform laws. 

Article 8 expressly excludes from the 
operation of Article 3 instruments which fall 
within the definition of "securities 11 , even 
though they might otherwise also qualify for 
inclusion under Article 3, (See § 8-102(1) 
(a)&(b)). 

Article 8 recognizes that the short-term 
credit devices (such as promissary notes, 
drafts, checks or trade acceptances) and 
bonds, which are usod for long term fund 
raising, should, as a commercial matter, not 
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be treated, under the same legal provisions 
governing negotiable instruments in general. 
In contrast with, the devices dealt with under 
Article 3 which are used primarily for short¬ 
term payment purposes. Article 8 deals with 
media of public investment in buasiness 
enterprise. Although the major media 
covered are corporate stocks and bonds, the 
Article also applies to other types of 
commercial paper canmonly recognized and 
traded as media for investments such as 
beneficial interests in business trusts, 
mortgage certificates and trust certificates. 
See Delaware Study Comment to § 8-102, infra, 
pertaining to the definition of a "security,” 
Section 8-102, Definitions and Index of Definitions . 

(1) Xn this Article unless the context otherwise requires 
(a) A "security” is an instrument which 

(i) is issued in bearer or registered form; and 

(ii) is of a type commonly dealt in upon securities 

exchanges or markets or commonly recognized in any 
area in which it is issued or dealt in as a medium 
for investment; and 

(iii) is either one of a class or series or by its terms 
is divisible into a class or series of instruments; 
and _ 

(iv) evidences a share, participation or other interest 

in property or in an enterprise or evidences an 

obligation of the issuer, 
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(b) a waiting which is a security is governed by this 
Article and not by Uniform Commercial Code-Commercial 
Paper even though it also meets the requirements of 
that Article. This Article does not apply to money. 

(c) A security is in “registered form" when it specifies a 
person entitled to the security or to the rights it 
evidences and when its transfer may be registered upon 
books maintained for that purpose by or on behalf of 
an issuer or the security so states. 

(d) A security is in “bearer form" when it runs to bearer 

according to its terms and not by reason of any indorse¬ 
ment, 

( 2 ) A "subsequent purchaser" is a person who takes other than 
by original issue. 


(3) A clearing corporation" is a corporation all of the 
capital stock of which is held by or for a national securities 
exchange or association registered under a statute of the United 
States such as the Securities Exchange Act of 193 ^. 

(k) A "custodian bank" is any bank or trust company which is 


supervised and examined by state or federal authority having 
supervision over banks and which is acting as custodian for a 
clearing corporation. 

(5) Othor definitions applying to this Article or to specified 
Parts thereof and the sections in which they appear are: 


"Adverse claim", 

"Bona fide purchaser”. 
"Broker", 

"Guarantee of the signature”. 
Intermediary bank". 


H 


Section 8-301. 
Section 8-302. 
Section 8 - 303 . 
Section 8 -lp 02 . 
Section ip-105, 
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Section 8-201. 


“Issuer 5 *, 

“Overissue 11 , Section 8-10 

(6) In addition Article 1 contains general definitions and 
principles of construction and interpretation applicable through¬ 
out this Article, 


DELAWARE STUDY COMMENT 
Section 8-102(1)(a) contains a defini¬ 
tion of “security" which is applicable to 
Article 8, It is a functional rather than 
a formal definition requiring a security to 
be an instrument which is of a type commonly 
dealt in upon securities exchanges or 
markets or commonly recognized in any area 
in which it is issued or dealt in as a 
medium for investments. Additional require¬ 
ments which must bo mot in order for an 
instrument to qualify as a security are set 
forth in the other subsections of 
§ 8-102(1)(a). Although one of these 
requirements specifies that an instrument 
must be issued in bearer or registered form 
in order to qualify as a security, the 
definition is nevertheless essentially a 
functional one which will make it possible 
as commercial necessities arise to have the 
law apply to new forms of negotiable 
instruments which qualify as securities. 
Applicability of the specialized rules of 
Article 8 to instruments which qualify as 
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securities is required by § 8 - 102 ( 1 )(b) 
which states that if an instrument qualifies 
as a ’’'security” under the Code it is 
governed by Article 8 rather than Article 3 . 
Accord seo also § 3-103(1), supra. 

The remaining definitions contained in 
§ 8-102 will be discus sod in the context of 
the sections in which thoy are utilized. 
However, specific attention is directed to 
tho definition of “notico" in § 1 - 201 ( 25 ), 
which is expressly incorporated into Article 
8 by | 8 - 102 ( 5 ). This definition of "notice 11 
contained in § 1 - 201 ( 25 ) applies tho 
objective test of a reasonably prudent man 
in determining whether a party is charged 
with notice from tho circumstances. Tho 
test requiring actual knowledge of facts is 
inapplicable. 

DEFINITIONAL CROSS REFERENCES; 

"Bearer”, Section 1-201, 

"Issuer”. Section 8-201, 

"Money”. Section 1-201. 

"Person”. Section 1-201. 

"Rights”. Section 1-201. 

"Term". Section 1-201, 

"Writing", Soctlon 1-201. 

Section 8-103. Issuer's Lien. 

A lien upon a security in favor of an issuer thereof Is valid 
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against a purchaser only if the right of the issuor to such lion 
is noted conspicuously on the security. 

DELAWARE STUDY COMMENT 
The rule of § l£ of the STA (8 Del. C 
194-) providing that there shall be no lien 
or restriction upon the shares represented 
by a certificate unless indicated on the 
certificate, is made applicable to all 
securities covered by this Article. The 
torm "noted conspicuously” is substituted 
for the term "stated upon". The word 
"conspicuously" is defined in Article 1, 

§ 1-201(10} supra, as a tern so written that 
a reasonable person upon whom it is to 
operate ought to have noticed it. 

DEFINITIONAL CROSS REFERENCES: 
"Conspicuous", Section 1-201, 

"Issuer". Section 8-201. 

"Security", Section 8-102. 

Section 8-10ij.. Effect of Overissue I "Overissue. " 

(1) The provisions of this Article which validate a security 
or compel its issue or reissue do not apply to the extent that 
validation, issue or reissue would result in overissue; but 

(a) if an identical security which does not constitute an 
overissue is reasonably available for purchase, the 
person entitled to issue or validation may compel tho 
issuor to purchase and deliver such a security to him 

against surrendor of the socurity, if any, which ho 
holds| or 
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(b) if a socurity is not so available for purchase, the 

person entitled to issue or validation may recover from 
the issuer tho price he or the last purchaser for value 
paid for it with interest from the date of his demand* 
(2) "Overissue” means the issue of securities in excess of 
tho amount which the issuer has corporate power to issue# 

DELAWARE STUDY COMMENT 
The provisions of § 8-loij. requiring: 

(1) a purchase of identical securities if 
reasonably available or (2) tho payment of 
damages based upon tho price paid, havo no 
counterpart in any prior uniform statutos# 

In addition to granting tho stated right to 
obtain identical securities, this section 
also clarifies the rule for measure of 
damages# 

DEFINITIONAL CROSS REFERENCES: 

"Issuer”. Section 8-201, 

"Person", Section 1-201, 

"Purchase”, Section 1-201. 

"Purchaser”, Section 1-201. 

"Security", Section 8-102. 

"Value”. Section 1-201. 

Section 8-105# Securities Negotiable: Presumptions# 

Cl) Securities governed by this Article are negotiable instru¬ 
ments , 

(2) In any action on a socurity 
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(a) unless specifically denied in the ploadings, each signa- 

tui*e on the security or in a nocossary indorsement is 
admitted; 

(b) when the effectiveness of a signature is put in issue 
the burden of establishing it is on the party claiming 
under the signature but the signature is presumed to be 
genuine or authorized; 

(c) when signatures are admitted or established production 
of the instrument entitles a holder to recover on it 
unless the defendant establishes a defense or a dofoct 
going to the validity of the security; and 

(d) after it is shown that a dofenso or defect exists the 
plaintiff has tho burden of establishing that ho or some 
person under whom he claims is a person against whom 
tho defense or defect is ineffective (Section 8-202). 

DELAWARE STUDY COMMENT 
In order to mako securities oligible 
for investments under certain state acts 
restricting ”legal 0 investments to negotiable 
instruments, tho section on Municipal Law 
of the American Bar Association recommended 
inclusion in the Code of § 8-105(1) pro¬ 
viding that securities governed by Article 8 
are negotiable instruments. This limited 
applicability of § 8-105(1) is further 
emphasized by the draftsmen's comment to 
§ 8-105 which expressly notes that tho 
particular-kinds of negotiable instruments 
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defined in Article 8 as “socurities’* 
governed by Article 8 and not by Article 3. 
This is also expressly provided for in 
§ 8-102(1)(b) and § 3-103(1), supra. See 
A.L.I. and N.C,C »U«S .L*, 1962 Official Text 
And Comments Edition Uniform Commercial Code , 
p. 34^* She limited effect of § 8-105(1) 
is further anphasizod by the fact that 
independently of said section, other sections 
of Article 8 give to bona fide purchasers of 
securities rights greater than those they 
would have if the things bought were chattels 
or simple contracts. See §§ 8-202 and 8-301, 
infra* 

Section 8-105(2) will apply substantially 
the same rules as to burden of proof of 
signatures in suits on securities as § 3-307 
will apply in tho caso of commercial paper. 

DEFINITIONAL CROSS REFERENCE: 

"Security 4 *, Section 8-102. 

Section 8-106, Applicability . 

The validity of a security and the rights and duties of the 
issuer with respect to registration of transfer are governed by the 
law (including tho conflict of laws rules) of the jurisdiction of 
organization of the issuer. 

DELAWARE STUDY COMMENT 

The general rules pertaining to tho 
territorial application of tho Code aro set 
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forth in § 1-105 of the Code, With stated 
exceptions § 1-105 provides that parties to 
a transaction may agree that the law of any 
state to which the transaction bears a 
reasonable relation may be chosen as the 
applicable law. In the absence of such 
agreement , the Code is made applicable to 
transactions bearing an appropriate relation 
to the enacting state. 

One of the stated exceptions to the 
general conflicts of law rules set forth in 
§ 1-105(1) is the provision in § 1-105(2) 
requiring application of tho conflicts rules 
set forth in 8 8-106 portaining to invest¬ 
ment securities. Section 8-106 provides 
that the law, including tho conflicts of law 
rules, of the jurisdiction of organization 
of the issuer applies to questions pertaining 
to (a) the validity of the security, and 
(b) tho rights and duties of the issuer with 
respect to registration of transfer. Those 
rules provide predictability and certainty 
in an area in which no prior uniform 
statutory provision oxistod and on which the 
caso law was uncertain, 

DEFINITIONAL CROSS REFERENCE: 

"Issuer”, Section 8-201, 
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Section 8-107. Securitios Deliverable; Action for Price. 

(1) Unless otherwise agreed and subjoct to any applicable law 
or rogulation respecting short sales, a person obligated to deliver 
securities may deliver any security of the specified issue in 
bearer form or registered in the name of the transferee or indorsed 
to him or in blank. 

(2) When the buyer fails to pay the price as it comes due 
under a contract of sale the seller may rocover the price 

(a) of securities accepted by the buyer; and 

(b) of other securities if efforts at their resale would be 
unduly burdensome or if there is no readily available 
market for their resale* 

DEIAWARE STUDY COMMENT 
Section 8-107(1) makos it clear that in 
the absence of contrary agreement or other 
applicable law or regulation respecting 
short sales, shares of stock aro deemed to 
bo of a fungible character and a person 
obligated to deliver securities may deliver 
any security of the specified issues so Jong 
as it is in the appropriate form. Accord: 
See In re Ellis* Estate , 2lj. Del. Ch. 393* 

6 A. 2 d 602 , 6 ll (1939) - corporate stocks 
may be treated as fungible goods when of the 
same class* 

DEFINITIONAL CROSS REFERENCES: 


"Action”. Section 1-201(1). 
"Contract"* Section 1-201(11), 

"Person"* Section 1-201(30). 

"Security", Section 8-102. 
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ARTICLE 8 

INVESTMENT SECURITIES 


PART 2 

ISSUE - ISSUER 

Soction 8-201, "Issuer, u 

(1) With rospect to obligations on or defenses to a security 
"Issuer" Includes a person who 

(a) places or authorizes the placing of his name on a 
security (otherwise than as authenticating trustee, 
registrar, transfer agent or the like) to evidence that 
it represents a share, participation or other interest 
in his property or in an enterprise or to evidence his 
duty to perform an obligation evidenced by the security 
or 

(b) directly or indirectly creates fractional interests in 
his rights or property which fractional interests are 
evidenced by securities; or 

(c) becomes responsible for or in place of any other person 
described as an Issuer in this section, 

(2) ■;With respect to obligations on or defenses to a security a 
guarantor is an issuer to the extent of his guaranty whether or not 
his obligation is noted on the security, 

(3) With respect to registration of transfer (Part Ij. of this 
Article) "issuer" means a person on whose behalf transfer books 
are maintained, 

DELAWARE STUDY COMMENT 

The term "Issuer" is defined by § 8-201 

for purposes of Article 8 of the Code, This 
definition includes a maker, drawer, 
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acceptor or an accommodation party but has 
no literal counterpart in the pre-code 
statutes. See §§ 29, 60 , 6 l and 62 of the 
NIL, 6 Del. C. 129, 160, l 6 l and 162 . 

Article 8 includes many types of 
securities not covered by the NIL and the 
term ’'Issuer 11 is accordingly broader In 
scope. See Delaware Study Comment to 
S 8-102. However while “Issuer 1 ', as defined 
by § 8-201 is a word of art which is appli¬ 
cable to the various kinds of securities 
covered by Article 8 , it has no implication 
with respect to other statutes using the 
same tern in a different sense. 

Section 8-201(2) distinguishes the 
obligations of a guarantor as issuer from 
those of the principle obligor. Section 
8-201(3) narrows the definition of "Issuer” 
for purposes of Part If. of Article 8, See 
also § 8 -ij. 06 . 

DEFINITIONAL CROSS REFERENCES: 

"Person”, Section 1-201. 

"Rights”. Section 1-201. 

"Security", Section 8-102. 

Section 8-202. Issuer's Responsibility and Defenses; Notice of 
Defect or Defense . 

(1) Even against a purchaser for value and without notice, 
the terms of a security include those stated on the security and 
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those made part of the security by reference to another instrument, 
indenture or document or to a constitution, statute, ordinance, 
rule, regulation, order or the like to the extent that the terms 
so referred to do not conflict with the stated terms. Such a 
reference does not of itself charge a purchaser for value with 
notice of a defect going to the validity of the security even 
though the security expressly states that a person accepting it 
admits such notice. 

(2) (a) A security other than one issued by a government or 

governmental agency or unit even though issued with a 
defect going to its validity is valid in the hands of a 
purchaser for value and without notice of the particular 
defect unless the defect involves a violation of con¬ 
stitutional provisions in which case the security is 
valid in the hands of a subsequent purchaser for value 
and without notice of the defect. 

(b) The rule of subparagraph (a) applies to an issuer which 
is a government or governmental agency or unit only if 
either there has been substantial compliance with the 
legal requirements governing the issue or the issuer 
has received a substantial consideration for the issue 
as a whole or for the particular security and a stated 
purpose of the issue is one for which the issuer has 
power to borrow money or issue the security. 

(3) Except as otherwise provided in the case of certain un¬ 
authorized signatures on issue (Section 8-205)* lack of genuineness 
of a security is a complete defense even against a purchaser for 
value and without notice. 

(ij.) All other defenses of the issuer including nondelivery and 

8—lit 





conditional delivery of the security arc ineffective against a 
purchaser for value who has taken without notice of the particular 
defense* 

(5) Nothing in this section shall be construed to affect the 
right of a party to a "when, as and if issued" or a "when dis¬ 
tributed" contract to cancel the contract in the event of a 
material change in the character of the security which is the 
subject of the contract or in the plan or arrangement pursuant to 
which such security is to bo issued or distributed. 

DELAWARE STUDY COMMENT 

■fl). Provisions Incorporated By Reference 

Section 8-202(1) recognizes the fact that it 

is customary for investment securities to 

contain references to other instruments under 

whose authority or in relation to which the 

investment security is issued. It therefore 

makes the incorporated provisions binding 

even on a purchaser for value and without 

notice so long as the incorporated terms aro 

not "in conflict with the stated terms,” 

Under the last sentence of § 8-202(1) 

such a reference does not of itself charge 

a purchaser for value with notice of a 

defect going to tho validity of the security 

oven though the security expressly states 

that a person accepting it admits such notice. 

In this latter situation the Code adopts the 

theory that it is for the issuer, not for 

tho purchaser, to make sure that the issuer’s 
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socan t.j complins with tho law govoming 
l-bs issue-. Tho rules as to dofonscs avail¬ 
able to tho issuer aro stated in tho 
remaining portions of § 8-202. 

(2) Valid ation Of Defective Securities , 
Section 8-102(2) defines a subsequent 
purchaser as if a person who takes other than 
by original purchase. st Section 8-202(2) (a) 

of 

differentiates between the rights/ an original 
purchaser and a subsequent purchaser. It 
provides that in the hands of a purchaser for 
value without notice of the defect a security 
other than one issued by a government or 
governmental subdivision is valid even 
though issued with a defect going to its 
validity. If the defect involves a violation 
of constitutional provisions, such a 
security is valid only In the hands of a 
subsequent purchaser for value without 
notice of the defect. 

Under § 8-202(2)(b) governmental issuers 
are estopped from asserting defenses only: 

(1) if there has been substantial compliance 
with the legal requirements governing the 
Issue or (2) if substantial consideration 
has been received and the stated purpose of 
the issue is one for which the Issuer has 
power to borrow money or issue the security. 
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Exceptions to the validation of the 
issuance of the security are set forth in 
8-202(3) and 8-205. The rules pertaining 
to overissue stated in i 8-lOij. are also an 
exception to the provisions of § 8-202(2). 

(3)Sc(li) Defenses - Lack Of Genuineness , 
Non-Delivery . Under § 8-202(3) lack of 
genuineness is a defense which is valid even 
against a purchaser for value without notice, 
except in those cases subject to § 8-205. 

See Delaware Study Comment § 8-205* infra. 
Lack of genuineness under § 1-201(18) means 
not free of forgery or counterfeiting. 

Section 8-202(ij.) expressly provides 
that non-delivery or conditional delivery of 
the security are ineffective as a defense 
against a purchaser for value without notice. 
Like § 3-115, supra, this reverses § l5oof 
the 1 NEL, 6 Del. C 115, 

(5) Purchase Subject To A “When. As and 
If” Clause . Section 8-202(5) validates the 
commercial practice of entering into a 
commitment to take securities subsequent to 
a proposed merger ’'when as and if” issued or 
"when distributed” with a right to withdraw 
from such obligation in the event that there 
Is a change in the nature of the provisions 
governing the securities. 
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DEFINITIONAL CROSS REFERENCESi 
"Delivery". Section 1-201. 

"Genuine", Section 1-201, 

"Issuer", Section 8-201. 

"Money", Section 1-201. 

"Notice". Section 1-201. 

"Organization". Section 1-201. 

"Person". Section 1-201. 

"Proper form". Section 8-102, 

"Purchaser". Section 1-201. 

"Security". Section 8-102. 

"Subsequent purchaser". Section 8-102, 
"Term". Section 1-201. 

"Unauthorized signature". Section 1-201. 
"Value". Section 1-201. 

Section 8-203. Staleness as Notice of Defects or Defenses . 

(1) After an act or event which creates a right to immediate 
performance of the principal obligation evidenced by the security or 
which sets a date on or after which the security is to be presented 
or surrendered for redemption or exchange, a purchaser is charged 
with notice of any defect in its issue or defense of the issuer 

(a) if the act or event is one requiring the payment of 
money or the delivery of securities or both on presen¬ 
tation or surrender of the security and such funds or 
securities are available on the date set for payment or 
exchange and he takes the security more than one year 
after that datej and 

(b) if the act or event is not covered by paragraph (a) and 
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he takes the security more than two years after the 
date set for surrender or presentation or the date on 
which such performance became due* 

(2) A call which has been revoked is not within subsection 

DELAWARE STUDY COMMENT 

Even though a purchaser takes after 
maturity* he will nevertheless have protection 
from the issuer’s personal defenses for a 
period of 1 year after maturity under 

§ 8-203(1)(a), and 2 years after maturity 
under the circumstances set forth in 

§ 8-203(l)(b). Section 8-203 modifies the 
policy that a holder in due course must take 
before maturity of the instrument. See 
IS 52, and 53 of the NIL* 6 Del. C 152 and 

153. 

Section 8-203 recognizes the commercial 
fact that Investment securities are often 
continued to be dealt with even though they 
are overdue and that such transactions are 
essential in reorganization procedures. On 
the theory that a purchaser has greater 
reason to suspect ownership claims than 
issuer’s defenses, § 8-305 applies shorter 
time limitations when the question Is notice 
of claims of ownership rather than issuer’s 



DEFINITIONAL CROSS REFERENCES: 


"Delivery 1 *. Section 1-201. 

"Issuer". Section 8-201. 

"Money". Section 1-201. 

"Notice". Section 1-201. 

"Purchaser". Section 1-201, 

"Right". Section 1-201. 

"Security". Section 8-102. 

Section 8—20if.• Effect of Issuer*s Restrictions on Transfer . 

Unless noted conspicuously on the security a restriction on 
transfer imposed by the issuer even though otherwise lawful is 
ineffective except against a person with actual knowledge of it. 

DELAWARE STUDY COMMENT 
Section 8-20ip is generally in accord 
with § 15 of the STA, 8 Del. C.19^, but is 
limited to restrictions imposed by the issuer 
adds an exception for persons taking with 
actual notice, and requires that the 
restriction be "noted conspiciously." (See 
§ 1-201 for a definition of conspicuous) 
rather than stated upon the certificate. 

DEFINITIONAL CROSS REFERENCES: 
"Conspicious". Section 1-201. 

"Issuer", Section 8-201. 

"Security". Section 8-102. 

Section 8-205. Effect of Unauthorized Signature on Issue . 

An unauthorized signature placed on a security prior to or in 
the course of issue is ineffective except that the signature is 
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effective in favor of a purchaser for value and without notice of 
the lack of authority if the signing has been done by 

(a) an authenticating trustee, registrar, transfer agent or 
other person entrusted by the issuer with the signing of 
the security or of similar securities or their immediate 
preparation for signing; or 

(b) an employee of the issuer or of any of the foregoing en¬ 
trusted with responsible handling of the security. 


DELAWARE STUDY COMMENT 
A forged or unauthorized signature is 
inoperative under § 23 of the NIL, 6 Del. G 
123, unless the party is precluded from 
setting up the forgery or want of authority. 
Section 8-205 sets forth more explicitly 
the circumstances under which an issuer is 
precluded from setting up a forgery as a 
defense. Section l-201(ij.3) defines an 
unauthorized signature as "one made without 
actual, implied or apparent authority and 
includes a forgery.* 1 Under § 8-205 an 
unauthorized signature placed on a security 
prior to or in the course of issue is 
ineffective unless the security is hold by a 
purchaser for value and without notice of 
the lack of the authority and the signing was 
by an agent or employee of the issuer 


entrusted with the signing or responsible 
handling of the security. The issuer under 


8-21 



this section is not held liable for the 
honesty of employees not entrusted with the 
signing, preparation or responsible handling 
of such securities. 

Section 8-205 is supplemented by 
§ 8-202(3) ^ich provides that an unauthor¬ 
ized signature results in the instrument 
lacking genuineness (i.e. defined in § 1-201 
as an instrument not free of forgery or 
counterfeiting) and such unauthorized signa¬ 
ture is a defense even against a purchaser 
for value who has taken without notice of 
the defect. 

DEFINITIONAL CROSS REFERENCES: 

"Issuer”. Section 8-201. 

"Notice". Section 1-201. 

"Person”. Section 1-201. 

"Purchaser". Section 1-201. 

"Security". Section 8-102.. 

"Sign". Section 1-201. 

"Unauthorized signature". Section 1-201. 
"Value". Section 1-201. 

Section 8 - 206 . Completion or Alteration of Instrument . 

(1) Ij/here a security contains the signatures necessary to its 
issue or transfer but is incomplete in any other respect 

(a) any person may complete it by filling in the blanks as 
authorized] and 

(b) even though the blanks are incorrectly filled in, the 

security as completed is enforceable by a purchaser who 
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took it for value and without notice of such incorrect¬ 
ness, 

(2) A complete security which has been improperly altered even 
though fraudulently remains enforceable but only according to its 
original terms, 

DELAWARE STUDY COMMENT 
The instruments covered by § 8-206 must 
have all necessary signatures. This section 
deals with the consequences of incomplete¬ 
ness of a security resulting from a failure 
of the issuer to fill in all the blanks or 
his failure to deliver the security. 

Section 8-206(1)(a) is in accord with 
§ lip of the NIL, 6 Del, C lllp, which permits 
any person to complete the instrument by 
filling in the blanks as authorised. Under 
§ 8 - 206 (l)(b) even though the blanks are 
incorrectly filled in without authority, 
and even though there has been no delivery 
by the issuer, the purchaser for value 
without notice may recover on the instrument 
as completed. See also § 3 - 115 , supra. 

This changes § 15 0 f the NIL, 6 Del, C ll£, 
which made non-delivery of an incomplete 
instrument a defense against a purchaser for 
value without notice. This defense of non¬ 
delivery is also eliminated by Article 8 in 
§ 8-202(4-). However, the protection granted 
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a purchaser for value without notice is 
limited by the provisions of § 8-10lp dealing 
with overissue which may result where an 
incorrect amount is filled in a blank. 

Section 8-206(2) would permit any 
purchaser of an altered security to enforce 
it according to its original terms whether or 
not he qualified as a purchaser for value 
without notice. Section 2I4. of the NIL, 6 De]U 
C 12if, provided that only a holder in due 
course could enforce an altered instrument 
according to its original tenor. Section l6 
of the STA, 8 Del. C 195# provided that an 
alteration should not deprive the owner of 
shares of stock of his title and that the 
transfer of such a certificate should convey 
to the transferee a good title. 

DEFINITIONAL CROSS REFERENCES: 

"Notice”, Section 1-201. 

"Person". Section 1-201. 

"Purchaser". Section 1-201, 

"Security". Section 8-102, 

"Term". Section 1-201. 

"Value”, Section 1-201; 

Section 8-207* Rights of Issuer Vlith Respect to Registered Owners . 

(1) Prior to due presentment for registration of transfer of a 
security in registered form the issuer or indenture trustee may 
treat the registered owner as the person exclusively entitled to 



vote, to receive notifications and otherwise to Memiso all the 
rights and powers of an owner. 

(2) Nothing in this Article shall be construed to affect the 
liability of the registered owner of a security for calls, assess¬ 
ments or the like, 

DELAWARE STUDY COMMENT 
Section 8-207(1) is generally in accord 
with § 3 of the STA, 8 Del. C 183 , but 
affirmatively states the issuer*s rights 
with respect to registered holders and 
refers to the date of ’"presentment for 
registration" as distinct from registration. 
The Code also differs in its inclusion of 
all rights and powers of an owner,” 

Like § 8-207(2), § 3 of the STA, 8 Del. 
G I 83 , also provides that nothing in the STA 
shall be construed to forbid a corporation*s 
holding liable the registered owner of 
shares for calls and assessments, 

DEPINITIONAL C ROS S R EPBRBJICES: 

"Jssuoi* M , Sootlon 8-201. 

"Notification". Section 1-201. 

"Porson". Section 1-201. 

"Registered form". Section 8-102. 

"Right". Section 1-201. 

"Security", Section 8-102. 

Section 8 - 208 , Effect of Signature of Authenticating Trustee, 
Registrar or Transfer Agent . 

( 1 ) A person placing his signature upon a security as 
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authenticating trustee, registrar, transfer agent or the like war¬ 
rants to a purchaser for valuo without notice of tho particular 
defect that 

(a) the security is genuine; and 

(b) his own participation in the issue of the security is 
within his capacity and within the scope of the author¬ 
ization received by him from tho issuer; and 

(c) he has reasonable grounds to believe that the security 
is in the form and within the amount the issuer is 
authorized to issue, 

(2) Unless otherwise agreed, a person by so placing his sig¬ 
nature does not assume responsibility for the validity of the 
security in other respects, 

DELAWARE STUDY COMMENT 
Section 8-208 is new statutory law and 
details the warranties given to a purchaser 
for value of the security by the various 
agents of the issuer. These warranties 
arise out of the nature of the agency 
function which is performed by tho agent for 
the is suer , 

DEFINITIONAL GROSS REFERENCES i 

"Agreed”• Section 1-201, 

"Genuine”, Section 1-201, 

"Issuer", Section 8-201, 

"Notice”, Section 1-201. 

"Person", Section 1-201, 

"Proper form". Section 8-102 
"Purchaser", Section 1-201. 

"Security", Section 8-102, 

"Value 0 Section 1-201, 
o-2o 



PART 3 
PURCHASE 

Section 8-301. Rights Acquired by Purchaser; “Adverse Claim”; Title 
Acquired by Bona Fide Purchaser . 

(1) Upon delivery of a security the purchaser acquires the 
rights in the security which his transferor had or had actual au¬ 
thority to convey except that a purchaser who has himself been a 
party to any fraud or illegality affecting the security or who as a 
prior holder had notice of an adverse claim cannot improve his 
position by taking from a later bona fide purchaser, "Adverse 
claim includes a claim that a transfer was or would be wrongful or 
that a particular adverse person is the owner of or has an interest 
in the security. 

(2) A bona fide purchaser in addition to acquiring the rights 
of a purchaser also acquires the security free of any adverse claim. 

(3) A purchaser of a limited interest acquires rights only to 
the extent of the interest purchased. 

DELAWARE STUDY COMMENT 
(1) Shelter Provision . Like § £8 0 f 
the NIL, 6 Del. C l£8, § 8-301(1) of the UCC 
provides that if a purchaser of a security 
has not been a party to any fraud or 
illegality affecting the security, he acquires 
such rights in the security as his transferor 
had or had power to transfer. However 
§ 8-301(1), like its counterpart in § 3-201(1) 
of Article 3 of the Code, denies protection 
to a former holder who had notice of the 
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fraud or illegality even though he was not a 
participant therein. 

The definition of i! adverse claim 1 ' con¬ 
tained in § 8 - 301 ( 1 ) was added to make clear 
that an "adverse claim" may include one 
asserted by a person not himself entitled to 
protection of the security. 

(2) Rights Acquired By A Bona Fide 
Purchaser . Section 8-301(2) provides that a 
bona fide purchaser in addition to acquiring 
the rights of a purchaser also acquires the 
security free of any adverse claim. Under 
§§ 6 and ? of the STA, 8 Del. C 186 and 187, 
if the indorsement or delivery of a certifi¬ 
cate was obtained by fraud, duress, mistake 
or without authority or after the owner’s 
death or legal incapacity, the possession of 
the certificate could be reclaimed unless the 
certificate had been transferred to a 
purchaser for value in good faith without 
notice of any facts making the transfer 
wrongful. Section 57 of the NIL, 6 Del. C 
157 > provided that a holder In due course 
held the Instrument free from any defect of 
title of prior parties and free from defenses 
available to prior parties among themselves 
and could enforce payment of the Instrument 
for the full amount against all parties 


8-28 




liable thereon. 


Under the Code, the protection accorded 
to a bona fide purchaser does not turn on 
the security’s negotiability or non-negotia¬ 
bility as it does under the NIL, Purchasers 
from a bona fide purchaser and bona fide 
purchasers are protected so long as the 
security qualifies as such under the provi¬ 
sions of § 8-102, supra, irrespective of 
whether or not the security qualifies as a 
negotiable instrument under § 3“10l|. of 
Article 3 of the Code, 

(3) Partial Transfer , Section 8-301(3) 
is new statutory law. It is not clear 
whether the term "limited interest” refers 
to quantity or quality, 

DEFINITIONAL CROSS REFERENCES : 

"Bona fide purchaser”. Section 8-302, 
"Delivery". Section 1-201, 

"Holder 11 , Section 1-201, 

"Notice”, Section 1-201, 

"Party", Section 1-201, 

"Person", Section 1-201, 

"Purchase". Section 1-201. 

"Purchaser". Section 1-201, 

"Rights", Section 1-201, 

"Security". Section 8-102. 
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Section 8-302. " Bona Fide Purchaser ." 

A "bona fide purchaser 1 ’ is a purchaser for value in good faith 
and without notice of any adverso claim who takes delivery of a 
security in bearer form or of one In registered form issued to him 
or indorsed to him or in blank. 

DELAWARE STUDY COMMENT 
Bona fide purchaser is defined more 
broadly than the holder in due course under 
§ ^2 of the ML, 6 Del. C lf?2. Under the 
ML the holder in order to qualify as a 
holder in due course had to take an instru¬ 
ment that was complete and regular upon its 
face, before it was overdue and without 
notice that It had been previously dishonored. 
The purchase also had to be in good faith 
and for value and without any notice of any 
infirmity or defect in title. 

"Value 11 is more broadly defined in 

§ 1-201(44) of the Code than it was In §§ 25, 
26 and 27 of the ML, 6 Del. C 125, 126 and 
127, and § 22 of the STA, 8 Del. C 200. 

Under the Code, even though the security 
is incomplete or altered and even though a 
purchaser obtains a security after its 
maturity date, he may nevertheless qualify 
as a bona fide purchaser. See §§ 8-203, 

8 - 206 , supra and 8-305, infra. 
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DEFINITIONAL CROSS REFERENCES: 

“Adverse Claim", Section 8-301, 

"Bearer form". Section 8-102, 

"Delivery", Section 1-201, 

"Good faith". Section 1-201, 

"Indorsed", Section 8-308, 

"Notice", Section 1-201, 

"Purchaser", Section 1-201, 

"Registered form". Section 8-102, 

"Security". Section 8-102. 

"Value", Section 1-201, 

Section 8-303. " Broker, " 

"Broker" means a person engaged for all or part of his time in 
the business of buying and selling securities, who in the transac¬ 
tion concerned acts for, or buys a security from or sells a security 
to a customer. Nothing In this Article determines the capacity in 
viiich a person acts for purposes of any other statute or rule to 
which such person is subject, 

DELAWARE STUDY COMMENT 

"Broker" is defined by this section for 
purposes of Article 8 only. There is no 
prior statutory definition of broker in the 
NIL or STA, A broker may be a bona fide 
purchaser, because certain ownership claims 
are not necessarily adverse to him. The 
official comment to § 8-302 of the Code, see 
A.L.I. and N.C.C.U.S.L., 1962 Official Text 
and Comments Edit ion Uniform Commercial Code. 
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p, 5>6 o, expressly refers to this possibility 
and the fact that an agent’s knowledge of 
his principal’s claim cannot defeat the 
agent’s right to be a bona fide purchaser 
under | 8 - 302 . 

DEFINITIONAL CROSS REFERENCE: 

'’Security 11 . Section 8-102. 

Section 8-304-. Notice to Purchaser of Adverse Claims . 

(1) A purchaser (Including a broker for the seller or buyer 
but excluding an intermediary bank) of a security is charged with 
notice of adverse claims if 

(a) tho security whether in bearer or registered form has 
been indorsed ’’for collection" or "for surrender 11 or 
for some other purpose not involving transfer; or 

(b) the security is in bearer form and has on it an unambig¬ 

uous statement that it is the property of a person 
other than the transferor. The mere writing of a 
name on a security is not such a statement, 

(2) The fact that the purchaser (including a broker for the 
seller or buyer) has notice that the security is held for a third 
person or is registered in the name of or Indorsed by a fiduciary 
does not create a duty of inquiry into the rightfulness of the 
transfer or constitute notice of adverse claims. If, however, the 
purchaser (excluding an intermediary bank) has knowledge that the 
proceeds are being used or that the transaction is for the 
individual benefit of the fiduciary or otherv/ise in breach of duty, 
the purchaser is charged with notice of adverse claims. 
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DELAWARE STUDY COMMENT 

Section 8 - 30 I 4 . sets forth specific situa¬ 
tions in which a purchaser is deemed to have 
reason to know of adverse claims as a matter 
of law. However, the situations listed are 
not exhaustive and do not preclude other 
circumstances which will give rise to notice 
of adverse claims. 

Section 8-30lp( 1) (a) is substantially in 
accord with i 37 of the NIL, 6 Del. C 137, 
which provides that a subsequent indorsee 
acquires only the title of the first indorsee 
under a restrictive indorsement. 

Section 8 —30ip( 1 ) (b) provides that a 
purchaser is charged with notice of adverse 
claims if the security is in bearer form and 
has on it an unambiguous statement that the 
security is the property of a person other 
than the transferor. The mere writing of a 
name on a security is not such a statement. 
Undor i of the NIL, 6 Del. C l£ 6 , such a 
statement would amount to ''knowledge of such 
facts thathi-s action in taking the Instrument 
amounted to bad faith'* and ?rould also con¬ 
stitute a circumstance which would impose 
upon the purchaser the duty to make inquiry. 

Section 8 ~ 30 l 4 -( 2 ) is similar to a com¬ 
parable provision in § 7(a), 12 Del. C Ip307 
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of the Uniform Act for Simplification of 
Fiduciary Transfers, but is extended to 
cover all inves-tment securities including 
those in bearer form. 

DEFINITIONAL CROSS REFERENCES: 

'’Adverse claim”. Section 8-301* 

"Bearer form”. Section 8-102. 

"Broker”. Section 8-303. 

'’Intermediary bank". Section Ij.-105. 

"Notice”. Section 1-201. 

"Notification”. Section 1-201. 

'’Person". Section 1-201. 

"Purchase”. Section 1-201. 

"Purchaser", Section 1-201. 

"Registered foim". Section 8-102. 

"Security". Section 8-102. 

"Writing". Section 1-201. 

Section 8-305* Staleness as Notice of Adverse Claims . 

An act or event which creates a right to immediate performance 
of the principal obligation evidenced by the security or which sets 
a date on or after which the security is to be presented or 
surrendered for redemption or exchange does not of itself constitute 
any notice of adverse claims except in the case of a purchase 

(a) after one year from any date set for such presentment 
or surrender for redemption or exchange; or 

(b) after six months from any date set for payment of 
money against presentation or surrender of the security 
if funds are available for payment on that date, 
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DELAWARE STUDY COMMENT 

Section 8-305 changes the rule of § 52(2) 
and | 53 of the NIL, 6 Del. G 152(2) and 153, 
under which a purchaser after maturity was 
ineligible for holder in due course status* 
Section 8-305 makes it cloar that the mere 
fact of maturity will not operate in itself 
to preclude the purchaser of securities from 
obtaining the status of a bona fide purchaser 
as against adverse claims of ownership* 
Although the maturity of the security does 
not automatically terminate the purchaser’s 
right to qualify as a bona fide purchaser, 

§ 8-305 does set forth tho stated time 
periods after which a purchaser will bo 
doomed to have notice of adverse claims of 
ownership. While drafts and chocks are 
ordinarily intended for immediate liquida¬ 
tion, corporate debentures or other invest¬ 
ment securities are normally not so intended 
even though they may bo made payable on 
demand. The lapse of an unusual time after 
Issue therefore is deemed to be notice of 
irregularity In the case of a draft payable 
on demand, but this would not be so in the 
case of a corporate debenture payable on 
demand and still outstanding many years after 
Its issue date* 
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The time limits regarding staleness as 
notice of defects from the point of view of 
the issuer’s defenses which are set forth in 
§ 8-203 are longer than the periods pre¬ 
scribed by § 8-305 pertaining to notice of 
adverse claims. The Code draftsmen proceed 
on the theory that a purchaser who takes a 
matured security after funds are available 
for redemption would ordinarily have more 
reason to suspect claims of ownership than 
issuer’s defenses. 

Section 8 - 306 . Warranties on Presentment and Transfer . 

( 1 ) A person who presents a security for registration of trans¬ 
fer or for payment or exchange warrants to the issuer that he is 
entitled to the registration, payment or exchange. But a purchaser 
for value without notice of adverse claims who receives a new, 
reissued or re-registored security on registration of transfer 
warrants only that he has no knowledge of any unauthorized signature 
(Section 8-311) in a necessary indorsement. 

(2) A person by transferring a security to a purchaser for 
value warrants only that 

(a) his transfer is effective and rightful; and 

(b) the security is genuine and has not been materially 
altered; and 

(c) he knows no fact which might impair the validity of 
the security, 

(3) Where a security is delivered by an intermediary known to 
be entrusted with delivery of the security on behalf of another or 
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of a draft or other claim against such delivery, 
the intermediary by such delivery warrants only his own good faith 
and authority even though ho has purchased or made advances against 
the claim to be collected against the delivery. 

(ij.) A pledgee or other holder for security who redelivers the 
security received, or after payment and on order of tho debtor 
delivors that security to a third person makes only the warranties 
of an intermediary under subsection ( 3 ). 

(5) A broker gives to his customer and to the issuer and a 
purchaser the warranties provided in this section and has the rights 
and privileges of a purchaser under this section. The warranties of 
and in favor of the broker acting as an agent are in addition to 
applicable warranties given by and in favor of his customer. 

DELAWARE STUDY COMMENT 
fi) Presentment For Registration. Pny- 
mont Or Exchange . Section 8-306(1) providing 
for a warranty by the presenting party of a 
security to the issuer is new statutory law. 
Sgg Boston Towboat Co. v. Medford Nat. Bank . 
232 Mass. 38 , 121 N.E, Ifil ( 1919 ). 

(2) Transfer . Soction 8-306(2) is sub¬ 
stantially identical to § 11 of the STA, 8 
Del. C 191 . However, § 8-306(2) adds a 
warranty against material alteration. Both 
the Code and STA provisions extend the 
warranty protection only to purchasers for 
value. Compare §§ 6 $ and 66 of the NIL, 6 
Del. C l 65 and 166 * 
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(3) Deliver:/- By An Intermediary , Sectim 
69 of the NIL, 6 Del, C 169 * provides where a 
broker or agent negotiates an instrument 
without indorsement he incurs all the 
liabilities pertaining to warranties which 
arise when negotiation is by delivery, unless 
he discloses the name of his principal and 
the fact that ho is acting as an agent* 
Section 8 - 306 ( 3 ) would limit the liability 
of intormodiaries known to be entrusted with 
delivery of the security for cuaother to a 
warranty of good faith and authority to make 
the delivery. 

(ij) Delivery By A Pledgee Or Other 
Security Holder , Section 8— 306 (Ip) providing 
that pledgees or othor security holders who 
may deliver securities make only the 
warranties of good faith and authority to 
deliver is in accord with i 12 of the STA, 

8 Del. C 192 . 

(5) Brokers . Section 8-306(£) provides 
that a broker gives to his customer and to 
the issuer and a purchaser tho warranties set 
forth elsewhere in § 8-306 and also acquires 
the rights and privileges given to a 
purchaser under this section. The standards 
for determining whether a person qualifies as 
a ’’broker 1 ' are set forth in § 8 - 303 , supra. 



Where the Individual in a given transaction 


is not acting in the capacity of a '’broker ' 1 
as definod in § 8-303 s ho may qualify as an 
"intermediary" who gives the limited 
warranties set forth in § 8-306 (3)&([).) • See 
A.L.I. and N.C.C.U.S.L., 1962 Official Text 
and Comments Edition Uniform Commercial Code , 
p. £ 66 , Comment 2* 

DEFINITIONAL CROSS REFERENCES: 

’’Broker 5 ’, Section 8-303* 

"Delivery”, Section 1-201, 

"Genuine". Section 1-201. 

"Good faith". Section 1-201. 

'’Person 5 '. Section 1-201. 

"Purchaso". Section 1-201. 

"Purchaser". Section 1-201. 

"Security". Section 8-102. 

"Value", Section 1-201. 

Section 8 - 307 # Effect of Delivery Without Indorsement; Right to 
Compel Indorsement . 

Where a security in registerod form has been delivered to a 
purchaser without a necessary indorsement he may become a bona fido 
purchaser only as of the timo the indorsement is supplied, but 
against the transferor the transfer is complete upon delivery and 
the purchaser has a specifically enforceable right to have any 
necessary indorsement supplied. 

DELAWARE STUDY COMMENT 

Section 8-307 is substantially In accord 
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with i 4.9 of tho NIL, 6 Del. C 14 . 9 . However 
tho Code gives tho stated rights to a 
''purchaser” while the NIL gave such rights 
only to purchasers for value. For purposes 
of determining whether or not the transferee 
who has obtained an instrument without a 
required indorsement Is a holder In due 
course, the negotiation under both tho Code 
and the NIL takes effect as of the time when 
the indorsement is actually made. However, 
vis-a-vis the transferor the transfer is 
complete upon delivery and tho purchaser has 
a specific enforceable right to have any 
necessary indorsement supplied. 

Section 9 of the STA, 8 Del, C 189 , 
provides that the delivery of an unindorsed 
certificate produces an obligation to 
indorse but "the transfer shall take effect 
as of the time when tho indorsement is 
actually made," 

DEFINITIONAL CROSS REFERENCES: 

"Bona fide purchaser". Section 8-302, 
"Delivery," Section 1-201, 

"Purchaser", Section 1-201, 

"Registered form". Section 8-102, 

"Right", Section 1-201. 


"Security." Section 8-102, 



Section 8-308, Indorsement, How Made; Special Indorsement; Indorser 
Wot a Guarantor; Partial Assignment , 

(1) An indorsement of a security in registered form is made when 
an appropriate person signs on it or on a separate document an 
assignment or transfer of the security or a power to assign or 
transfer it or when the signature of such person is written without 
mace upon the back of the security, 

(2) An indorsement may be in blank or spocial. An indorsement 
in blank includes an indorsement to bearer, A spocial indorsement 
specifies the person to whom the security is to be transferred, or 
who has power to transfer it, A holder may convert a blank indorse¬ 
ment into a spocial indorsement, 

(3) “An appropriate porson” in subsection (1) moans 

(a) the person specified by the security or by special 
indorsement to be entitled to the security; or 

(b) where the porson so specified is described as a fidu¬ 
ciary but is no longer serving in the described capaci¬ 
ty, - oithor that porson or his successor; or 

(c) whore the security or indorsement so specifies more 
than one porson as fiduciaries and one or more are no 
longer serving in the described capacity, - the remain¬ 
ing fiduciary or fiduciaries, whether or not a successor 
has been appointed or qualified; or 

(d) whore the person so specified is an individual and is 
without capacity to act by virtue of death, incompe¬ 
tence, infancy or otherwise, - his oxecutor, adminis¬ 
trator, guardian or like fiduciary; or 

(o) where the security or indorsement so specifies more 
than one person as tenants by the entirety or with 
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right of survivorship and by reason of death all can¬ 
not sign, - the survivor or survivors! or 

(f) a pc-rson having power to sign under applicable law or 
controlling instrument; or 

(g) to the extent that any of the foregoing persons may 
act through an agent, - his authorized agent. 

(Ip) Unless otherwise agreed the indorser by his indorsement 
assumes no obligation that the security will be honorod by the 
iss uer. 

( 5 ) An indorsement purporting to be only of part of a security 
representing units intended by the issuer to be separately trans¬ 
ferable is effective to the extent of the indorsement, 

( 6 ) Whether the person signing is appropriate is determined 
as of the date of signing and an indorsement by such a person does 
not become unauthorized for the purposes of this Article by virtue 
of any subsequent change of circumstances, 

( 7 ) Failure of a fiduciary to comply with a controlling in¬ 
strument or with the law of the state having jurisdiction of tho 
fiduciary relationship, including any law requiring the fiduciary 
to obtain court approval of the transfer, docs not render his in¬ 
dorsement unauthorized for the purposes of this Article. 

DELAWARE STUDY COMMENT 
(1) Method Of Indorsing , Section 8-308 
(1) is in accord with § 20 of tho STA, 8 Del. 
C 198 , which permits the transfer of shares 
by delivery of the certificate containing a 
written assignment or a power of attorney to 
assign the shares represented by the certifi¬ 


cate. However, under § 31 of the NIL, 
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6 Del. C 131, the indorsement must he 
written on the instrument itself or upon a 
paper attached thereto. 

The Code provision extends the rule of 
§ 20 of the STA, 8 Del. C 198 , to all invest- 
ment securities in slightly modified 
language. 

(2) Types of Indorsements . Section 
8-308(2) is in accord with § 33 of the NIL, 

6 Del. C 133, but the phrase !, and it may also 
be either restrictive or qualified, or con¬ 
ditional" is eliminated. The second and 
third sentences of § 8-308(2) are sub¬ 
stantially similar to § 34 . of the NIL, 6 Del. 
C 134• However, the definition of "special 
indorsement" is broadened by the Code pro¬ 
vision to include the insertion of the name 
of a person having power to transfer. This 
practice of placing securities in "street" 
names is widely used in the shipment of 
securities. 

The last sentence of § 8 - 308 ( 2 ) is 
similar to § 35 of the NIL, 6 Del. C 135, 
describing the conversion of blank indorse¬ 
ments into special indorsements, 

(3 ) "Appropriate Person" Defined . 

Section 8 - 308 ( 3 ) defines "appropriate persorf 
for the purposes of § 8 - 308 ( 1 ) dealing with 
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h©sa the i»dt?rsj3n»nl> Is made. Although this 
is a new statutory provision it appears to be 
in accord with generally accepted agency and 
fiduciary principles and practices. See I 18 
of the STA, 8 Del. G 196 . 

Oi) Indorsees Obligation . Section 
8 - 308 ( 1 ]-) provides that unless otherwise agreed 
the indorser by his indorsement assumes no 
obligation that the security will be honored 
by the issuer. This changes the rule of § 66 
of the ML, 6 Del, C l 66 , which provides that 
subject to necessary proceedings the 
indorser must pay the amount thereof to the 
holder. Section 8-308(1].) makes specific the 
lack of a comparable provision in I 11 of 
the STA, 8 Del, C 191 , which contains no 
express warranty that the investment security 
would be honored when due. 

(5) Indorsement Of Fart Of A Security , 
Section 8-308(5) provides that an indorsement 
of part of the security representing units 
intended by the issuer to be separately 
transferable is effective to the extent of 
the indorsement. Section 32 of the NIL, 6 
Del. C 132, provides that the indorsement • 
must be an indorsement of the entire instru¬ 
ment and an indorsement which purports to 
transfer the instrument to two or more 
indorsees severally does not operate as a 



negotiation of the ins Lv uniont. The Code 
draftsmen's official Comment 5 in part states 
that the rights of a transferee under a 
partial indorsement to the status of a bona 
fide purchaser are left to the case law. 

See A.L.I. and N.C.C.U.S.L., 1962 Official 
Text and_C,omments Edition Uniform Commercial 

Qode 3 p. ^ 70 . 

(6) Time For Determining Of Appropriate - 
ness Of Signature . Section 8 - 308 ( 6 ) pro¬ 
vides that for purposes of Article 8 
determination as to whether a person signing 
a security is appropriate is to be made as of 
the date a-e signing and a subsequent change 
of circumstances does not have a roti'Dactive 
effect to make the signature unauthorized. 
There are no statutory counterparts to this 
section in the STA or ML. 

( 7 ) Improper Transfer By A Fiducio.ry , 
Section 8 - 308 ( 7 ) provides that a failure by 
a fiduciary to comply with a controlling 
Instrument or of the law of the state having 
jurisdiction of the fiduciary relationship 
Including any law requiring the fiduciary to 
obtain court approval of the transfer does 
not render his Indorsement unauthorized. 
However, a transferee would take subject to 
the equities of the beneficiary when he has 
knowledge or notice of facts which are 
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sufficient to put him on inquiry. See § l 8 , 
STA, 8 Del. C 196 , 

DEFINITIONAL GROSS REFERENCES: 

“Bearer”. Section 1-201. 

"Delivery”. Section 1-201. 

“Holder”, Section 1-201, 

"Honor”, Section 1-201. 

"Issuer”, Section 8-201. 

"Person". Section 1-201. 

"Registered form”. Section 8-102. 

"Security", Section 8-102, 

"Sign”. Section 1-201. 

“Written". Section 1-201. 

Section 8~309* Effect of Indorsement Without Delivery . 

An indorsement of a security whether special or in blank does 
not constitute a transfer until delivery of the security on which it 
appears or if the Indorsement is on a separate document until 
delivery of both the document and the security, 

DELAWARE STUDY GO MIME NT 
Section 8-309 is in accord with prior 
statutory law. As between the immediate 
parties, delivery was required to effect a 
valid transfer of an indorsed stock certifi¬ 
cate under 8 1 of the STA, 8 Del. C 181, and 
a negotiable instrument under § 30 of the 
NIL, 6 Del. C 130, which provided that if 
the instrument was payable to bearer it was 
negotiated by delivery, and if payable to 



order it was negotiated by indorsement com- 
pleted by delivery. Although § 8-309 does 
not expressly state as did § 10 of the STA, 

8 Del, G 190, that an attempted transfer 
without delivery constitutes a promise to 
transfer, the draftsmen’s Comment 2 to this 
section expressly states that the Code 
intends to achieve this result. See A,L,I, 
and N.C»C,U,S,L,, 1962 Official Text and 
Comments Edition Uniform Commercial Code . 

P. 571. ~ ~ 

For cases relating to the delivery 
requirement see Berl v, Virginia Productions 
Co., 19 Del. Ch. 277, 166 A.if.02 (1933), 
rehearing denied 19 Del. Ch-. 277, l 66 A.lj.02, 
where the Court ruled that the corporation 
was entitled to have the old certificates, 
properly indorsed for transfer, delivered 
before it issued a certificate for 1 million 
shares of its stock; Dunn v. Wilson & Co .. 

5l F. Supp, 655 (194-3), where the Court 
permitted complainant to bring a stockholders 
action since the certificates had been 
properly indorsed and delivered to him - 
action was permitted even though the plaintiff 
was not registered as owner upon the corpor¬ 
ate transfer books; In re Canal Construction 
Co., 21 Del. Ch. 153, 182 A.54-5 (1936), 
holding that an administrator of an estate 





could not vote the shares he administered 


contrary to the wishes of the distributees 
after he, as administrator, had properly 
indorsed and delivered the certificate to 
the distributees even though the shares stood 
in the administrator’s name on the corporate 
transfer booksj Uilmington Trust Co, v. 
General Motors Cor p., 29 Del. Ch, 572, 

5l A.2d 584- (1947) f holding that stocks 

transferred to the intervenors by way of a 
valid indorsement and delivery of the old 
certificate to the corporation for a transfer 
into the intervenor’s names constituted a 
valid gift by the decedent even though the 
decedent kept the new certificates and power 
of attorney to transfer the certificates in 
order that he might handle the financial 
affairs of the invervenorsj Twiniock, Inc, v. 
Continental Thr ift, 167 A.2d 735 (i 960 ), 
holding that a bank was to be Issued a 
certificate evidencing its ownership of the 
corporate shares since they had purchased 
them by a valid Indorsement and pledge In 
connection with extension of a loan to a 
debtor who defaulted. 

DEFINITIONAL CROSS REFERENCES: 
"Delivery". Section 1-201, 

"Security". Section 8-102. 
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Section G~310. Indorsement of Securit y i n Bearer Form , 

An indorsement of a security in bearer form may give notice nf 
adverse claims (Section 8 —301l) but does not otherwise affect any 
right to registration the holder may possess, 

DELAWARE STUDY COMMENT 

Under the Code, the concept of indorse¬ 
ment only applies to registered and not to 
bearer securities. See §s 8-307 and 8 - 308 , 
supra. Section 8-102(1)(d) defines a 
security in ‘’bearer form 5 ’ as one v/hich runs 
to bearer according to its terms and not by 
reason of any indorsement. 

In relation to registered investment 
securities, the Code adopts the provisions of 
§ 34. of the NIL, 6 Del. C I 3 I 4 -, pursuant to 
which the last Indorsement will govern the 
method of negotiation. See § 8 - 308 ( 2 ), supra 
Section 8-310 makes it clear that despite any 
attempt to specially indorse a security 
which is in bearer form, the security may 
nevertheless still be negotiated by delivery 
alone. Section 8-310 in this respect differs 
from the comparable provisions which are 
applicable to negotiable Instruments under 
Article 3 of the Code. See I 3 - 20 I 4 ., supra. 
Section 8-310 also clarifies ambiguity which 
had arisen under the NIL pertaining to 
whether or not an instrument Issued as a 



bearer Jnsfcpuaeiit thereafter continued to be 
a bearer instrument irrespective of whether 
or not it was subsequently specially or 
restrictively indorsed. See §§ 9(5), 3 ^ 
and I 4 .O of the KTL, 6 Del. C 109(5), 134 and 
140 . 

Although indorsement of a security in 
bearer form is extraneous and irrelevant 
insofar as the method of its negotiation is 
concerned, § 8-310 nevertheless makes it 
clear that such an indorsement may be 
effective to give notice of adverse claims 
under § 8 - 3 oi|., supra. 

DEFINITIONAL CROSS REFERENCES: 

"Bearer form 11 . Section 1-201. 

"Holder". Section 1-201, 

"Notice". Section 1-201. 

"Right". Section 1-201. 

"Security". Section 8-102. 

Section 8-311. .Effect of Unauthorized Indorsement. 

Unless the owner has; ratified an unauthorized indorsement or is 
otherwise precluded from asserting its ineffectiveness 

(a) he may assert its ineffectiveness against the issuer or 
any purchaser other than a purchaser for value and 
without notice of adverse claims who has in good faith 
received a new, reissued or re—registered security on 
registration of transfer,* and 

(b) an issuer who registers the transfer of a security upon 
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the unauthorized indorsement is subject to liability for 
improper registration (Section 8-4-04-) • 

DKEAV/ARE STUDY COMMENT 
Under § 23 of the NIL, 6 Del. C 123, a 
forged or unauthorized signature is wholly 
inoperative unless the party is precluded from 
setting up the forgery or want of authority. 
Under this provision the forged or unauthor¬ 
ized signature is a real defense and therefore 
available against a holder in due course. It 
has been held for example that a true owner 
of securities, transferred by means of a 
forged indorsement, may reclaim them in the 
hands of a transferee, even though new 
securities have been issued and the trans¬ 
feree is a bona fide purchaser for value and 
without notice, C hester County G. T. & S, D. 
Co, v. Security Co ., l65 App. Div. 329, 150 
N.Y.S. 1010, aff * d 219 N.Y, 599 * 111*. N.E. 

1062 (1916), 

Under i 8~311(a) of the Code the good 
faith purchaser for value without notice of 
adverse claims who receives a new, reissued 
or re-registered security on registration of 
transfer will prevail over the owner whose 
unauthorized indorsement was placed on the 
security. The owner is in turn given a right 
to proceed against the issuer who registered 
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the transfer of security which contained an 
unauthorized indorsement. See also § 8-loi}., 
supra, and § 8-l|Dl|., infra. 

DEFINITIONAL CROSS REFERENCES: 

"Good faith 1 '. Section 1-201. 

"Issuer”. Section 8-201. 

"Notice 1 *. Section 1-201. 

"Purchaser". Section 1-201. 

"Security", Section 8-102. 

"Value". Section 1-201. 

Section 8-312. Effect of Guaranteeing Signature or Indorsement. 

(1) Any person guaranteeing a signature of an indorser of a 
security warrants that at the time of signing 

(a) the signature was genuine; and 

(b) the signer was an appropriate person to indorse (Sec¬ 
tion 8-308 ); and 

(c) the signer had legal capacity to sign. 

But the guarantor does not otherwise warrant the rightfulness of 
the particular transfer, 

(2) Any person may guarantee an Indorsement of a security and 
by so doing warrants not only the signature (subsection 1) but also 
the rightfulness of the particular transfer in all respects. But 
no issuer may require a guarantee of indorsement as a condition to 
registration of transfer. 

(3) The foregoing warranties are made to any person taking or 
dealing with the security in reliance on the guarantee and the 
guarantor Is liable to such person for any loss resulting from 
breach of the warranties. 
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DELAWARE STUDY COMMENT 

Section 8-312 is intended to provide 
procedures which will facilitate the transfer 
of securities by enabling the parties to 
obtain guarantees from persons resaonably 
believed to be responsible which will protect 
them against various liabilities arising out 
of improper transfers of securities. 

Sections 8~312(1)&(2) describe two 
distinct types of guarantors and define the 
extent of the liability of each. The 
guarantor of a signature warrants that the 
signature is genuine as well as the legal 
status, authority, identity and capacity of 
the signer. (I 8-312(1)). Under § 8-312(2) 
the guarantor of indorsement warrants not '- 1 . 
only those matters set forth in § 8-312(1) 
but also warrants the rightfulness of the 
particular transfer. 

The obtaining of either one of the 
warranties set forth in §§ 8-312(1) or (2) 
does not release the party otherwise liable 
from responsibility, but enables such a 
party to obtain an indemnity from the 
guarantor. For example, in the case of 
Lake Superior Corp. v. Rebre , 65 Pa. Super. 

379 (1917), the stock was transferred on the 
basis of a forged signature and it was held 
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that the Issuer could recover from the person 
presenting the stock for transfer the amount 
the issuer was obligated, to pay to the 
registered owner of the stock even though a 
signature guarantee had been furnished as 
required by the rules of the Exchange. The 
Court stated that the corporation might 
recover from either the signature guarantor 
or the person presenting the stock for 
transfer since the latter represents that he 
is entitled to a new security. 

Most stock exchanges including the New 
York and Philadelphia-Baltimore Stock 
Exchanges have enacted rules for the taking 
of "signature guarantees." Section 8-312 
clarifies the nature of the warranty given 
by such a guarantor and eliminates much 
confusion which previously existed on the 
matter. 

Section 8-312(3) is designed to encoura^p 
issuers and their agents to rely upon signa¬ 
ture guarantees and to eliminate ?/aste of 
time and effort in ascertaining the facts so 
guaranteed. 

DEPINITXONAL CROSS REFERENCES : 
"Appropriate person". Section 8 - 308 . 

"Holder". Section 1-201. 

"Issuer". Section 8-201, 

"Person". Section 1-201. 
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"Security 11 , Section 8-102. 


"Sign". Section 1-201, 

Section 8-313. men Delivery to the Purchaser Occurs; Purchaser s 
Broker as Holder * 

(1) Delivery to a purchaser occurs when 

(a) he or a person designated by him acquires possession of 
a security! or 

(b) his broker acauires possession of a security specially 
indorsed to or issued in the name of the purchaser! or 

(c) his broker sends him confirmation of the purchase and 
also by book entry or otherwise identifies a specific 
security in the broker's possession as belonging to the 
purchaser! or 

(d) with respect to an identified security to be delivered 
while still in the possession of a third person when 
that person acknowledges that he holds for the 
purchaser! or 

(e) appropriate entries on the books of a clearing corpo¬ 
ration are made under Section 8-320. 

(2) The purchaser is the owner of a security held for him by 
his broker, but is not the holder except as specified in subpara¬ 
graphs (b), (c) and (e) of subsection (1). Where a security is 
part of a fungible bulk the purchaser is the owner of a propor¬ 
tionate property interest in the fungible bulk. 

(3) Notice of an adverse claim received by the broker or by 
the purchaser after the broker takes delivery as a holder for 
value is not effective either as to the broker or as to the pur¬ 
chaser, However, as between the broker and the purchaser the 
purchaser may demand delivery of an equivalent security as to 
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which no notice of an adverse claim has been deceived# 

DELAWARE STUDY COMMENT 
Under § 191 0 f the NIL, 6 Del. C 291, 
which defined delivery as the "transfer of 
possession, actual or constructive from one 
person to another" and § 22 of tho STA, 8 Del. 
C 200, which defined delivery as the 
"voluntary transfer of possession from one 
person to another" emphasis was placed on 
physical transfer of possession of the 
instrument as the essential element of 
delivery. Section 8-313(1 )(a) is in accord 
with these provisions. However, §§ 8-313(1) 

(b), (c), (d) & (e) are specific enumerations 
of situations in which delivery will be 
deemed to have occurred despite the fact 
that physical transfer to the transferee may 
not actually yet have occurred. These situa¬ 
tions recognize that the bulk of securities 
transactions are handled by brokers and 
organized markets and as anticipated by 
§ 8-313 (1) (e) are beginning to be transferred 
in increasing volume on the books of clearing 
corporations such as those permitted by 
§ 8-320. 

Under § 8-313(2) the customer does not 
become a holder of the security held for him 
by his broker until the conditions of 
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§§ 8-313(1)(b), (c), or (e) ar© met. However, 
this section also provides that the purchaser 
is nevertheless the owner of the security 
held for him by his broker and also is the 
owner of a proportionate property interest in 
the fungible bulk where a security held by 
a broker is a part of a fungible bulk. The 
grant of the status of an "owner" of a 
security held for a customer by his broker 
or constituting part of a fungible bulk may 
give the customer added protection if the 
broker becomes insolvent. The Code leaves 
the question of the degree of protection 
which the owner may obtain in such cases up 
to the individual law of each state. 

YJhere notice of an adverse claim is 
received after the broker takes delivery for 
the holder for value, § 8-313(3) provides 
that the broker and the customer will not be 
effected by such notice. The section also 
provides that as between the broker and the 
customer, in such a situation, the customer 
is entitled to receive from the broker a 
security which is genuine and free of any 
notice of an adverse claim, 

DSPIMITEOHA.L CROSS REFERENCES: 

"Delivery 5 '. Section 1-201. 

'’Fungible”, Section 1-201. 

"Holder”, Section 1-201, 



"Person” 


Section 1-201 


"Purchase". Section 1-201. 

"Purchaser"-, Section 1-201. 

"Security"-. Section 8-102, 

"Send". Section 1-201, 

Section 8 - 31 I 4 .. Duty to Deliverj When Completed . 

(1) Unless otherwise agreed where a sale of a security is made 
on an exchange or otherwise through brokers 

(a) the selling customer fulfills his duty to deliver when 
he places such a security in the possession of the 
selling broker or of a person designated by the broker 
or if requested causes an acknowledgment to be made to 
the selling broker that it is held for him; and 

(b) the selling broker including a correspondent broker 
acting for a selling customer fulfills his duty to 
deliver by placing the security or a like security in 
the possession of the buying broker or a person 
designated by him or by effecting clearance of the sale 
in accordance with the rules of the exchange on which 
the transaction took place, 

(2) Except as otherwise provided in this section and unless 
otherwise agreed^ a transferor's duty to deliver a security under a 
contract of purchase is not fulfilled until he places the security 
in form to be negotiated by the purchaser in the possession of the 
purchaser or of a person designated by him or at the purchaser*s 
request causes an acknowledgment to be made to the purchaser that 
it is held for him. Unless made on an exchange a sale to a broker 

purchasing for his own account is within this subsection and not 
within subsection ( 1 ). 






DELAWARE STUDY COMMENT 
Section 8-314.(1) concerns itself with 
the situation where a sale of a security is 
made on an exchange or otherwise through 
brokers and the duty of sellers and selling- 
brokers to delivery securities in such situa¬ 
tions. It provides that the seller is under 
a duty to see that the security reaches the 
selling-broker or a person designated by 
the selling-broker, or if so requested that 
acknowledgment is made by the person in 
possession of the security that he is holding 
it for the selling-broker. Section 8-314.(1) 
(b) recognizes the power as between brokers 
to deal with securities in a fungible bulk. 
This section permits delivery of a !, like 
security” and the use of clearing houses to 
settle duties to deliver. 

Section 8-314.(2) concerns itself with 
the situation where a transfer of securities 
is made otherwise than through brokers. In 
such cases the seller’s duty is to place the 
securities in the hands of the purchaser, or 
a person designated by the purchaser. In 
addition the purchaser may request the 
seller to have a third person acknowledge to 
him that the security is held for him. 

Under § 8-3llj- it is not enough to place 

the security in transit and impose the risk 
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of loss on the recipient. The physical 
delivery specified is reauired. 

There a broker purchases for his own 
account otherwise than through an exchange, 
the transaction is governed by § 8—3lip(2) 
rather than § 8-3ll|-(l). This provision is 
expressly set forth in § 8-334(2) to clarify 
the applicable result, particularly in light 
of the definition of “broker" contained in 
§ 8-303 , supra. 

DEFINITIONAL CROSS REFERENCES: 

"Agreed", Section 1-201, 

“Agreement". Section 1-201, 

"Broker". Section 8-303. 

"Contract". Section 1-201. 

"Delivery". Section 1-201. 

"Person". Section 1-201. 

"Purchase". Section 1-201. 

"Purchaser". Section 1-201. 

"Security". Section 8-102. 

“Send", Section 1-201. 

Section 8-315* Action Against Purchaser Based Upon Wrongful 
Transfer . 

(1) Any person against xvhom the transfer of a security is 
wrongful for any reason, including his incapacity, may against any¬ 
one except a bona fide purchaser reclaim possession of the security 
or obtain possession of any new security evidencing all or part of 
the same rights or have damages. 


8-60 






(2) If the transfer is wrongful because of an unauthorized in¬ 
dorsement, the owner may also reclaim or obtain possession of the 
security or new security even from a bona fide purchaser if the 
ineffectiveness of the purported indorsement can be asserted against 
him under the provisions of this Article on unauthorized indorsements 
(Section 8-311). 

(3) The right to obtain or reclaim possession of a security may 
be specifically enforced and its transfer enjoined and the security 
impounded pending the litigation. 

DELAWARE STUDY COMMENT 
Section 7 of the STA, 8 Del. C 187, 
permits an owner to reclaim a stock certifi-. 
cate and rescind the transfer (1) if the 
indorsement or delivery of the certificate 
was procured by fraud or duress, or when made 
under such a mistake as to make the indorse¬ 
ment or delivery inequitable, or (2) if 
delivery was made without the authority of 
the owner, or after the owner's death or 
legal incapacity unless the certificate was 
transferred to a bona fide purchaser, or the 
owner elected to waive the injury or was 
guilty of laches in enforcing his rights. 

The general rule allowing an owner to 
reclaim possession of a security wrongfully 
transferred from anyone other than a bona 
fide purchaser is continued by § 8-315(1). 
However, § 8-315(1) also grants such an 
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aggrieved owner the right to recover any 
damages incurred. This would be particularly 
useful in a situation where a purchaser did 
not take as a bona fide purchaser, but had 
subsequently transferred the security to a 
bona fide purchaser. In this type of case 
although the owner would not be able to obtain 
a reclamation or damages fran the bona fide 
purchaser, he would be entitled to recover 
damages from the purchaser. 

Under § 8-315(2) if the transfer is 
wrongful because of an unauthorized indorse¬ 
ment, the owner is pemitted to reclaim the 
security even as against a bona fide 
purchaser, until such a bona fide purchaser, 
still acting in good faith, obtains a new, 
reissued or re-registered security. See 
Dela?ra.re Study Comment to i 8-311, supra. 
However, the owner may not recover any 
damages from a bona fide purchaser under any 
circumstances. 

Section 8-315(3) is in accord with the 
last sentence of § 7 of the STA, 8 Del. C 
187. 

DEPT hi T10 HAL CROSS REFERENCES: 

"Action’ 1 . Section 1-201, 

"Bona fide purchaser", 

"Person". Section 1-201 
"Right", Section 1-201. 


Section 8-302. 




’'Security”. Section 8-102# 


Section 8 - 316 # Purchaser*s Right to Requisites for Registration of 
Transfer on Books , 

Unless otherwise agreed the transferor must on due demand 
supply his purchaser with any proof of his authority to transfer 
or with any other requisite which may be necessary to obtain 
registration of the transfer of the security but if the transfer is 
not for value a transferor need not do so unless the purchaser fur¬ 
nishes the necessary expenses. Failure to comply with a demand 
made within a reasonable time gives the purchaser the right to re¬ 
ject or rescind the transfer. 

DELAWARE STUDY COMMENT 

Section 8~3l6 is new statutory law. It 
recognizes the fact that the transferor has 
access to all of the necessary requisites for 
a registration of the transfer* and it there¬ 
fore places the duty on him to assist the 
transferee in obtaining registration. Unless 
a contrary agreement exists between the 
parties* on demand by the transferee the 
transferor must supply the transferee with 
proof of his authority to transfer or with 
any other requisite necessary to obtain 
registration of the transfer. See § 8-lj.02, 
infra. If the transfer is not for value, 
the transferor is not bound to do so unless 
the purchaser furnishes the necessary 

expenses. In either case failure to comply 
with demand by the purchaser gives the 
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purchaser the right to rescind, and, if the 
transfer is for value, he may sue for damages 
for breach of contract, 

DEFINITIONAL GROSS REFERENCES: 
’'Purchaser”. Section 1-201, 

"Reasonable time”# Section I- 20 I 4 .. 

"Right”. Section 1-201, 

"Security”. Section 8-102. 

"Value”. Section 1-201. 

Section 8-317, Attachment or Levy Upon Security , 

(1) No attachment or levy upon a security or any share or 
other interest evidenced thereby which is outstanding shall be valid 
until the security is actually seized by the officer making the 
attachment or levy but a security which has been surrendered to the 
issuer may be attached or levied upon at the source. 

(2) A creditor whose debtor is the owner of a security shall be 
entitled to such aid from courts of appropriate jurisdiction, by 
injunction or otherwise, in reaching such security or in satisfying 
the claim by means thereof as is allowed at law or in equity in re¬ 
gard to property which cannot readily be attached or levied upon 

by ordinary legal process* 

DELAWARE STUDY GOME NT 
Section 8-317(1) corresponds substan¬ 
tially with § 13 of the STA, except that the 
STA permitted levy or attachment without 
actual seizure if transfer by the holder was 
enjoined. Section 8-317(1 )> as recommended 
by the UCC draftsmen, would not permit a levy 

under any circumstances without physical 
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seizure of the security. Section 13 of the 
STA was not enacted by Delaware, 

The language set forth above in the 
Delaware draftsments revision of § 8-317(1) 
is similar to the language contained in 8 Del, 
C 202 on ’'Effect on attachment and sequestra¬ 
tion laws” except that references to 8 Del, G 
169 (the situs provisions of the Delaware 
Corporation Law) and 10 Del. Chap. 35 (the 
statutory authorization for attachment) have 
been inserted to assure that the existing la?/ 
would not be changed by enactment of the Code, 
Section 8~317(2) is identical to § li|_ of 
the STA which was enacted as 8 Del. C 193. 

DEE INI HO ML CROSS REFERENCES: 

"Creditor”. Section 1-201. 

"Issuer”. Section 8-201. 

"Security”. Section 8-201. 

Section 8-318, No Conversion by Good Faith Delivery . 

An agent or bailee who in good faith (Including observance of 
reasonable commercial standards If he Is in the business of buying, 
selling or otherwise dealing w1th securities) has received securi¬ 
ties and sold, pledged or delivered them according to the 
instructions of his principal Is not liable for conversion or for 
participation In breach of fiduciary duty although the principal 
had no right to dispose of them. 

DELAWARE STUDY COMMENT 

Section 8-318 protects brokers and 


agents who act In good faith from actions 
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for conversion based upon wrongful transfer 
by the selling principal. Accord see First 
Nat, Bank of Blairstown v, Goldberg , 34° Pa, 
337* 17 A.2d 377 (194-1) holding that where an 
attorney, acting as agent, assisted in the 
sale of stolen negotiable bonds by procuring 
a bank to secure a broker, and the proceeds 
of the sale were deposited to the account of 
the attorney, who thereafter turned over all 
the proceeds to the client, and where both 
the bank and the attorney acted in the entire 
transaction in good faith, neither the 
attorney or the bank were liable to the true 
owner for conversion of the bonds. See also 
Pratt v, Higginson , 230 Mass, 2^6, 119 N.E, 
66l (1918); Gruntal v. National Surety Co ,, 
254 N.Y. 468, 173 N.E. 682 (1930). 

DEFINITIONAL CROSS REFERENCES: 
’’Delivery”, Section 1-201, 

’’Good faith”. Section 1-201, 

"Security”, Section 8-102, 

Section 8-319* Statute of Frauds , 

A contract for the sale of securities is not enforceable by 
way of action or defense unless 

(a) there is some writing signed by the party against whan, 
enforcement is sought or by his authorized agent or 
broker sufficient to indicate that a contract has been 

made for sale of a stated quantity of described 
securities at a defined or stated pricej or 
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delivery of the security has been accepted or payment 
has been made but the contract is enforceable under this 
provision only to the extent of such delivery or pay¬ 
ment | or 

within a reasonable time a writing in confirmation of 
the sale or purchase and sufficient against the sender 
under paragraph (a) has been received by the party 
against whom enforcement is sought and he has failed to 
send written objection to its contents within ten days 
after its receipt^ or 

the party against whom enforcement is sought admits in 
his pleading, testimony or otherwise in court that a 
contract was made for sale of a stated quantity of 
described securities at a defined or stated price. 
DELAWARE STUDY CO MCE NT 
Under § ]p of the Uniform Sales Act, 6 
Del. C 70i|-, a contract for the sale of goods 
or choses in action of §£00 or more was 
enforceable only if some note or memorandum 
in writing of the contract or sale was signed 
by the party to be charged or his agent, or 
in lieu of such a writing the contract was 
enforceable if there was acceptance and 
receipt of a part of the items of sale, or 
part payment, or if the goods were to be 
manufactured by the seller specially for the 
buyer and were not suitable for sale to 
others in the ordinary course of the seller l s 
business * 



Section 8-319 makes material changes in 
the statute of frauds provisions of i If, of 
the Uniform Sales Act and in some important 
respects also differs from the Statute of 
Frauds provision contained in § 2-201 of the 
Code, supra. 

Under i 8~319(a) any contract for tho 
salo of securities is covered regardless of 
tho amount. In addition a quantity and a 
price term must be included in tho writing 
signed by the party against whom onforcomont 
is sought or his authorized agent or broker 
which indicates that a contract has been 
made for tho salo of the stock. 

Section 8~319(b) differs from tho com¬ 
parable provision in § Ij. of tho Uniform 
Sales Act but is substantially in accord 
with § 2-201(3) (c) #/ / provides that tho oral 
contract for tho salo of a security is enforce¬ 
able only to tho extent that delivery of a 
security has boon accepted or payment has 
boon made. 

Section 8-319(c), comparablo to tho 
provision of § 2-201(2), supra, binds the 
recipient of a confirmatory memorandum of 
tho sale or purchase where tho sender is 
bound by tho memorandum, unless the recipient 
objects to its contents within ton days after 


8-68 



Its receipt* No comparable provision is 
found In § ip of the Uniform Sales Act, 6 Del. 
G 70lp. The merit of such a provision Is 
that it would eliminate the situation which 
aiPoso under the Sales Act whore the sender 
of a memorandum could be bound under the 
Statuto of Frauds, but the recipient could 
choose to be bound or not be bound depending 
on whether or not the market or other con¬ 
ditions wore favorable to him. 

Section 8-319(d) providing that an 
admission in a judicial proceeding is 
sufficient to make an oral contract enforce¬ 
able to the extent of the stated quantity of 
described securities at a dofined or stated 
price is analogous to § 2-201(3 )(b), supra, 
except that § 2-201 merely required a 
quantity term and did not require a stated 
price term. There Is no comparable provision 
in | ip of the Uniform Sales Act, 6 Del, C 70lp, 

The provisions of § 8-319 will not bo 
applicable to the transactions between a 
broker and his customer unless the broker 
sells securities to his customer. If the 
brokor Is meroly purchasing the securities as 
an agent for his customer then the relation¬ 
ship is one of principal and agent rather 
than seller and buyer and § 8-319 is 
inapplicable. 
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DBPTHITTONaL CROSS REFERENCES: 
"Action 51 . Section 1-201. 

"Delivery”, Section 1-201. 

"Party”. Section 1-201. 

"Purchase”. Section 1-201. 

"Security”. Section 8-103, 

"Send". Section 1-201. 

"Sign". Section 1-201. 

"Written" and "writing". Section 1-201. 
Section 8-320. Trans for PledgQ ,, w itfr in a Contra! Donna it nr»v 
System . 

(1) If a security 

(a) is in the custody of a clearing corporation or of a 
custodian bank or a nominee of oithor subject to the 
instructions of the clearing corporation; and 

(b) is in bearer form or indorsed in blank by an appro¬ 
priate person or registered in the name of the cloarirg 

corporation or custodian bank or a nominee of either; 
and 

(c) is shown on the account of a transferor or pledgor on 
tho books of the clearing corporation; 

then, in addition to othor methods, a transfer or pledge of tho 
security or any interest therein may bo offoctod by tho making of 
appropriate ontrios on tho books of tho clearing corporation 
reducing tho account of tho transferor or pledgor and increasing 
tho account of tho transferee or plodgoo by tho amount of tho 

obligation or tho number of shares or rights transferred or 
pledged. 
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(2) Undor this section ontrios may bo with respect to like 
securities or interests therein as a part of a fungible bulk and 
may refer moroly to a quantity of a particular security without 
reforenco to the name of the rogistorod owner, certificate or bond 
number or the like and, in appropriate cases, may be on a not basis 
taking into account other transfers or pledges of the same security* 

(3) A transfer or pledge undor this soction has the effect of 
a delivery of a security in bearer form or duly indorsed in blank 
(Soction 8-301) representing the amount of the obligation or the 
number of sharos or rights transferred or pledged. If a pledge or 
the creation of a security interest is intended, the making of 
entries has the offect of a taking of delivery by the pledgee or a 
secured party (Sections 9 - 304 . and 9-305). A transferee or pledgee 
undor this section is a holder, 

(Ip) A transfer or pledge under this soction does not constitute 
a registration of transfer under Part Ip of this Article. 

(5) That entries made on the books of the clearing corporation 
as provided in subsection (1) are not appropriate doos not affect 
the validity or effect of the entries nor the liabilities or 
obligations of tho clearing corporation to any person adversely 
affected thereby* 

DELAWARE STUDY COMMENT 
Tho typo of transfer or pledge of 
securities envisaged by § 8-320 is being 
presently utilized only to a limited extent* 
Howovor, tho potential for a very wide scale 
use of the "clearing corporation" mothod of 
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transferring or pledging stock is generally 
rocognized, Thoro is no prior uniform 
statutory enactment comparable to | 8 -320. 

DEFINITIONAL CROSS REFERENCES: 
"Appropriate person". Section 8 - 308 ( 3 ). 
"Clearing corporation". Section 8-102. 
"Custodian bank”. Section 8 - 102 . 
"Delivery". Sections l- 201 (llj.)j 8 - 313 ( 1 ). 
"Fungible". Section 1 - 201 ( 17 ), 

"Security". Section 8-102. 

"Security interest". Section 1-201(37). 
"Secured party”. Section 9-105(1)(i). 
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PART 4 

REGISTRATION 

Section 8—4-01 • Duty of Issuer to Register Transfer . 

( 1 ) V/here a security in registered form is presented to the 
issuer with a request to register transfer* the Issuer is under a 
duty to register the transfer as requested if 

(a) tho security is indorsod by the appropriate person or 
persons (Section 8 - 308 ); and 

(b) reasonable assurance is given that those indorsements 
arc genuine and effective (Section 8-ij.02); and 

(c) the issuer has no duty to Inquire into adverse claims 
or has discharged any such duty (Section 8-lf03)j and 

(d) any applicable law relating to the collection of taxes 
has boon complied with; and 

(d) tho transfer Is in fact rightful or is to a bona fido 
purchaser. 

(2) Whoro an issuer Is under a duty to register a transfer 

of a security tho issuer Is also liablo to tho person presenting It 
for registration or his principal for loss rosulting from any 
unreasonable delay In registration or from failure or refusal to 
register the transfer* 

DELAWARE STUDY COMMENT 
Under § 8—4-01 there is an absolute duty 
placod on the Issuer to register the transfer 
in cases whore tho requirements of that 
section aro mot by the transferee. For 
purposes of registration of transfer* 

§ 8-201(3) provides that "Issuer" is a person 
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on whoso behalf transfer books aro maintained. 
Section 8-lf.Ol has no prior statutory 
counterpart. However, it is in accord with 
the generally accepted premise that the 
ownership of shares of stock passes from tho 
soller to the buyer by force of tho contract 
of salo and ontitlos the purchaser to demand 
that ho shall bo registered on tho books of 
tho corporation. See 18 C.J.S., Corporations, 
Sec. ij.10. Section 8-4-01 makes tho law more 
specific by delineating tho conditions under 
which an issuer must register tho transfor of 
a security. Hie requirement of § 8-4-01 (a) 
that the security be indorsed by tho 
appropriate person or persons has boon 
discussed in Dolawaro Study Comment to 

§ 8-308, supra. Tho requirement that reason¬ 
able assurance be given that the indorsements 
aro genuine and effective is discussed in 
§ 8-l|.02, infra., and tho provision that tho 
issuer has no duty to inquire into adverse 
claims or tho discharge of any such duty is 
discussed in § 8-4-03, infra. Section 8~4.01(d) 
merely provides a requirement that the 
applicable law relating to tho collection of 
taxes be complied with. Under § 8-4-01(1) (o) 
tho transfor must in fact be rightful or to a 
bona fido purchaser in order for the issuer 



to bo required to register the transfer. 

Section 8-4.01(2) states the issuor T s 
liability in damages for improper refusal to 
register a transfer of a security. It is in 
accord with generally accepted principles, 

Soo 18 C.J.S., Corporations, Sec. 4-38. The 
section also covers unreasonable delay in 
the registration of a transfer which is other¬ 
wise required. The damages recoverable will 
include a right to dividends which have been 
declared in the interval prior to registra¬ 
tion, as well as interest charges on the 
damages recovered. 

Section 8 — 4-0 1(2) leaves unimpaired the 
equitable powers of a court to compel a 
registration where a duty to register exists. 
See §§.'1-103, 8-loif. and 8 —4-04-• 

DEFINITIONAL CROSS REFERENCES: 

’’Adverse claim”. Section 8-301. 

"Appropriate person”. Section 8 - 308 . 

"Bona fide purchaser”. Section 8-302. 
"Indorsement”, Section 8 - 308 . 

’’Issuer”. Section 8-201(3). 

’’Person". Section 1-201. 

"Registered form”. Section 8-102, 

"Security". Section 8-102. 
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Section 8 -I 4 .O 2 . Assurance that Indorsements Are Effective . 

( 1 ) The issuer may require the following assurance that each 
necessary indorsement (Section 8 - 308 ) is genuine and effective 

(a) in all cases, a guarantee of the signature (subsection 
(l) of Section 8-312) of the person indorsing! and 

(b) where the indorsement is by an agent, appropriate as¬ 
surance of authority to sign! 

(c) whore the indorsement is by a fiduciary, appropriate 
evidence of appointment or incumbency! 

(d) where there is more than one fiduciary, reasonable as¬ 
surance that all who are required to sign have done so! 

(b) where the indorsement is by a person not covered by 

any of the foregoing, assurance appropriate to the case 
corresponding as nearly as may be to the foregoing, 

( 2 ) A "guarantee of the signature" in subsection ( 1 ) means a 
guarantee signed by or on behalf of a person reasonably believed 
by the issuer to bo responsible. The issuer may adopt standards 
with respoct to responsibility provided such standards arc not 
manifestly unreasonable, 

(3) "Appropriate evidence of appointment or incumbency" in 
subsection ( 1 ) moans 

(a) in the case of a fiduciary appointed or qualified by a 
court, a cortificato issued by or under the direction 
or supervision of that court or an officer thereof and 
dated within sixty days before tho date of presentation 
for transfer! or 

(b) in any other case, a copy of a document showing tho 
appointment or a certificate issued by or on behalf of 
a person reasonably believed by the issuer to bo 
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responsible or, in tho absence of such a document or 
certificate, other evidence reasonably deemed by tho 
issuer to be appropriate. The issuer may adopt 
standards with respect to such evidence provided such 
standards are not manifestly unreasonable. Tho issuer 
is not charged with notice of the contents of any 
document obtained pursuant to this paragraph (b) oxcopt 
to tho extent that the contents relate directly to the 
appointment or incumboncy, 

(4-) T he issuer may elect to require reasonable assurance beyond 
that specifiod in this section but if it does so and for a purpose 
other than that specified in subsection 3(h) both requires and 
obtains a copy of a will, trust, indenture, articles of co-partner¬ 
ship, by-laws or other controlling instrument it is charged with 
notico of all matters contained therein affecting the transfer. 

DELAWARE STUDY COMMENT 
Section 8-I4.02 sots forth the various 
typos of assurances that the issuer may 
require to establish for its satisfaction 
that each necessary indorsement is genuine 
and effective. Such assurance is needed by 
the issuer in light of tho fact that the 
issuer is absolutely liable for wrongful 
registration or transfer whore the signature 
of tho indorsor is unauthorized (Seo 
§ 8-311, supra.) or is not that of an 
appropriate person (Soo § 8-308, supra). Tho 
procedures sot forth in § 8-1^02 are generally 
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in accord with established practice and case 
law, (See 18 C.J.S., Corporations, Sec, ij. 36 ). 
Although § 8 —ip.02 recognizes that the 
issuer is entitled to reasonable assurances 
to minimize its risks, it also implements the 
general policy of Article 8 which is to 
attempt to discourage issuers from requiring 
excessive documentation which greatly delays 
and makes the transaction excessively costly. 
Section 8—Ip02 (ip) sots forth the rule that if 
tho issuer elects to require additional 
documentation for any purpose other than to 
obtain "appropriate ovidcnco of appointment 
or incumbency" as set forth in § 8-4-02(3) (b) 
and requires and obtains a copy of the con¬ 
trolling instrument, it is charged with 
notice of all matters contained thoroin 
effecting the transfer, 

DEFT NITXONAL CROSS REFERENCES; 
u 

"Adverse claim , Section 8-301. 

—> 

"Issuer", Section 8-201, 

"Notice", Section 1-201, 

"Person". Section 1-201. 

"Security". Section 8-102. 

"Sign". Section 1-201, 

Section 8-403. Limited Duty of Inquiry , 

(1) An issuer to whom a security is presented for registra¬ 
tion is under a duty to inquire Into adverse claims if 

(a) a written notification of an adverse claim Is received 
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at a time and in a manner which affords tho issuer a 
reasonable opportunity to act on it prior to the 
issuance of a now, reissued or ro-rogistered security 
and tho notification identifies tho claimant, tho 
registered owner and the issue of which tho security 
is a part and provides an address for communications 
directed to the claimant; or 

(b) tho issuer is charged with notice of an adverse claim 
from a controlling instrument which it has elected to 
require under subsection (ij.) of Section 8-I4.O2. 

(2) The issuer may discharge any duty of inquiry by any reason¬ 
able moans, including notifying an adverse claimant by registered 
or certified mail at tho address furnished by him or if there bo no 
such address at his residence or regular place of business that tho 
security has boon presented for registration of transfer by a namod 
person, and that the transfer will be registered unless within 
thirty days from the date of mailing tho notification, either 

(a) an appropriate restraining order, injunction or other 
process issues from a. court of competent jurisdiction; 
or 

(b) an indemnity bond sufficient in tho issuer*s judgment 
to protect tho issuer and any transfer agent, registrar 
or other agent of tho issuer involved, from any loss 
which it or they may suffer by complying with tho 
adverse claim is filed with tho issuer. 

(3) Unless an issuor is charged with notice of an adverse claim 
from a controlling instrument which it has elected to require under 
subsection (Ip) of Section 8-4-02 or rocoives notification of an 
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adverse claim under subsection (1) of this section, whore a security 
presented for registration is indorsed by the appropriate person or 

persons tho issuer is under no duty to inquire into adverse claims. 
In particular 

(a) an issuer registering a security in the name of a 
person who is a fiduciary or who is described as a 
fiduciary is not bound to inquire into the existence, 
extent, or correct description of tho fiduciary rela¬ 
tionship and thereafter tho issuor may assume without 
inquiry that the newly registered owner continues to 
be tho fiduciary until the issuor receives written 
notice that tho fiduciary is no longer acting as such 
with respect to the particular security! 

(b) an issuor registering transfer on an indorsement by a 
fiduciary is not bound to inquire whether the transfer 
is made in compliance with a controlling instrument or 
with tho la?/ of tho state having jurisdiction of the 
fiduciary relationship, including any law requiring the 
fiduciary to obtain court approval of the transfer; and 

(c) tho issuor is not charged with notice of tho contents of 
any court record or file or other recorded or unrecorded 
document even though the document is in its possession 
and oven though the transfer is made on the indorsement 
of a fiduciary to the fiduciary himself or to his 
nominee. 

DELAY/ARE STUDY COMMENT 
In accord with tho general policy of 
Article 8 of expediting the process of 
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registration and transfer, § 8-lj.03(l) (subject 
to the general obligation of good faith 
(i l-20lj.)) provides that the issuer’s duty 
to inquire is limited to two situations: 

(1) where he receives notification as it is 
provided for in § 8-ij.03(l) (a), see 18 C.J.S., 
Corporations, Sec. i|35 ; and (2) where he is 
charged with notice under § 8-l|02 (If.) . 

Section 8-ip3(2) provides for the dis¬ 
charge of the issuer’s duty of inquiry, rt 
sets out the procedure presently followed 
under the New York Stock Transfor Association 
Rules (Rules l£, l6, 38, 133, 13k and 135). 
After the issuer notifies tho adverse claimant 
it is up to tho claimant to obtain a court 
order preventing tho registration of the 
transfer. This must bo dono within a period 
of 30 days. If it is difficult or incon- 
voniont for the claimant to obtain such an 
order, he may in liou thereof protect himself 
by providing tho issuer with an indemnity 
bond which will act as a security against any 
losses which the issuer may incur as a result 
of his refusal to transfor. 

Section 8-ip03(2) is substantially 
similar to § 5(b) of tho Uniform Act for 
Simplification of Fiduciary Security Transfers 

However, the Uniform Act does not contain any. 
provision for tho taking of an indemnity bond. 
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Section 8-1^03(3) is exonerative. It 
makes clear that, there Is no need to Investi¬ 
gate the rightfulnoss of a transfer in 
certain situations in which It was previously 
felt such inquiries had to be undertaken. 

See 18 C.J.S., Corporations, Sec. 4 . 36 . The 
duty to Inquire would arise under those 
circumstances set forth in s 8 - 403 ( 1 ) and in 

§ 8-402(4). 

Section 8~403(3)(a) is substantially 
similar to § 2 of the Uniform Act for 
Simplification of Fiduciary Security Transfers, 
12 Del. C 4302. 

Section 8-403 (3) (t>) is consistent with 
other provisions of Article 8 limiting tho 
duty of inquiry. Soo § 8 - 308 ( 7 ) and § 8~4oi. 

Section 8-403(3)(c) provides that thoro 
is no nood to Inquire as to tho rightfulnoss 
of tho transfer. Thoro would be no imputa¬ 
tion of knowledge of advorso claims whoro tho 
issuer Is In possession of a controlling 
instrument under some othor capacity. 

DEFINITIONAL CROSS REFERENCES % 

"Adverse claim”. Section 8-301. 

"Issuer” . Section 8-201. 

"Notice”. Section 1-201. 

"Notification”. Section 1-201. 

"Person". Section 1-201, 

"Purchase”, Section 1-201. 

"Security”.^Section 8-102. 






Section 8-4.0lj., Liability and Non-Liability for Registration . 

(1) Except as otherwise provided in any law relating to the 
collection of taxes, the issuer is not liable to the owner or any 
other person suffering loss as a result of tho registration of a 
transfer of a security if 

(a) thoro wore on or with tho security tho necessary in¬ 
dorsements (Section 8 - 308)1 and 

(b) tho issuer had no duty to inquire into adverse claims 
or has discharged any such duty (Section 8-4-03), 

(2) Where an issuer has registered a transfer of a security to 
a person not entitled to it the issuer on demand must deliver a like 
security to tho true owner unless 

(a) the registration was pursuant to subsection (l)j or 

(b) the owner is precluded from asserting any claim for 
registering tho transfer under subsection ( 1 ) of tho 
following section^ or 

(c) such delivery would result in overissue, in which case 
tho issuer l s liability is governed by Section 8-104-, 

DELAWARE STUDY COMMENT 

Tho exonerative policy of Article 8 is 
further rostatod in I 8 -4-04-• Section 8“4-C>4-(l) 
provides that where the security boars tho 
necessary indorsement (i 8 - 308 ), and where 
no duty to inquire into an adverse claim 
exists the issuer is exonerated from 
liability. See Delaware Study Comment 
§§ 8 - 308 , 8-4-02 and 8-4-03. 

The text of § 8-4-04-(2) expressly 
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recognizes the right of the registered 
owner of the security to obtain a new 
security from the issuer in those situations 
enumerated in § 8-4o4(2) (a) , (b)&(c) . The 
draftsmen's official comments to this section 
note that the case law has also recognized 
the right to elect between an equitable 
action to compel issue of a new security and 
an action for damages,, Citing Casper v, 
Kalt-Zimmers Mfg, Co. , 159 Wis, 5l7j l2p9 
N.W. 754 (1914)• A«L.I, and N.C.C.U.S.L., 
1962 Official Text and Comments Edition 
Uniform Commercial Code , p. 595 and 596, 
Comment 2, See also Donaghue v t Digiorgio 
Fruit Corp ., 225 App. Div. 81, 232 N.Y.S, 

178 (1928); 18 C.J.S., Corporations, Sec, 43^ 
DEFINITIONAL CROSS REFERENCES: 

"Adverse claim’ 1 . Section 8-301. 

"Deliver”, Section 1-201. 

"Issuer”, Section 8-201, 

"Notify”, Section 1-201, 

"Overissue", Soction 8-104. 

"Person", Section 1-201. 

"Security", Section 8-102, 

Soction 8-405. Lost, Destroyed and Stolen Securities , 

(1) Where a security has been lost, apparently destroyed or 
wrongfully taken and the owner fails to notify the Issuer of that 
fact within a reasonable time after he has notice of It and the 
issuer registers a transfer of the security before receiving such a 

8-81l 



! 



notification, the owner Is precluded from assorting against the 
issuer any claim for registering the transfer under the preceding 
section or any claim to a new security under this section, 

(2) Whore the owner of a security claims that the security has 
been lost, destroyed or wrongfully taken, the issuer must issue a 
new security in place of the original security if tho owner 

(a) so requests before tho issuer has notice that the 

security has been acquired by a bona fide purchaser^ 
and 


(b) files with the issuer a sufficient indemnity bondj and 

(c) satisfies any other reasonable requirements imposed by 
tho issuer, 

(3) If 7 after the issue of the new security, a bona fido pur¬ 
chaser of tho original security presents it for registration of 
transfer, tho issuer must register the transfer unless registration 
would result in overissue, in which event tho issuer’s liability is 
govornod by Section 8 ~10i-p. In addition to any rights on tho 
Indemnity bond, tho issuer may recover the new security from tho 
person to whom it was issued or any person taking under him except 
a bona fido purchaser. 


DELAWARE STUDY COMMENT 

Soction 8-i|X)5 is intended to replace 

enacted by Delaware, 

§ 17 of the STA, | 17 .was not / . Unlike 

§ 17 of the STA, | 8-4.05(1) expressly imposes 
a duty of notification upon an owner whose; 
security has boon lost, apparently destroyed 
or wrongfully taken. If ho fails to so 
notify the issuer within a reasonable time 
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after ho has notice of it and the issuer 
registers a transfer of the security before 
receiving such a notification, he is pre¬ 
cluded from asserting against the issuer any 
claim for registering the transfer under 
§ 8-24.04 or to obtain a new security under 
§ 8-4.05. Section 8~4o5(l) severely limits 
the provisions of § 8 - 311 which grant to the 
owner the defense that an indorsement has 
been forged or is otherwise unauthorized. 

See also § 8~4o4(2) (b) 

Section YJ of the STA reforred to lost 
or destroyed certificates and by implication 
apparently included stolon certificates also. 
Section 8~4o5(l) expressly refers to 
securities which have boon “wrongfully taken” 
and clarifios any ambiguity which might have 
existed on this point. Section 8~4o5(l) 
would appear to change the result reached 
under § 23 of the NIL, 6 Del. C 123, 
pursuant to which a forged indorsement would 
have enabled the aggrieved party to assert 
it as a real defense. The owner*s failure to 
give notice to the issuer would probably not 
be covered by the language of § 23 which 
provided that the aggrieved party could not 
assert the defense if he was “precluded from 
setting up the forgery or want of authority. 11 
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Section 8-405(2) requires the issuer 
after appropriate notification and on com¬ 
pliance of the owner with the conditions set 
forth therein to issue a new security in 
place of a lost, destroyed or stolen one 
without a court order. Under § 17 of the STA, 
- • a court of competent juris¬ 

diction could "in its discretion order the 
issue of a new certificate- ... on service of 
process upon the corporation and on reason¬ 
able notice by publication and in any other 
way in which the court may direct, to all 
persons intorosted." Under the Code a court 
order may bo utilized whore necessary, but it 
is no longer the only statutory method 
expressly recognized as the procedure for 
obtaining issuance of a new security. 

Under § 8~4o5(3) where an original 
security has reached the hands of a bona fide 
purchaser, the registered owner (who was in 
the best position to prevent the loss) is 
deprived of the now security issued to him as 
a replacement. This changes the result 
reached by § 17 of the STA, 
pursuant to which the original security was 
ineffective after the issue of a replacement 
except to the extent that a bona fide 

purchaser of the original security could 

recover from the issuer any damages incurred 
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as a result of tho Issuance of the now 
security. Under I 8-4-05(3) the issuer must 
honor both securities if both the original 
and new security have been transferred to 
bond fide purchasers unless an overissue 
would result. If an overissue would result, 
tho bona fide purchaser of tho original 
security is limited to an action for damages. 

DEFINITIONAL CROSS REFERENCES: 

!, Bona fide purchaser'". Section 8-302. 
'"Issuer'*, Section 8-201, 

"Notice"’, Section 1-201. 

'’Person", Section 1-201, 

'"Reasonable time'". Section l-204, 

"Security 1 ’. Section 8-102. 

Section 8 -I 4 . 06 . Duty of Authenticating Trustee, Transfer Agent or 
Registrar . 

(1) Whore a person acts as authenticating trustee, transfer 
agent, registrar, or other agent for an issuer in tho registration 
of transfers of its securities or in the issue of now securities or 
in the cancellation of surrendered securities 

(a) he is under a duty to the issuer to exercise good faith 
and duo diligence in performing his functions! and 

(b) he has with regard to the particular functions ho per¬ 
forms tho same obligation to tho holder or owner of the 
security and has tho same rights and privileges as the 
issuor has in regard to those functions. 

(2) Notice to an authenticating trustee, transfer agent, 
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registrar or other such agont is notico to the issuer with respect 
to the functions performed by the agont c 

DELAWARE STUDY COMMENT 
The requirement in § 8-Ip06(1) (a) that 
the authenticating trustee, transfer agent, 
registrar, or other agent has a duty to 
exercise good faith and due diligence in 
performing functions for the issuer is in 
accord with general principles of agency law. 
Section 8—lp06 (1) (b) imposes on a 
transfer agent, authenticating trustee, 
registrar or other agont engaged in the 
registration of transfers, issuance of now 
securities or cancellation of surrendered 
securities, tho same obligation to the holder 
or oYjnor of tho security and gives him tho 
same rights and privileges as the issuer has 
in regard to the security transaction, Tho 
Code rejects those cases which have regarded 
such parties solely as agents of tho issuer 
and have therefore refused to recognize their 
liability to the owner for nonfoasance for 
refusing to register a transfor. 

Section 8 —Ip06(2) which provides that 
notico to the issuer's agent constitutes 
notico to tho issuer is in accord with 
general principles of agency law relating to 
imputation of knowledge to a principal as a 
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result of knov/lodgo or notlco of cortaln 
facts which his agent recolvocl In the scope 
of his employment for the principal. 

DEFINITIONAL CROSS REFERENCES: 

"Good faith'*. Section 1-201. 

"Holder". Section 1-201. 

"Issuer". Section 8-201. 

"Notice". Section 1-201. 

"Person". Section 1-201. 

"Security". Section 8-102. 
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CHAPTER 9* SECURED TRANSACTIONS* SALES OP ACCOUNTS, 

CONTRACT RIGHTS AND CHATTEL PAPER 

SUBCHAPTER L SHORT TITLE, APPLICABILITY AND DEFINITIONS 

Section 9-101. Short Title . 

This Article shall be known and may be cited as Uniform 
Commercial Code - Secured Transactions. 

DELAWARE STUDY COMMENT 
'‘Article 9 of the UCC replaces the pre¬ 
code piece meal multi-statute treatment of 
secured transactions with a single comprehen¬ 
sive integrated statute which recognizes that 
all security devices have in common the 
purpose of giving to certain creditors 
definite rights in particular property of the 
debtor. By consolidating the rules governing 
all security devices in one statute it 
provides many advantages. Perhaps the most 
obvious of these is the creation of a single, 
unified notice-filing system in lieu of the 
earlier systems which required the various 
types of security devices to be filed in 
different registries. The elimination of 
technical distinctions between forms of 
security devices such as chattel mortgages, 
conditional sales, and trust receipts will 
remove traps which were based upon formal 

technicalities rather than fundamental public 
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policy. 

The Article on secured transactions is 
vast in its application and importance. It 
applies to all transactions In which the 
parties agree that personal property shall 
secure payment or performance of an obligation. 
It also applies to outright sales of accounts 
receivable and similar types of Intangible 
personal property and fixtures irrespective of 
whether the pledge, chattel mortgage, 
conditional sale, trust receipt, factor's 
lien, bailment lease, assignment of accounts 
receivable or other form of security device is 
used. The single term "security agreement” Is 
substituted for these various forms of security 
devices. (§ 9-10j?(h)), "Security Interest” is 
used to describe the right in collateral which 
is created by the security agreement. 

(§ 1-201(37)). 

The term 'debtor' Is usod to describe 
any person who owes payment or other per¬ 
formance of the obligation secured, replacing 
such terms as 'mortgagor', 'conditional 
vendee', 'trustee', 'pledgor', and 'assignor'. 
'Debtor' also includes a seller of accounts, 
contract rights or chattel paper. (§ 9-10 f>(d)). 
The term 'secured party' replaces such terms 
as 'mortgagee', »conditional vendor', 

'entrustor'pledgee ', and 'assignee' In 
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denoting a lender, seller or other person in 
whose favor there is a security interest, 
’Secured party’ also includes a person to 
whom accounts, contract rights or chattel 
paper have been sold,(§ 9-10£(i)). 

The term ’attach' is used in Article 9 
to describe the point at which property 
becomes subjected to a security interest, A 
security interest is ’perfected’ when the 
secured party has taken all the required steps 
such as filing a financing statement or taking 
possession of the collateral. After per¬ 
fection the secured party is in general 
protected against creditors and transferees of 
the debtor and in particular against any 
representative of creditors in insolvency 
proceedings instituted by or against the 
debtor. In enumerated situations hereafter 
discussed oven a perfected security interest 
may be subordinate to specified interests. 

While the old forms of security devices 
may still be used so long as they comply with 
the provisions of Article 9, rights and 
liabilities of the parties are made to depend 
on substantive considerations rather than the 
form of the security device used. In this 
connection the Code provides that rights, 
obligations and remedies do not depend on the 
location of title to the collateral,(§ 9-202) 
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It also provides that retention or reservation 
of title by a seller of goods notwithstanding 
shipment or delivery to the buyer is limited 
In effect to the reservation of a 'security 
interest', (S 1-201(37)* 2 - 14 . 01 ( 1 )),” See, 
Dol'-Duca, Ten .Years of Secured Transactions 
Under the Uniform Commercial Code in 
Pennsylvania , pp, 1-2* 

Article 9 (i.o* Chapter 9 ) consists of 
five parts (i.e. subchapters). Subchapter 1 
contains those sections laying down general 
rules of applicability and definition of terms. 
Subchapter 2 governs the validity of security 
agreements and the rights of the parties to 
such agreements. Subchapter 3 controls the 
rights of third parties and states the rules 
of priority. Subchapter I4. governs filing 
requirements, and Subchapter 5 contains the 
sections pertaining to the rights of the 
parties and method; of exercising rights on 
default. Article 9 abolishes all prior 
consensual personal property security devices 
and replaces them with the device which it 
calls "security interest". Statutory and 
common law liens are continued but subject to 
the regulation of Article 9« See Delaware 
Study Comment to | 9-310, infra. 

"The overall underlying purposes and 
policies of the UCC are to simplify, clarify 
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and modernize the law governing commercial 
transactions; to permit the continued expansion 
of commercial practices through custom, usage 
and agreement of the parties; and to make 
uniform the law among the various jurisdictions. 
(§ 1-102). With specific reference to Article 
9 the UCC draftsmen state that its aim 'is to 
provide a simple and unified structure within 
which the immense variety of present-day 
secured financing transactions can go forward 
with less cost and greater certainty.* See 
Comment to § 9-101, A.L.I. and N.C,C.U.S,L,, 
1962 Official Text and Comments Edition Uniform 
Commercial Code , pp. 602 - 603 .” See £Ei'rUCil =. 
op, cit., supra. 

Section 9-102, Policy and Scopo of Article , 

(1) Except as otherwise provided in Section 9-103 on multi¬ 
ple state transactions and in Section 9-10lp on excluded trans¬ 
actions, this Article applies so far as concerns any personal 
property and fixtures within the jurisdiction of this state,. 

(a) to any transaction (regardless of its form) which 
is intended to create a security interest in 
personal property or fixtures including goods, 
documents, instruments, general intangibles, 
chattel paper, accounts or contract rights; and 
also 

(b) to any sale of accounts, contract rights or 
chattel paper, 

(2) This Article applies- to security interests created by 
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contract including pledge, assignment, chattel mortgage, chattel 
trust, trust deed, factor's lien, equipment trust, conditional 
sale, trust receipt, other lien or title retention contract and 
lease or consignment Intended as security. This Article does not 
apply to statutory lions except as provided in Section 9-310. 

(3) The application of this Article to a security Interest 
in a secured obligation is not affected by the fact that the 
obligation is itself secured by a transaction or interest to xvhich 
this Article does not apply. 

DELAWARE STUDY COMMENT 
Section 9-102 sets out the scope of 
Article 9* Article 9 I s applicable to a 
transaction if: (1) personal property or 
fixtures are involved; (2) the personal 
property or fixtures are located with. i the 
state; (3) the transaction in question was 
intended to create a security Interest; and 
(![.) the transaction in question is not 
specifically excluded by any provision of 
Section 9-103 or 9-10l|., 

(1) Transactions Intended to Create 
Security Interest; Sales of Accounts, Contract 
Rights or Chattel Paper . Article 9 applies: 

(a) To any transaction (regardless 
of its form) which is intended to create a 
security Interest In personal property or 
fixtures within the jurisdiction of the 
enacting state. Goods, documents, instruments, 
general Intangibles, chattel paper, accounts 



and contract rights as defined in subsequent 
sections bf the UCC are included within the 
types of property to which Article 9 applies, 
(b) To outright sales or transfers 
of accounts receivable, contract rights or 
chattel paper. These terms are also defined 
in subsequent sections of the UCC, There 
inclusion within the coverage of Article 9 
eliminates troublesome uncertainties regarding 
the manner of giving notice to the general 
public of transfer of ownership of these 
three types of property interests. It also 
fully recognizes tho commercial practice 
frequently followed by manufacturers, 
merchandisers, and other businessmen of 
deriving working capital from such assets In 
order to finance various phases of their 
business. 

’’Security interest” is used to describe 

the right in collateral which Is created by 

the security agreement. It is defined by 

i 1-201(37) as "an interest in personal 

property or fixtures which secures payment or 

performance of an obligation, , , «” This 

broad definition of ’’security interest 1 ' will 

make subject to Article 9 agreements which In 

the past were drafted so as not to technically 

qualify as chattel mortgages, trust receipts 

or conditional sales. In addition, under 
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§ 2-326(3)(c) some consignment sales which do 
not constitute a "security interest" must 
nevertheless be filed pursuant to the require¬ 
ments of Article 9 in order for the owner of 
such goods to protect himself against the 
claims of the consignee's creditors. 

Section 9-102 sets out a physical 
location test for initial determination of 
choice of law by specifying that the la?/ of 
the enacting state applies "so far as concerns 
any personal property and fixtures within the 
jurisdiction of this state," 

(2) Article Applies To Security Interest 
Created By Contract . Section 9-102(2) makes 

it clear that Article 9 does not apply to 
statutory liens except as set forth in 
Section 9-310. 

(3) Obligations Secured By Interest To 
Which Article Does Not Apply . Under § 9-102(3), 
while real estate mortgages are not covered by 
the UCC, a pledge of a note secured by such a 
mortgage is within Article 9. 

DEFINITIONAL CROSS REFERENCES: 
"Account", Section 9~106. 

"Chattel paper". Section 9-105* 

"Contract". Section 1-201. 
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Section 9-103, Accounts, Contract Rights, General Intangibles and 
Equipment Relating to Another Jurisdiction] and Incoming Goods 
Already Subject to a Security Interest . 

(1) If the office where the assignor of accounts or contract 
rights keeps his records concerning them is in this state, the 
validity and perfection of a security Interest therein and the 
possibility and effect of proper filing is governed by this 
Article ; otherwise by the law (including the conflict of laws 
rules) of the jurisdiction where such office is located, 

(2) If the chief place of business of a debtor is in this 
state, this Article governs the validity and perfection of a 
security interest and the possibility and effect of proper filing 
with regard to general intangibles or with regard to goods of a 
type which are normally used in more than one jurisdiction (such 
as automotive equipment, rolling stock, airplanes, road building 
equipment, commercial harvesting equipment, construction machinery 
and the like) if such goods are classified as equipment or 
classified as inventory by reason of thoir being leased by the 
debtor to others. Otherwise, the lav/ (Including the conflict of 
laws rules) of the jurisdiction where such chief place of business 
is located shall govern. If the chief place of business is located 
in a jurisdiction which does not provide for perfoction of the 
security interest by filing or recording in that jurisdiction, 
then the security interest may be perfected by filing In this 
state, /Fov the purpose of determining the validity and perfection 
of a security Interest in an airplane, the chief place of business 
of a debtor who Is a foreign air carrier under the Federal 
Aviation Act of 195>8, as amended, is the designated office of the 
agent upon whom service of process may bo made on behalf of the 
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debtor,/ 

(3) If personal property other than that governed by sub¬ 
sections (1) and (2) is already subject to a security Interest 
when It Is brought into this state, the validity of the security 
interest in this state is to be determined by the law (including 
the conflict of laws rules) of the jurisdiction where the property 
was when the security interest attached. However, if the parties 
to tho transaction understood at the time that the security 
interest attached that the property v/ould be kept In this state 
and it was brought into this state within 30 days after the 
security interest attached for purposes other than transportation 
through this state, then the validity of the security interest In 
this state is to be determined by the law of this state. If the 
security interest was already perfected under the law of the 
jurisdiction where the property was whon the security interest 
attached and before being brought into this state, the security 
interest continues perfected in this state for four months and also 
thereafter If within the four month period It is perfected in this 
state. The security interest may also bo porfectod In this state 
after the expiration of the four month period; in such case perfec¬ 
tion dates from the time of perfection In this state. If the 
security Interest was not perfected under the law of the jurisdic¬ 
tion where the property was when the security interest attached 
and before being brought Into this state, it may bo perfected in 
this state; in such case perfection dates from the time of 
perfection in this state. 

(4) Notwithstanding subsections (2) and (3), If personal 
property is covered by a certificate of titlo issued under a stat¬ 
ute of this state or any other‘jurisdiction which requires 
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indication on a certificate of title of any security interest in 
the property as a condition of perfection* then tho perfection is 
governed by the law of the jurisdiction which issued the 
certificate, 

/JS) Notwithstanding subsection (1) and Section 9-302, if 
the office where the assignor of accounts or contract rights 
keeps his records concerning them is not located in a jurisdiction 
which is a part of the United States, its territories or pos<^ - 
sessions, and the accounts or contract rights are within the 
jurisdiction of this state or the transaction which creates the 
security interest otherwise bears an appropriate relation to this 
state, this Article governs the validity and perfection of the 
security interest and the security interest may only be perfected 
by notification to the account debtor.7 

Note: The last sentence of subsection (2) and subsection 

(f>) are bracketed to indicate optional enactment. In states 
engaging in financing of airplanes of foreign carriers and of 
international open accounts receivable, bracketed language will be 
of value. In other states not engaging In financing of this type, 
the bracketed language may not be considered necessary. 

DELAWARE STUDY COMMENT 

Choice of law . Article 9 applies 

generally to "personal property and fixtures 

within the jurisdiction of this state". If 

goods are in another state, the law of that 

state generally applies.(1 9-102(1)). This 

basic rule plus the specialized provisions of 

§ 9-103 and § 9 - 104 . are designed to assure 

far as possible that tho domestic law of a 
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single jurisdiction will apply to a givon 
security transaction regardless of the forum 
in which the case is litigated. (See also 
S 1-105, supra.) Section 9-103 has no counter 
part in tho statutory or case law of Delaware. 

(1) Accounts Receivable ■ Or Contract 
Rights. In the case of accounts and contract 
rights the situs of the office where the 
assignor keeps his records concerning them 
governs the validity and perfection of a 
security interest therein.(§ 9-103(1)). 

The Delaware Assignment of Accounts 
Receivable law (6 Del. G 1801-1807) contains 
no provision comparable to § 9-103(1). 

Section 9-103(1) Is also not in accord with 
the Restatement, Conflict of Laws , § § 350, 

351 and 352 which provide that the effect of 
an assignment, tho capacity of the assignor, 
and all formal requisites are determined by 
the law of tho place of the assignment. See 
also Canister Co., Inc., v. The National Can 
Corp, 6 F.R.D, 613 (D. Del, 194-6) - law of tho 
jurisdiction where the contract for assignment 
of contract rights was executed ■ determined 
the validity of the assignments. 

(2) General Intangibles And Mobile 

Poods . For general intangibles or with regard 

to mobile goods which are normally moved for 

use from one jurisdiction to another (such 
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as automotive equipment, rolling stock, air¬ 
planes, road building equipment, commercial 
harvesting equipment, construction machinery, 
etc.) the law of the situs and the debtor’s 
chief place of business is applicable, 

(§ 9-103(2). However, if no provision for 
perfection of the security interest by filing 
or recording in such state is available, then 
the security interest may bo perfected by 
filing in Delaware. 

The traditional conflict of laws rules 
makes the law of the situs of the property 
control the validity and perfection of 
security interests. See Goodrich, Conflict of 
Laws, § 1^3 (3rd, Ed, 19I4.9 ). Such rules 
however are uncertain and difficult to apply 
when the property is of the highly mobile 
type which is frequently used in more than one 
jurisdiction. In order to avoid such 
problems, § 9-103(2) givos controlling effect 
to/iaw of the state of the debtor’s chief 
place of business. The term "chief place of 
business" is not defined by the UCC. 

The draftsmen in their comment to this 

section note that "D.oubt may arise as to 

which is the *'chief place of business’ of a 

multi-state enterprise with decentralized, 

autonomous regional offices,, A secured party 

in such a case may easily protect himself with 
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no great additional burden by filing in each 
of several places. Although under this 
formula as under the accounts receivable rule 
stated in subsection ( 1 ), there will be 
doubtful situations, /Is>-1Q3(2)/ - , states a 

rule which will bo simple to apply in most 
cases, which will make it possible to 
dispense with much burdensome and useless 
filing, and which will operate to preserve a 
security interest in the case of non-schoduled 
operations." See Comment 3 > A.L.I, and 
N.C.C,U.S.L., 1962 Official Text and Comments 
Edition Uniform Commercial Code , p. 6l5# 

Section 9-103(2) will change existing 
Delaware statutory law and case law. Section 
6 of tho Uniform Conditional Sales Act (6 Del. 
C 906 ) requires the conditional sales contract 
or a copy thereof to be filed in the office of 
tho recorder of deeds in the county in which 
the goods are first kept for use by tho buyer 
after the sale. Section 8 of the Uniform 
Conditional Sales Act (6 Dol. C 908 ) provides 
that contract or a copy thereof of a 
conditional sale of railroad, street or 
interurban railway equipment or rolling stock 
is to bo filed or recorded in the office of 
the Secretary of State and also requires any 
engine or car so sold to bo plainly and con¬ 
spicuously-marked at the time of delivery upon 





each side thereof with the name of the seller, 
followed by the word "owner 11 . Section 1 I 4 . of 
the Uniform Conditional Sales Act (6 Del. C 
9 llf) requires a new filing within ten days 
after/seller has notice of the fact that 
collateral has been moved from one filing 
district to another within the state or from 
outside the state into a filing district within 
the state. The special provisions of the 
Uniform Conditional Sales Act pertaining to 
railroad equipment or rolling stock (§ 8 , 6 Del, 
C 900) are expressly excluded from the 
provisions of i 91 I 4 . of said Act. 

Section 2306 of the Delaware Chattel 
Mortgages la?/ (25 Del. C 2306) provides that 
property continues to be subject to the lien 
of a mortgage if it is removed without the 
written consent of the mortgagee from the 
county in which it v/as located at the time of 
the execution of the mortgage or from the 
county in which the mortgage is filed. If it 
is removed from such county with the written 
consent of the mortgagee the lien of the 
mortgage will become invalid six months after 
the date of removal unless, prior to the 
expiration of said six months, a new filing is 
duly made in the office of tho recorder in 
the county to which the property was removed. 
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(3) Personal Property Already Subject 
To Security Interest On Entry Into Delaware . 
The validity of security interests in property 
other than accounts receivable, contract 
rights general intangibles and mobile goods 
(See § § 9-103(1) and (2)) which are brought 
into Delaware is governed by the law of the 
state where the property was when the security 
interest attached, unless the parties under¬ 
stood the property was to be kept in Delaware 
and it was brought into Delaware within thirty 
days after the security interest attached for 
purposes other than transportation through the 
s t at e. 

Security interests which have been per¬ 
fected under the law of the state from which 
the property is transported into Delaware will 
continue to be perfected for a period of four 
months after the collateral is brought into 
Delaware. Perfection within that time under 
the Delaware law will continue the perfected 
status of the security interest. Failure to 
perfect within that time in Delaware terminates 
the perfected status at the end of the four 
month period and subsequent perfection will be 
effective only from the date thereof. 

Under the UCC the secured party must 
perfect within four months after the goods are 
brought into the state in order to retain the 
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status of a creditor holding a perfected 
security interest, and his knowledge of the 
removal becomes immaterial. Section 9-103(3) 
thereby constitutes a compromise between the 
claims of local creditors and purchasers on 
one hand and those of out-of-state lenders on 
the other. 

In the situation where the collateral 

was moved from a filing district in the state 

to another filing district in the state (se<? 
Delaware Study Comment to § 9~h01 (3) for UCC provision 
governing such '-avyeraoval) or . ■ . • 3 ;• .v 

from outside the state into the state, § lU of 

the Uniform Conditional Sales Act r ) 6 Del, C 
91 I 4 -}. required the secured party to refile 
within ten days after the seller had received 
notice of tho filing district to which the 
goods had been removed. Railroad equipment or 
rolling stock covered by § 8 of the Uniform 
Conditional Sales Act (6 Del, C 908 ) was 
expressly excluded from these provisions of 
Section lip of the Uniform Conditional Sales 
Act. 

Under Section 2306 of the Delaware 

Chattel Mortgages law (25 Del. C 2306) if 

property covered by a chattel mortgage was 

removed without the written consent of the 

mortgagee from the county in which it was 

located at the time of the execution of the 

mortgage, or from the county in which the 

mortgage was filed, the property remained 
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subject to the lien of the mortgage for a 
period of only six months from the date of 
removal, unless, within said period the 
mortgage was filed in the office of the 
recorder in the county to which the property 
was removed. 

The Chattel Mortgage act ( 25 Del. C 
2301 -2318) is silent with respect to grace 
periods for refiling for purposes of per¬ 
fecting the security interest on the removal 
of goods into Delaware from out of state. 

(But see Morris Plan Bank of Knoxville, Tenn, 

V. Terrell, bh Del. C 533, 62 A. 2d h$2 (19U8) - 
chattel mortgagee has no cause of action against 
a good faith purchase for value if he consented 
to remove the car from Tennessee to Delaware, or 
subsequently learned of it prior to said 
purchase.) The Uniform Trust Receipts Act 
(6 Del. C 1101-1118 also contains no provisions 
regarding such a grace period. 

The Delaware Retail Installment Sales 
law (6 Del. C U301-U350) has no provisions 
directly on point. Section U3i|l of that law 
(6 Del. C I4.3I4I) merely provides that nothing 
in the Retail Installment law prohibits the 
execution of an agreement between a buyer and 
seller whereby the seller retains a security 
interest in goods sold to the buyer until 

full payment therefore has been made. 
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(Ij.) Property Covered By A Certificate 


Of Title . Under § 9-103 (4-) if property is 
covered by a certificate of title law which 
requires indication thereon of any security 
interest in the property as a condition of 
perfection, "then the perfection is governed 
by the law of tho jurisdiction which issued 
the certificate." Under this section, if an 
automobile is moved from one state to another 
and the secured party has compliod with tho 
requirement of the origin stato's certificate 
of title law that encumbrances bo noted on 
the certificate of title, his security interest 
in a destination UCC state will remain per¬ 
fected for four months, as provided in Section 
9-103(3). If the destination state also has a 
certificate of title law which requires 
indication theroon of any security interest, 
tho secured party will have to obtain an 
appropriate certificate of title within tho 
destination state within the four month 
period specified by s 9-103(3) In order to 
retain a continuous perfected security interest. 
See also Delaware Study Comment to § 9-302(3 
infra. The requirements for placing a lien 
on encumbrance or a motor vehicle in Delaware 
arc contained in 21 Del. C 2333, 

DEFINITIONAL CROSS REFERENCES: 

. -Section 9“106. 
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"Account" 





Section 9- 
This 
(a) 


(b) 

(c) 


(d) 


(o) 

(f) 


“Contract right”. Section 9-106« 

"Debtor”, Section 9-105, 

"Equipment”, Section 9-109* 

"General intangibles”. Section 9-106. 

"Goods”, Section 9-105* 

"Intontory”, Section 9-109* 

"Security interest”. Section 1-201, 
lOlf-o Transactions Excluded From Article , 

Article does not apply 

to a security interest subject to any statute of the 
United States such as the Ship Mortgage Act, 1920, to 
the extent that such statute governs the rights of 
parties to and third parties affected by transactions 
in particular types of property; or 
to a landlord's lion; or 

to a lien given by statute or other rule of law for 
services or materials except as provided in Section 
9-310 on priority of such liens; or 

to a transfer of a claim for wages, salary or other 
compensation of an employeo; or 

to an equipment trust covering railway rolling stock; 
or 

to a sale of accounts, contract rights or chattel paper 
as part of a sale of tho business out of which they 
arose, or an assignment of accounts, contract rights or 
chattel paper which is for the purpose of collection 
only, or a transfer of a contract right to an assignee 
who is also to do the performance under the contract; or 
to a transfer of an-interest or claim in or under any 
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(g) 



“Contract right”„ Section 9 -IO 6 


“Debtor”. Section 9-105» 

"Equipment”, Section 9-109* 

"General intangibles". Section 9-106. 

"Goods", Section 9-105* 

"Intentory", Section 9-109* 

"Security interest". Section 1-201. 

Section 9-lOij.a Transactions Excluded From Article . 

This Article does not apply 

(a) to a security interest subject to any statute of the 
United States such as the Ship Mortgage Act, 1920 , to 
the extent that such statute governs the rights of 
parties to and third parties affected by transactions 
in particular types of property; or 

(b) to a landlord's lien; or 

( 0 ) to a lion given by statute or other rule of law for 
services or materials except as provided in Section 
9-310 on priority of such liens; or 

(d) to a transfer of a claim for wages, salary or other 
compensation of an employee; or 

(e) to an equipment trust covering railv/ay rolling stock; 
or 

(f) to a sale of accounts, contract rights or chattel paper 
as part of a sale of the business out of which they 
arose, or an assignment of accounts, contract rights or 
chattel paper which is for the purpose of collection 
only, or a transfer of a contract right to an assignee 
who is also to do the performance under the contract; or 

(g) to a transfer of an-interest or claim in or under 
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any 



policy cf insurance; or 

to a right represented by a judgment; or 
to any right of set-off; or 

except to the extent that provision is made for fixtures 
in Section 9-313 > to the creation or transfer of an 
interest in or lien on real estate, including a lease or 
rents thereunder; or 

to a transfer in whole or in part of any of the follow¬ 
ing; any claim arising out of tort; any deposit, savings, 
passbook or like account maintained with a bank, savings 
and loan association, credit union or like organization*, 

DELAWARE STUDY COME NT 
Certain transactions are excluded from 
the coverage of Article 9 because of preemption 
of the particular type of security by Federal 
law (See § 9-loIf(a)); because the transactions 
are not generally considered commercial or 
^financing in nature” or the assets involved 
are not used commercially for borrowing (See 
§ § 9-lolp(b),(d),(h), and (k)) ; because they 
relate to areas with a well developed body of 
law and special policies (See § § 9-10^.( c) , ( e ) , 

(g), and (k)); or because they relate closely 
to real estate (Seo I § 9-10l^(b) and (j) ) . 

With reference to areas preempted by 

Federal law it should bo noted that the UCC 

draftsmen in their comments state ”Tho 

exclusionary language in paragraph (a) is that 

this Article does not apply to such security 
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interests *to the extent* that the federal 
statute governs the rights of the parties. 

Thus if the federal statute contained no 
relevant provisions, this Article could be 
looked to for an answer.” Comment 1, A.L.I, 
and N.C.C.U.S.L., 1962 Official Text and 
Comments Edition Uniform Commercial Code , 

p* 620 , 

DEFINITIONAL CROSS REFERENCES : 
"Account”, Section 9 -I 06 . 

"Bank”, Section 1-201, 

"Chattel paper”. Section 9-105* 

"Contract”, Section 1-201. 

"Contract right”. Section 9“lo6. 

"Party", Section 1-201, 

"Rights". Section 1-201. 

"Security interest". Section 1-201. 

Section 9-105° Definitions and Index of Definitions . 

(1) In this Article unless the context otherwise requires: 

(a) "Account debtor” means the person who is obligated 
on an account, chattel paper, contract right or 
general intangible ; 

(b) "Chattel paper" means a writing or writings which 

evidence both a monetary obligation and a security 

interest in or a lease of specific goods. When a 

transaction is evidenced both by such a security 

agreement or a lease and by an instrument or a 

series of instruments, the group of writings taken 

together constitutes chattel paperj 
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"Collateral” means the property subject to a 
security interest* and includes accounts* contract 
rights and chattel paper which have been soldj 
"Debtor" means the person who owes payment or 
other performance of the obligation secured, 
whether or not he owns or has rights in the 
collateral, and includes the seller of accounts, 
contract rights or chattel paper. Where the debtor 
and the owner of the collateral are not the same 
person, the term "debtor” means the owner of the 
collateral in any provision of the Article dealing 
with the collateral, the obligor in any provision 
dealing with the obligation, and may include both 
where the context so requiresj 

"Document" means document of title as defined in 
tho general definitions of Article 1 (Section 
1-201)j 

"Goods" includes all things which are movable at 

tho time the security interest attaches or which 

are fixtures (Section 9-313)* hut does not include 

money, documents, instruments, accounts, chattel 

paper, general intangibles, contract rights and 

other things in action. "Goods" also include the 

unborn young of animals and growing cropsj 

"Instrument" means a negotiable instrument 

(defined in Section 3 —10lp) , or a security (defined 

in Section 8-102) or any other writing which 

evidences a right to the payment of money and Is 

not itsolf a security agreement or lease and is of 
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-„A typo which' is _in ordinary course of: business . - 

transferred by delivery with any necessary 
indorsement or assignmentj 

(h) "Security agreement” means an agreement which cre¬ 
ates or provides for a security interestj 

(i) "Secured party” means a lender, seller or other 
person in whose favor there is a security interest, 
including a person to whom accounts, contract 
rights or chattel paper have been sold. When the 
holders of obligations issuod under an indenture of 
trust, equipment trust agreement or the like are 
represented by a trustoe or other person, the 
representative is the secured party. 

(2) Other definitions applying to this Article and the 


sections in which they appear are; 


this 


"Account”. 

"Consumer goods". 
"Contract right”. 
"Equipment”. 

"farm products". 

"General intangibles", 
"Inventory", 

"Lien creditor", 
"Proceeds", 

"Purchase money security 

(3) The follewing definitions 
Article; 

"Check". 

"Contract for sale". 
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Section 9-106. 
Section 9-109(1) 
Section 9 - 106 , 
Section 9-109(2) 
Section 9 - 109 ( 3 ) 
Section 9-106. 
Section 9-109(4) 
Section 9-301(3) 
Section 9-306(1) 
Interest”, Section 9-107. 

In other Articles apply to 

Section 3-104« 
Section 2-106. 








A 


a 



'’Holder in duo course 11 


Section 3-302, 
Section 3 —lOij-* 
Section 2~106. 


"Note" a 
"Sale", 

( 4 -) In addition Article 1 contains general definitions and 
principles of construction and interpretation applicable through¬ 
out this Article. 

DELAWARE STUDY COMMENT 


This section sets forth definitions of 
basic terms used in Article 9» The effect of 
these definitions on existing Delaware law Is 
treated in the Delaware Study Comments to the 
sections in which the terms are used. In 
addition an analysis of the interrelationship 
between the definitions found in § § 9 - 105 * 
9-106 and 9-109 Is contained in the Delaware 
Study Comment to § 9-109? infra, 

DEFINITIONAL CROSS REFERENCES: 
‘'Account''. Section 9-106. 

'’Agreement”. Section 1-201. 

"Contract right”. Section 9-106. 

"Document of title". Section 1-201. 

"General intangibles". Section 9-106. 
"Holder”. Section 1-201. 

"Money". Section 1-201. 

"Negotiable instrument". Section 3 —I 0 I 4 .* 
"Person", Section 1-201. 

"Representative", Section 1-201. 

"Rights", Section 1-201* 

"Security".- Section 8-102, 
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"Security interest", Section 1-201, 

"Writing", Section 1-201, 

Section 9-106. Definitions; "Account"; "Contract Right"; 

"General Intangibles" . 

"Account" means any right to payment for goods sold or 
leased or for services rendered which is not evidenced by an 
instrument or chattel paper. "Contract right" means any right to 
payment under a contract not yet earned by performance and not 
evidenced by an instrument or chattel paper. "General Intangibles" 
means any personal property (including things in action) other 
than goods, accounts, contract rights, chattel paper, documents 
and Instruments. 

DELAWARE STUDY COMMENT 
See Delaware Study Comments to § § 9-105 
and 9-109, 

DEFINITIONAL CROSS REFERENCES: 

"Chattel paper". Section 9-105. 

"Contract". Section 1-201. 

"Document". Section 9-105. 

"Goods", Section 9-105. 

"Instrument", Section 9-105* 

oection 9-107. Definitions: "Purchase Money Security Interest" . 

A security interest Is a "purchase money security interest" 
to the extent that It is 

(a) taken or retained by the seller of the collateral 
to secure all or part of Its price,* or 

(b) taken by a person who by making advances or 

incurring an obligation gives value to enable the 

debtor to acquire rights In or the use of collateral 
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if such value Is In fact so used 


DELAWARE STUDY COMMENT 
Section 9-107 recognizes two types of 
purchase money security interests: (1) that, 
of the seller who retains a security Interest 
for all or part of a selling price, and (2) 
that of a third party who advances money or 
incurrs an obligation to enable the purchaser 
to purchase the collateral from a seller. The 
effect of this definition on existing Dclav/are 
law is treated in the comments to the sections 
In which the term ’’purchase money security 
Interest” is used. 

DEFINITIONAL CROSS REFERENCES 
’’Collateral”, Section 9-105. 

’’Debtor”. Section 9-105. 

’’Person”. Section 1-201. 

’’Rights”. Section 1-201. 

’’Security Interest”. Section 1-201. 

’’Value”. Section 1-201. 

Section 9-108, When After-Acquired Collateral Not Security for 
Antecedent Debt , 

Where a secured party makes an advance, incurs an obligation, 
releases a perfected security interest* or otherwise gives new 
value which Is to bo secured in whole or in part by after-acquired 
property his security interest in the after-acquired collateral 
shall be deemed to be taken for now value and not as security for 
an antecedent debt if the debtor acquires his rights in such 

collateral either In the ordinary course of his business or under 
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a contract of purchase made pursuant to the security agreement 
within a reasonable time after now value Is given. 

DEL A'TARE STUDY COMMENT 
See Delaware Study Comment to Section 

9-20lj.. 

DEFINITIONAL CROSS REFERENCES 
“Collateral”. Section 9-105. 

“Contract”. Section 1-201. 

“Debtor”. Section 9-105. 

"Purchase”. Section 1-201. 

“Rights”, Section 1-201* 

"Secured party”. Section 9-105. 

“Security agreement”. Section 9-105. 

“Security interest”. Section 1-201. 

“Value”. Section 1-201. 

Section 9-109. Classification of Goods; “Consumer Goods”; 
“Equipment"; “Farm Products”; “Inventory” . 

Goods are 

(1) "consumer goods" If they are used or bought for use pri¬ 
marily for personal, family or household purposes; 

(2) “equipment” If they are used or bought for use pri¬ 
marily in business (Including farming or a profession) or by a 
debtor who is a non-profit organization or a governmental sub¬ 
division or agency or if the goods are not included In the 
definitions of inventory, farm products or consumer goods; 

(3) "farm products" If they are crops or livestock or 
supplies used or produced In farming operations or If they are 
products of crops or livestock in their unmanufactured states (such 

as ginned cotton, wool-clip, maple syrup, milk and eggs), and If 
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they are in the possession of a debtor engaged in raising* fatten¬ 
ing* grazing or other farming operations,, If goods are farm 
products they are neither equipment nor inventory! 

(k) "inventory” if they are held by a person who holds them 
for sale or lease or to be furnished under contracts of service or 
If he has so furnished them* or if they are raw materials* vrork In 
process or materials used or consumed in a business. Inventory of 
a person Is not to be classified as his equipment, 

DELAWARE STUDY COMMENT 
"The UCC applies to all transactions 
creating a security interest in personal 
property Including but not limited to the 
types of collateral specifically mentioned 
above. Rights and duties of secured parties* 
debtors and third parties regarding ( 1 ) 
creation of the security agreement* ( 2 ) filing* 
or other requirements for giving notice of a 
security interest* (3) default* and (Ip) 
priorities also generally depend upon or may 
be affected by the type of collateral involved. 
The UCC definitions of basic typos of colla¬ 
teral are therefore considered at this point. 

Depending on the use to which property 
Is put or the type of property involved* the 
UCC divides collateral Into the following three 
major catagories: 

1, "Goods" or tangible personal property 

(§ § 9-105(f) and 9-109). This category 

Is subdivided as follows. "Goods" are: 
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a, "consumer goods" if they are used or 
bought for use primarily for personal* 
family or household purposes, (§ 9 “ 1°9 
(1)), /Compare definition of "Goods" in 
Delaware Retail Installment Sales law 

6 Del. C ^301-^350^,7 

b, "equipment" if the goods are not 
included in the definitions of 
inventory, farm products or consumer 
goods and (1) they are used or bought 
for use primarily in business (includ¬ 
ing farming or a profession), or (2) 
by a debtor who is a non-profit organ¬ 
ization or a governmental subdivision 
or agency, (§ 9 - 109 ( 2 )). 

c, "farm products" if they are in the 
possession of a debtor engaged in 
raising, fattening, grazing or other 
farming operations and (1) they are 
crops or livestock or supplies used or 
produced in farming operations, or (2) 
if they are products of crops or live¬ 
stock in their unmanufactured states 
(such as ginned cotton, wool clip, 
maple syrup, milk and eggs), (i 9“109 
(3)) . /Compare § 2303 Delaware law on 
Chattel Mortgages, 25 Del. C 2301- 

2318.7 
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d, "inventory" if (1) they arc hold by a 
person who holds thorn for sale or 
lease or to bo furnished under con¬ 
tracts of service, or (2) if they are 
raw materials, work in process or 
materials used or consumed in a 
business, (§ 9-109(4))» /Compare 
definition of "Merchandise" in Delaware 
Factor's Liens la?/. 2% Del. C 3301 to 

3310_,7 

Intangible personal property is subdivided 
as follows: 

a. An "account" is the right to payment 
which is earned upon performance of a 
contract (I 9-10&)* 

It is not evidenced by an instrument or 
chattel paper, 

b, A "contract right" is the right which 
one has in an executory contract 

(i 9-106). It also is not evidenced 
by an instrument or chattel paper, 

When the contract is performed the 
right may become an "account". 

Recent Case: 

Where a surety guaranteed performance 
of a contract by a subcontractor who in 
exchange for the guarantee gave an assign¬ 
ment of his rights under said contract, the 
surety-thereby obtained a right to payment 
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under a contract not yet earned by per¬ 
formance by the subcontractors This con¬ 
stituted an assignment of a contract right 
under I 9 - 106 , 

Under the Code "personal property” 
expressly includes contract rights. The 
agreement therefore was a security interest 
subject to the Code since it gave tho 
surety an interest in personal property 
which secured payment or performance of 
an obligation {§ § 9-102(1 )(a), 1-201(37 ), 
and 9~105>(h) & (i)J« Greer, Trustee v, 
Fleetwood and Co,, Inc,, et al «, l6f? F, 
Supp. 723 (1958), C.C. Rep., p. 9-301(1) 

(b)-1 , 

c, "General intangibles" means any personal 
property, including things in action, 
other than goods, accounts, contract 
rights, chattel papor, documents and 
instruments (I 9 “ 106 ), The Code 
comments cite good will, literary 
rights, rights to performance, copy¬ 
rights, trademarks and patents as ex¬ 
amples of general intangibles, 
"Specialities" is a term used by UCC 
commentators to describe the type of prop¬ 
erty in which rights are embodied in an 
indispensable instrument, document, or 

other writing. This category is subdivided 
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as follows! 



a. "Instrument", as collateral subject to 
Article 9, includes negotiable instru¬ 
ment as defined in 3 -I 0 J 4 . and also 
stocks * bonds, etc. (i.e«, "securities" 
as defined in § 8-102). "Instrument" 
also Includes any other writing which 
evidences a right to the payment of 
money and Is not itself a security 
agreement or lease and Is a type which 
is in the ordinary course of business 
transferred by devliery with any 
necessary endorsement or assignment 

(§ 9-105(g))• 

b, "Document" is defined as a document of 
title and includes a bill of lading, 
dock warrant, dock receipt, warehouse 
receipt or order for the delivery of 
goods, and also any other document 
which in the regular course of business 
or financing is treated as adequately 
evidencing that the person in possess¬ 
ion of it is entitled to rocoivo, hold 
and dispose of the document and the 
goods it covers. To be a document of 
title a document must purport to be 
Issued by or addressed to a bailee and 
purport to cover goods in the bailee's 
possession which are either identified 
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or arc fungible portions of an identi¬ 
fied mass (9-105 (e), 1-201(15 ). 

The characteristics of "Instruments” 
and "documents" confines their use as 
collateral almost exclusively to 
secured transactions involving possess¬ 
ion of the collateral by the secured 
party. Tho common law of pledges is 
therefore generally applicable to 
security interests in instruments or 
documents. Special rules are pro¬ 
vided in Article 9 to cover situations 
where it is commercially required or 
reasonable to permit an "instrument” 
or "document” pledged as collateral to 
remain temporarily in the pledger’s 
possession for a specified purpose, 
"Chattel paper” is a "writing or 
writings which evidence both a monetary 
obligation and a security interest in 
or a lease of specific goods,” If a 
transaction is evidenced both by such 
a security agreement or a lease and by 
an Instrument or series of instruments 
tho group of writings taken together 
constitutos chattel paper ( 9 - 105 (b))« 
Chattel paper will generally 
represent a purchase monoy type of 
obligation (i.e., conditional sales, 
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bailment lcaso , etc,)' in whi eh , p ur chased 
goods arc collateral for the unpaid 
pricej or an obligation resulting from 
an agreement in the nature of a 
mortgage on personal property securing 
repayment of a loan. If the secured 
party transfers the chattel paper as 
security for payment or performance to 
be rendered by him, or if he soils or 
discounts the chattel paper he becomes 
a "debtor” under the UCC and the 
chattel paper itself becomes collateral 
covering the performance ho owes to 
his "secured party". 

Chattel paper can also itself 
become collateral in situations where 
good sold out of Inventory subject to 
a security interest are sold to a 
buyer under a conditional sale, bail¬ 
ment lease or other Installment sales 
typo contract. In such a case the 
chattel paper becomes a proceed of the 
Inventory collateral. The consequences 
of this are discussed in later portions 
of these materials dealing with the 
subject of priorities." DelDuca on 
"Ten Years of Secure Transactions Under 
Uniform Commercial Code in Pennsylvania 



DEFINITIONAL CROSS REFERENCES 
'’Contract". Section 1-201. 

"Debtor", Section 9-105* 

"Goods”. Section 9-105* 

"Organization”, Section 1-201. 

"Person”, Section 1-201. 

"Sale”. Sections 2-106 and 9-105. 

Section 9-110* Sufficiency of Description . 

For the purposes of this Article any description of personal 
property or real estate is sufficient whether or not It is 
specific if it reasonably identifies what Is described. 

DELAWARE STUDY COMMENT 
See Delaware Study Comments to § § 9-203 
and 9-4-02, infra. 

Section 9-1H* Applicability, of Bulk Transfer Laws* 

The creation of a security Interest is not a bulk transfer 
under Article 6 (see Section 6-103)* 

DELAWARE STUDY COMMENT 
Section 9-1H removes from the coverage of 
the bulk sales article a security Interest to 
the extent that It Is taken for a new value. 

The policy underlying this provision Is that 
it Is desirable for a debtor to be able to 
borrow, and when new value Is given him his 
assets aro not deploated. As long as ho 
continues his business under such circumstances, 
the creditors are not injured by the security 
interest transaction. Section 9-111 compli¬ 
ments Section 6-103(1) & (3)* 
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Tho Delaware Bulk Sales Ian? (6 Del* G 
2101-210^.) did not contain any provision 
excluding tho creation of a security interest 
from its coverage* 

DEFINITIONAL CROSS REFERENCE 
“Security interest 1 *. Section 1-201. 

Section 9“H2. Where Collateral Is Not Owned by Debtor . 

Unless otherwise agreed, whon a secured party knows that 
collateral is owned by a person who is not the debtor, the owner 
of the collateral is entitled to receive from the secured party 
any surplus under Section 9-502(2) or under Section 9-5oij-(l), and 
is not liable for tho debt or for any deficiency after resale, and 
he has the same right as the debtor 

(a) to receive statements under Section 9-208; 

(b) to receive notice of and to object to a secured 
party»s proposal to retain the collateral in 
satisfaction of the indebtedness under Section 

9 - 505 ; 

(c) to redeem the collateral under Section 9-5o6; 

(d) to obtain Injunctive or other relief under 
Section 9“507(l)j and 

(e) to recover losses caused to him under Section 

9-208(2). 
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DELAWARE STUDY COMMENT 
Section 9-112 relates to the situation 
where the debtor uses a third party owner's 
•property as collateral and the secured party 
knows of the owner's interest in the 
collateral. It states rules designed to 
clarify the rights of the debtor and the 
owner between themselves and the rights of 
the owner against the secured party in the 
five situations specified. Under § 9-112 
the owner of the collateral is also entitled 
to a return of surplus following sale of the 
collateral after default pursuant to the 
provisions of 8 9~502 and 9~5olf and he is 
not liable for the debt or for any deficiency 
after resale. Section 9"H2 has no statutory 
counterpart in the Delaware code, 

DEFINITIONAL CROSS REFERENCES: 
"Collateral”. Section 9-105. 

"Debtor”, Section 9-105. 

"Notice”. Section 1-201, 

"Person", Section 1-201. 

"Receive notice". Section 1-201, 

"Right". Section 1-201. 

"Secured party". Section 9 - 105 . 

Section 9-113. Security Interests Arising Under Article on Sales . 

A security Interest arising solely under the Article on Sales 

(Article 2 ) Is subject to the provisions of this Article except 

that to the extent that and so long as the debtor does not have 
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or does not lawfully obtain possession of the goods 

(a) no security agreement Is necessary to make the 
security Interest enforceable! ■ And 

(b) no filing is required to prefect the security 
interest; and 

(c) the rights of the secured party on default by the 
debtor are governed by the Article on Sales 
(Article 2). 

DELAWARE STUDY COMMENT 
Where a security interest arises solely 
under Article 2 of the UCC and the debtor 
has not obtained or is not in possession of 
the goods, the formal requisites of Article 
9 as to a written security agreement and as 
to filing are inapplicable and on default by 
the debtor the secured party's rights are 
governed by Article 2 on Sales and not by 
Part 5 of Article 9 . However if the debtor 
obtains or has possession of the goods, then 
all of the provisions of Article 9 are 
applicable* 

The security interests to which § 9-113 
applies may arise voluntarily but they 
commonly arise by operation of law in the 
course of a sales transaction. For example 
under I § 2-if.Ol and 2-5>05 a seller of goods 
may reserve a security interest. Under other 
sections of Article 2 a security interest 
may arise by operation of law. This latter 
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typo of situation is illustrated by the 
seller's rights of resale and stoppage under 
Sections 2-703, 2-705 and 2-706. Under 
§ S 2 -5o6, 2-707 and 2-711 a financing agency, 
an agent, a buyer or other person may have a 
security interest or other rights In goods 
similar to that of the seller In the above 
noted sections, In these and other sections 
such as 2-326, 2-^02, 2-^03, 2-502 and 2-7l6 
the Sales Article defines tho circumstances 
under which tho security interest arises and 
there is therefore no noed for application 
of tho ’’security agreement” definition and 
requirements set forth in Sections 9-105(1)(h) 
and 9-203(1)(b) and 9-20^(l). Similarly 
where the goods are in the possession of the 
secured party or of a bailee other than the 
debtor the filing requirements of Sections 
9-302(1) (a) & (b), 9-30ip and 9-305 are 
Inapplicable. Section 9-113(c) makes 
inapplicable tho default provisions of Part 
5 of Article 9 because the sales Article 
contains detailed provisions on the matter. 

In some of the instances covered by 
Section 9“H3 the ’’secured creditor” may be 
the buyer and the ’’debtor” may be the seller, 
examples of this include § 2-502 pertaining 
to the buyer's right to goods on the seller's 
insolvency and § 2-711(3) relating to tho 
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buyer's security interest in the goods on 
rightful rejection or justifiable 
revocation of acceptance. 

DEFINITIONAL CROSS REFERENCES: 
"Debtor", Section 9~105« 

"Goods". Section 9“105« 

"Rights". Section 1-201. 

"Secured party". Section 9~105« 

"Security agreement". Section 9-105• 
"Security interest". Section 1-201. 



CHAPTER 9„ SECURED TRANSACTIONS: SALES OP ACCOUNTS, 

CONTRACT RIGHTS AND CHATTEL PAPER 
SUB CHAPTER 2. VALIDITY OP SECURITY AGREEMENT AND 

RIGHTS OF PARTIES THERETO 

Section 9~201, General Validity of Security Agreement . 

Except as otherwise provided by this Act a security agreement 
is effective according to its terms between the parties, against 
purchasers of the collateral and against creditors. Nothing in 
this Article validates any charge or practice illegal undor any 
statute or regulation thereunder governing usury, small loans, 
retail installment sales, or the like, or extends the application 
of any such statute or regulation to any transaction not otherwise 
subject thereto. 

DELAWARE STUDY COMMENT 
Section 9-201 provides that the security 
agreement is effective according to its terms 
between the parties, against purchasers of 
the collateral and against creditors unless 
the UCC or some regulatory statute otherwise 
provides. The second sentence of this section 
expressly provides that Article 9 does not 
validate any charge or practice illegal under 
any statute or regulation governing usury, 
small loans, retail installment sales or 
similar statutes. It also provides that 
Article 9 does not extend the application of 

any such statute or regulation to any trans¬ 
action not otherwise covered by It. 

9 - 4-2 



Comparable provisions generally validating 
tho security interest of the secured party 
are found in the Delaware Chattel Mortgages 
Act (25 Del. C 2308) , Section ip Uniform 
Conditional Sales Law - hereafter referred to 
as U,C,S.A« (6 Del. C 90 I 4 .) , and Sections 3 
and 3 Uniform Trust Receipts Act — hereafter 
referred to as U S T.R A., (6 Del. C 1103). 

DEFINITIONAL CROSS REFERENCES: 
"Collateral". Section 9 - 105 . 

"Creditor". Section 1-201. 

"Party". Section 1-201. 

"Purchaser". Section 1-201. 

"Security agreement". Section 9-105. 

Section 9~202. Title to Collateral Immaterial . 

Each provision of this Article with regard to rights, obliga¬ 
tions and remedies applios whether title to collateral is in the 
secured party or in the debtor. 

DELAWARE STUDY COMMENT 
Section 9-202 provides that the rights, 
obligations and remedies set forth in Article 
9 apply irrespective of whether title to 
collateral is in the secured party or in the 
debtor. Comparable provisions are also found 
in § 1-201(37) and 2-lj_01(l). Section 9~202 
applies only to security transactions and does 
not purport to affect other situations 
involving matters such ag tax incidence or 
corporate voting rights where the applicabil% 
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of some other rule of law depends on who has 
title. A recent UCC decision, citing 
§ § 9 - 202 , 1 - 201 ( 37 ) and 2 -I|_ 01 ( 1 ), has held 
that a provision in a contract for a sale of 
autos by a manufacturer to a dealer 
specifying that despite delivery to a buyer 
title should remain with the seller until 
receipt of payment in cash of the full 
purchase price, was ineffective as a 
reservation of title and merely reserved for 
the seller a security interest in the goods 
which remained unperfected in the absence of 
compliance with the filing requirements of 
Article 9 °f the UCC, Girard Trust Bank v. 
Lepley Ford (No. 1 ) . 12 D.&C. 2d 35l 
.(Pa., 195>7)> Bel..Duca , Commercial Code Reporter 

p. 9 - 202 - 1 . 

DEFINITIONAL CROSS REFERENCES: 
"Collateral”. Section 9-105. 

"Debtor". Section 9-105. 

"Remedy". Section 1-201. 

"Rights". Section 1-201. 

"Secured party". Section 9-105* 

Section 9-203. Enfcr ceability of Security Interest; Proceeds. 

Formal Requisites . 

(1) Subject to the provisions of Section Ip —208 on the 
security interest of a collecting bank and Section 9-113 on a 
security interest arising under the Article on Sales, a security 
Interest Is not enforceable against the debtor or third parties 
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unless 


(a) the collateral Is in the possession of the secured 
party; or 

(b) the debtor has signed a security agreement which 
contains a description of the collateral and in 
addition, when the security interest covers crops 
or oil, gas or minerals to be extracted or timber 
to be cut, a description of the land concerned. In 
describing collateral, the word "proceeds" is 
sufficient without further description to cover 
proceeds of any character. 

(2) A transaction, although subject to this Article, is also 

subject to the Small Loans Law, (5 Del. C 2101-2115); Interest Law 

(6 Del. C 2301-2306); Retail Installment Sales Law (6 Del. C lf.301- 

4350); Pawnbrokers r Law (24 Del. C 2301-2318)*, and in the case of 

conflict between the provisions of this Articlo and any such statute, 

the provisions of such statute control. Failure to comply with any 

applicable statute has only the effect which is specified therein 

* ALI A NCCUSL NOTE 

Note: At * in subsection (2) insert reference to any local 
statute regulating small loans, retail installment sales and 
the liko. 

The foregoing subsection (2) Is designed to make it clear 
that certain transactions, although subject to this Article, 
must also comply with other applicable legislation. 

This Article is designed to regulato all the "security 1 ' 
aspects of transactions within its scope. There is, however, 
much regulatory legislation, particularly In the consumer 
field, which supplements this Article and should not bo 
repealed by its enactment. Examples are small loan acts, 
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retail installment selling acts and the like. Such acts may 
provide for licensing and rate regulation and may prescribe 
particular forms of contract. Such provisions should remain 
in force despite the enactment of this Article. On the 
other hand if a Retail Installment Selling Act contains 
provisions on filing, rights on default, etc., such pro¬ 
visions should be repealed as inconsistent with this Article. 

DELAWARE STUDY COMMENT 

(1) Creation Of The Security Agreement . 
Section 9-203(1)(a) provides that a security 
interest may be created under Article 9 by 
an oral agreement only if the collateral is 
in the possession of the secured party. This 
is also generally the result under existing 
Delaware Statutes. However under Section 3 
of the U.T R-A. (6 Del. C 1103) an attempted 
creation or continuance of a pledge without 
delivery or retention of possession Is valid 
as against lien creditors without notice and 
general creditors of the plodgor for a period 
of ten days from the time that new value is 
given by the pledgee. 

Section 9-203(1)(b) requires a written 
security agreement to contain a description 
of the collateral and to be signed by the 
debtor. In addition, when the security 
Interest covers crops or oil, gas or minerals 

to be extracted, or timber to be cut, a 
description of the land concerned Is also 
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required. The description of the collateral 
is sufficient even though it is general if 
it reasonably identifies the collateral. 

For example* a serial number listing of items 
of collateral is not required. In describing 
collateral* the word "proceeds" is sufficient 
without further description to cover pro¬ 
ceeds of any character. 

The nature of the description of the 
collateral which is required under the 
various existing Delaware statutes pertaining 
to secured transactions differs. The TJ.C.S A- 
(6 Dol. C 901 - 929 ) and Assignment of Accounts 

Law 

Receivable/(6 Del. C 1801-1807) require 
sufficient specificity for the agreement to 
qualify as a contract of sale or an assign¬ 
ment of accounts. Section 2 of tho U.T R A 
(6 Del, C 1102) requires the trust receipt 
to designate tho goods* documents or 
Instruments concerned. Section 2302 of the 
Delaware Chattel Mortgages Law (6 Del. C 
2302 ) provides that tho collateral "may be 
described as all that property of a specified 
class so identified by reference to location, 
brands* marks* numbers or otherwise as to 
distinguish It from other property of the 
same class* or such property may be described 
In any other manner authorized by law," 

Section 3303 of the Delaware Factorst Lions 
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Law (6 Del, C 330 3) foqulrcs tho agreement to 
sot forth'the general character of the 
collateral subject to tho lien and also a 
general description of the place where the 
merchandise or any substantial portion 
thereof actually is or is intended to be 
located, kept or stored and such other 
additional terms and conditions as the factor 
and borrower elect. 

Although the existing Delaware statutes 

contain no general requirement of a 

description of the real estate where the 

collateral is composed of crops, oil, gas or 

minerals, such a requirement is analogous to 

Section 7 of the U C,S,A, (6 Del. G 907) 

relating to sales of fixtures. 

Acknowledgements - Affidavits Not 

Required . The UGG abolishes technical 

requirements of acknowledgement, or 

accompanying affidavits. In this respect it 

is in accord with § 6 of the U C S,A (6 Del, 

C 906 and § § 2 and 13 of the U.T.R A. 

(6 Del. C 1102 and 1113). Section 2 of the 

Delaware Chattel Mortgages Law (25 Del. C 

2302) provides that any chattel mortgage 

covered by said law may be acknowledged, but 

an acknowledgement shall not be necessary to 

make It valid or to entitle it to be filed 

and docketed. Section 3303 of the Delaware 
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Factors' Liens Law (25 Del. C 3303) provides 
that written agreements creating factors 1 
liens shall be under affidavit by the factor 
or his agent in order to qualify for 
recordation. 

(2) Additional Applicable Legislation . 

Section 9"203(2) makes it clear that certain 

transactions although subject to this Article 

must also comply with any applicable state 

legislation dealing with small loans, retail 

installment sales and the like. The 

appropriate Delaware laws are listed in the 

text of § 9-203(2). They include the: Small 

Loans Law (5 Del. C 2101-2115 )1 Interest Law 

(6 Del. G 2301-2306); Retail Installment 

and 

Sales Law (6 Del, C I 4 . 3 OI-I 4 . 35 O);/Pawnbrokers f 
Law ( 24 . Del. C 2301-2318). 

DEFINITIONAL CROSS REFERENCES: 
"Collateral". Section 9“105« 

"Debtor". Section 9 - 105* 

"Party". Section 1-201. 

"Proceeds". Section 9~306. 

"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 
"Security interest". Section 1-201. 

"Signed". Section 1-201. 

Section 9-20I4.. When Security Interest Attaches; After-Acquired 
Property; Future Advances . 

(1) A security interest cannot attach until there Is agreement 
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(subsection (3) of Section 1-201) that it attach and value is given 
and tho debtor has rights in the collateral. It attaches as soon 
as all of the events in the preceding sentence have taken place 
unless explicit agreement postpones the time of attaching. 

(2) For tho purposes of this section the debtor has no rights 

(a) In crops until they are planted or otherwise become 
growing crops, in the young of livestock until they 
are conceived! 

(b) in fish until caught, in oil, gas or minerals until 
they are extracted, in timber until it is cut; 

(c) in a contract right until the contract has been made; 

(d) in an account until it comes into existence. 

(3) Except as provided in subsection (Ip) a security agreement 
may provide that collateral, whenever acquired, shall secure all 
obligations covered by the security agreement. 

(Ip) No security interest attaches under an after-acquired 
property clause 

(a) to crops which become such more than one year after 
the security agreement is executed except that a 
security interest in crops which Is given in con¬ 
junction with a lease or a land purchase or improve¬ 
ment transaction evidenced by a contract, mortgage or 
deed of trust may If so agreed attach to crops to be 
grown on the land concerned during tho period of 
such real estate transaction; 

(b) to consumer goods other than accessions (Section 
9“3lij- ) when given as additional security unless the 

debtor acquires rights In them within ten days after 
the secured party gives value. 
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(5) Obligations covered, by a security agreement may include 
further advances or other value whether or not the advances or value 
are given pursuant to commitment* 

•*. DELA" 7AI1E- TIDY- CO jf’T • 

,CU. ..L. iZ 1*Attaglw.ent. _ 

.. .of. the ..Security, -Interest. i Section 9“20l}.(l) 

provides that a security interest cannot 
'attach 1 ' to the collateral (i.e. is not 
enforceable against the collateral) until: 

(a) there is an agreement that it attach; 

(b) the debtor has rights in the collateral; 

and (c) value has been given by the secured 
party. 

Section 9~(2) provides that for 
purposes of determining when a security 
interest attaches the debtor is not deemed to 
have any rights: (1) in crops until they are 
planted or otherwise become growing crops;or 
in the young of livestock until they are con¬ 
ceived; (2) in fish until caught, in oil, 

gas or minerals until they are extracted; in 
timber until it is cut; (3) in a contract 

right until the contract has been made; (ip) 
in an account until it comes into existence. 
Intent To Create A Security Interest . 

The portion of § 9~20lj.(l) requiring an agree¬ 
ment expressing an intent to create a security 
interest as a prerequisite to attachment is 
in accord with the definition of ''conditional 
sale” continued in § 1 of the U C S A 
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(6 Dol. C 901)5 the definition of "trust 
receipt" contained In § 2 of the U T.R.A, 

(6 Del, C 1102), and the definition of 
"assignment" in i 1801 of the Assignment of 
Accounts Receivable Law (6 Del. C l 8 oi). 
Section 2302 of the Chattel Mortgages Act 
(25 Del. C 2302) sets forth formal require¬ 
ments which presuppose an agreement expressing 
an intent to create a security interest. 

The definition of "borrower" and "factor" in 
i 3301 and the "General Lien By Agreement" 
provision of i 3302 of the Factors* Liens 

Act (25 Del* C 3301 and 3302) are also in 
accord with the UCC requirement of an 
agreement expressing an Intent to create a 
security interest. 

Acquisition By Debtor Of Rights In The 
Collateral . Complimenting the i 9 — 20ip(1) 
provision that the security interest cannot 
attach until the debtor has rights in the 
collateral Is § 9“20l|_(2) which provides that 
the debtor is not deemed to have any rights 
in specified types of collateral until 
certain events occur as follows: (a) in 
crops until they are planted or otherwise 
become growing crops; or in the young of 
livestock until they are conceived; (b) In 
fish until caught; in oil, gas or minerals 
until they are extracted; in timber until it 
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is cut] (c) in a contract right until the 
contract has boon made] (d) in an account 
until it comes into existence. 

Comparable although not identical 
requirements are found in the existing 
Delaware security statutes. The definition 
of "conditional sale" in the U C.S.A. 
requires the delivery of the goods to the 
buyer pursuant to an agreement that the 
property in the goods is to vest in the buyer 
at a subsequent time upon the payment of part 
or all of the price or upon tho performance 
of any other contingency or condition. 

Section 2 of the U.T*R.A» (6 Del, C 1102) 
is in accord with the UCC requirements since 
the debtor as part of the trust receipt 
transaction: (a) receives documents or 

instruments which constitute the collateral 
from the creditor or a third person, or (b) 
gives the creditor a security interest in 
instruments or documents which are already 
in his possession. 

Section 2301 of the Chattel Mortgages 
Law (25 Del, C 2301), provides that a chattel 
mortgage "upon chattels of any kind of 
description, including livestock, poultry, 
farm machinery, farm equipment and crops, 
including annual or perennial crops, and 
other plant products, either grown or growing 
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at the time of the execution of such chattel 


mortgage, or to be planted, or grown within 
one year thereafter'* may be given as security 
for any funds borrowed or to be Borrowed or 
for any pre-existing indebtedness. The 
§ 9 ** 20 i).( 2 ) (a) provision specifying that the 
debtor has rights In tho young of livestock 
when they are conceived may liberalize the 
present Delaware law as stated In § 2301 
which merely provides that a chattel mortgage 
may be given on ’‘livestock”, 

The Factors* Lions Law (25 Del. C 3301) 
defines ’‘borrower” to moan the owner of 
merchandise or his agent who creates a lien 
in favor of a factor, and is therefore in 
accord with the UCC provisions. 

"Account" is defined in § 1801(a) of 
the Accounts Receivable Law (6 Del. C 1801) 
to mean an account receivable, including sums 
owing, although not yet payable under an 
existing contract, y/hether performed or 
unperformed and v/hether for goods or services. 
This definition Is generally in accord with 
§ § 9 - 20 i|.( 2 ) (c) and (d). 

Value . Pursuant to the definition of 
"value" contained in § 1-201(4-4-) the secured 
party is doemod to give "value" for his 
security Interest by giving any consideration 
sufficient to support a simple contract 



WHr 


including the commitment to extend credit, 
whether or not drawn upon. "Value" is also 
given if the security interest Is taken as 
security for a pre-existing debt. The 
definition of "value" contained in § 1 of 
the Uniform Trust Receipts Act and the 
requirement that value be given contained in 
s 2 of said Act (6 Del. C 1101 and 1102) are 
in accord with the value requirements of 
§ 9“20lj-(l). The definition of "value" in 
§ 1801(g) and the value requirement of the 
Assignment of Accounts Receivable Law (6 Del. 
G 1801 (g) and 1802) are also in accord with 
the UCG. Section 2301 of the Chattel 
Mortgages Law (25 Del. C 2301) permits a 
chattel mortgage to be given as "security 
for any funds borrowed or to be borrowed or 
for any pre-existing indebtedness". See 
also i 3302 Factors’ Liens Law (25 Del. C 
3302). 

(3) (It-) (5) After Acquired Property- 
Dominion Over Collateral; Future Advances; 

Add 0ns. ’’The term "floating lien" is not 
used In the text of the UCC, However, it is 
used with reference to financing of a 
manufacturer’s Inventory of raw materials or 
finished products, a merchandiser’s inventory 
of goods purchased for resale, and a farmer’s 
herd of cattle, flock of sheep, etc. This 
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type of financing is facilitated under the 
UCG which provides that the security agree¬ 
ment, subject to stated exceptions, may 
specify that collateral, whenever acquired, 
shall secure all obligations covered by the 
security agreement. See § 9 - 20 I 4 -(3). The 
Code also authorizes future advances secured 
by the original security agreement (See 
§ 9-20l).(5) ). It does not permit a security 
interest to attach under an after-acquired 
property clause: (1) To crops which become 
such more than one year after the security 
agreement Is executed except If given in 
conjunction with a lease or purchase of land 
on v/hich they are to be grown, and (2) To 
consumer goods other than accessions (see 
§ 9 - 3 lM unless the debtor acquires rights 
in them within ten days after the secured 
party gives value. See § 9-20ip(4_) * 

The validation by the Code of after- 
acquired property clauses could possibly 
conflict with the preference provisions of 
§ 60 of the Federal Bankruptcy Act giving 
the trustee In bankruptcy power to set aside 
certain transfers of the debtor's assets 
within four months of the filing of the 
petition in bankruptcy as payment for an 
antecedent debt. To minimize the possibility 
of such conflict, § 9-108 of the Code 
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provides that a secured party gives ”new 
value” for his security interest in the after 
acquired collateral (i.e., his interest is 
not taken for an antecedent debt) if the 
secured party at the inception of the trans¬ 
action makes an advance, incurs an obligation 
releases a perfected security interest, or 
otherwise gives new value which is to be 
secured in all or part by after-acquired 
property either (a) in the ordinary course 
of his business or (b) under a contract of 
purchase made pursuant to the security agree¬ 
ment within a reasonable time after new value 
is given. 

Use of the "floating lien” type of 
financing device is further facilitated by 
§ 9-205 of the Code. This section provides 
that a security interest is not invalid 
because the debtor is allowed: ( 1 ) to use, 
comingle or dispose of all or part of the 
collateral (including returned or repossessed 
goods); or ( 2 ) to collect or compromise 
accounts, contract rights or a chattel paper; 
or ( 3 ) to accept the return of goods or make 
repossessions; or (I 4 .) to use, comingle or 
dispose of proceeds; or ( 5 ) by reason of the 
failure of the secured party to require the 
debtor to account for proceeds or replaced 
collateral. It repudiates the doctrine of 
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Benedict V, Ratnor . 268 U.S. 353 , S. Ct. 

566, 69 L. Ed, 991 (1925) and other cases 

holding a security interest invalid or 

fraudulent because the debtor was given 

unfettered dominion or control over the 

collateral, !t Soo Del Duca, Ton Years Of 

Secured Transactions Under The Uniform 

Commercial Code In Pennsylvania , pp, 16 - 17 , 

The UCC provisions validating after- 

acquired property clauses are in accord with 

s 2303 of tho Chattel Mortgages Law (25 Del, 

C 2303) and § 3302 of the Factors r Liens Law 

(25 Del* C 3302), Tho Assignment of Accounts 

Receivable Act (6 Del. C 1801) defines 

account to include "sums owing although not 

yet payable under an existing contract 

whether performed or unperformed and whether 

for goods or sorvicos", 

Section 2301 of tho Chattel Mortgages 

Law (6 Del, C 2301) would prevent a security 

interest from attaching under an after- 

acquired property clause whore the collateral 

was crops which become such more than one 

year after the security agreement is executed, 

of the UCC 

However § 9-204.(4.)/validates a security 

interest given in crops in conjunction with a 

lease or a land purchase or improvement 

transaction evidenced by a contract, mortgage 

or a deed of trust if the crops are to be 
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grown on the land, concerned during the 
period of the real estate transaction 
involved. 

Future Advances ., The provisions of 

§ § 9 “ 20 i 4 .( 3 ) and (5) validating future 

advances given under a security agreement are 

in accord with § 23Olp of the Chattel 

Mortgages Law (6 Del, G 230 I 4 -) • The language 

of § 3302 of the Factors* Liens Law (6 Del, 

C 3302) to the effect that the lien "shall 

secure the factor for all his loans and 

advances to or for the account of the 
apparantly 

borrower" / is^' broad enough to cover 
future advances. 

Add Ons , Section 9-2C>4(4) (b) provides 
that no security interest attaches under an 
after-acquired property clause to consumer 
goods other than accessions when given as 
additional security unless the debtor 
acquires rights in them within ten days after 
the secured party gives value. This pro¬ 
vision would require modification of § 4-327 
of the Retail Installment Sales Law (6 Del, 

G 4327) to limit the effect of addition of 
subsequent purchases as security to those 
purchases made by the buyer within ton days 
after the secured party initially gives 
value. The other provisions of the Retail 
Installment Sales La?/ pertaining to notice, 
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allocation of payments, memoranda on sub¬ 
sequent purchases to be furnished to the 
buyer, and the obligation of the buyer in 
the absence of a memorandum, etc. would 
remain unchanged by the Code. See Delaware 
Study Comment to § § 9“201 and 9-203(2). 

DEFINITIONAL CROSS REFERENCES: 
"Account". Section 9 - 106 . 

"Agreement", Section 1-201. 

"Collateral". Section 9-105* 

"Consumer goods". Section 9 - 109 , 

"Contract". Section 1-201. 

"Contract right". Section 9 - 106 . 

"Debtor". Section 9“105. 

"Purchase". Section 1-201. 

"Rights", Section 1-201. 

"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 
"Security interest". Section 1-201. 

"Value". Section 1-201, 

Section 9“205* Use or Disposition of Collateral Yjithout Accounting 
Permissible . 

A security interest Is not invalid or fraudulent against 
creditors by reason of liberty In the d.ebtor to use, commingle or 
dispose of all or part of the collateral (Including returned or 
repossessed goods) or to collect or compromise accounts, contract 
rights or chattel paper, or to accept the return of goods or make 
repossessions, or to use, commingle or dispose of proceeds, or by 

reason of the failure of the secured party to require the debtor 
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to account for proceeds or replace collateral. This section does 
not relax the requirements of possession ?/here perfection of a 
security interest depends upon possession of the collateral by the 
secured party or by a bailee. 

DELAWARE STUDY COMMENT 
See Delaware Study Comment to § 9-20lp(3). 

DEFINITIONAL CROSS REFERENCES t 
’’Account”. Section 9 - 106 . 

‘•’Chattel paper”. Section 9-105. 

’’Collateral”. Section 9-105. 

"Contract right”. Section 9 - 106 , 

"Creditor”. Section 1-201. 

"Debtor”. Section 9~105. 

"Goods”. Section 9-105. 

"Proceeds”. Section 9 - 306 . 

"Secured party”. Section 9-105. 

"Security interest". Section 1-201, 

Section 9 - 206 . Agreement Not to Assert Defenses Against Assignee; 
cat ion of Sales Warranties Where Security Agreement Exists . 

( 1 ) oubject to any statute or decision which establishes a 
different rule for buyers or lessees of consumer goods, an agreement 
by a buyer or lessee that he will not assert against an assignee any 
claim or defense which he may have against the seller or lessor is 
enforceable by an assignee who takes his assignment for value. In 
good faith and without notice of a claim or defense, except as to 
defenses of a type which may be asserted against a holder In due 
course of a negotiable instrument under the Article on Commercial 

Paper (Article 3). A buyer who as part of one transaction signs 

both a negotiable instrument and a security agreement makes such 
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an agreement. 

(2) When a seller retains a purchase money security Interest 
In goods the Article on Sales (Article 2) governs the sale and any 
^^laimer, limitation or modification of the seller's warranties. 

DELAWARE STUDY COMMENT 
(1) Agreement Not To Assert Claim 
Against Assignee . Section 9-206(1) provides 
that an agreement by a buyer that he will 
not assert against an assignee any claim or 
defense which he may have against a seller is 
enforceable by an assignee who takes his 
assignment for value, in good faith and 
without notice of a claim or defense, unless 
a statute or decision establishes a different 
rule for buyers of consumer goods. Section 
Ij-312 of the Retail Installments Sales Law 
(6 Del. C I 4 . 3 I 2 ) prohibits a buyer of consumer 
goods under a Retail Installment Sales 
Contract from contracting away his rights 
against the seller unless: (a) the seller's 
assignee duly gives notice of the assignment 
to the buyer and within fifteen days of the 
mailing of such notice receives no written 
notice of the facts giving rise to the claim 
or defense of the buyerf or (b) the assignee 
acquires the contract or evidence of 
indebtedness relying In good faith upon a 
certificate of completion or certificate of 
satisfaction duly signed by the buyer. 
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Section 4-302 of the Retail Installment Sales 
Law (6 Del. C 4-302 ) provides that any waiver 
by the buyer of any of its provisions are 
contrary to public policy and are unenforce¬ 
able and void. 

A buyer who as part of one transaction 
signs both a negotiable instrument and a 
security agreement makes an agreement which 
Is subject to § 9-206(1). The buyer*s right 
to assert defenses of a type which may be 
assorted against a holder in due course of a 
negotiable instrument under Article 3 on 
commercial paper is not affected by this 
Section. 

( 2 ) Ret ention of Purchase Money Security 
Interest. Section 9“206(2) is in accord with 
Section 2 UCSA (6 Del, C 902) in making clear 
that purchase money security transactions are 
sales and warranty rules of sales laws are 
therefore applicable. In addition it protects 
the buyer from Inadvertently abandoning his 
warranties by a "no warranties'* term in tho 
security agreement when warranties have 
already been created under the sales contract. 

DEFINITIONAL GROSS REFERENCES: 

"Agreement", Section 1-201. 

"Consumer goods". Section 9 - 109 . 

"Good faith". Section 1-201, 

"Goods". Section 9 - 105 . 
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"Holder" 


Section 1-201 


"Holder in duo courso",. Sections 3-302 and 

9 - 105 . 

"Negotiable instrument". Section 3-lolp, 
"Notice", Section 1-201. 

"Purchase money security interest". Section 

9-107. 

"Sale". Sections 2-106 and 9-105, 

"Security agreement". Section 9-105. 
"Security interest". Section 1-201. 

"Value", Section 1-201. 

Section 9-207. Rights and Dutios When Collateral Is in Secured 
Party*s Possession . 

(1) A secured party must use reasonable care in the custody 
and preservation of collateral in his possession. In the case of 
an instrument or chattel paper reasonable care includes taking 
necessary steps to preserve rights against prior parties unless 
otherwise agreed. 

(2) Unless otherwise agreed, when collateral is in the secured 
party*s possession 

(a) reasonable expenses (including the cost of any insur¬ 
ance and payment of taxes or other charges) incurred 
In the custody, preservation, use or operation of the 
collateral are chargeable to the debtor and arc 
secured by the collateral,* 

(b) the risk of accidental loss or damage is on the debtor 
to the extent of any deficiency In any effective 
insurance coverage; 

(c) the secured party may hold as additional security any 

9 - 64 - 






increase or profits (except money) received from the 
collateral, but money so received, unless remitted to 
the debtor, shall be applied in reduction of the 
secured obligation,* 

(d) the secured party must keep the collateral identifi¬ 
able but fungible collateral may be commingled; 

(e) the secured party may rcpledge the collateral upon 

terms which do not impair the debtor«s right to redeem 
it. 

(3) A secured party is liable for any loss caused by his 
failure to meet any obligation imposed by the preceding subsections 
but does not lose his security interest. 

(ij.) A secured party may use or operate the collateral for the 
purpose of preserving the collateral or its value or pursuant to the 
order of a court of appropriate jurisdiction or, except in the case 
of consumer goods, in the manner and to the extent provided in the 
security agreement, 

DELAWARE STUDY COMMENT 
Section 9~207 states rules governing 
situations where the secured party is in 
possession of the collateral either before 
default, as in the case of a pledge, or when 
he has taken possession of the collateral 
after default. 

(1) Secured Party* s Duties of Reason¬ 
able Care . Section 9-207(1) is in accord with 
Sections 17 and 18 of the Restatement , 

3 o _ cui*i _ty , Section 17 of said Restatement 
provides that a pledgee owes to a pledgor the 
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duty of reasonable caro of the plodged 
chattel except whore the chattel is in the 
possession of a third person designated by 
the pledgor or is in the possession of the 
pledgor himself. Section 18 of said 
Restatement provides that wher§ instruments 
representing claims of the pledgor against 
third persons are pledged, the pledgee has 
the duty of using reasonable diligence to 
preserve and collect tho claims or to enable 
the pledgor to undertake such preservation 
and collection* 

—Rights a nd Liabilities Of Secured 
Party And Debtor, Section 9"207(2) provides 
five rules regarding rights and obligations 
of tho secured party and debtor in the 
situation where the collateral is in the 
possession of the secured party. Section lip 
of the Restatement. Recurity , providing that 
the borrower and lender may modify the normal 
incidents of a pledge relating to their 
respective privileges and duties is in accord 
with the ’’unless otherwise agreed” provision 

of i 9 - 207 ( 2 ). 

(a) Reaso nable Expenses Charged To 
Debtor, Sections 2 5 and 26 of the 
Restatement. Security providing that 
reasonable expenses are chargeable to the 
borrower and are a prior charge on the 
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pledged chattel conforms to § 9 - 207 ( 2 )(a). 
Sections 18 UCSA (6 Del. C 918 ) and Section 
6 UTRA (6 Del. G 1106) contain provisions 
imposing on the defaulting debtor costs of 
reasonable storage as well as those involved 
in retaking the collateral. These latter 
provisions are also in accord with i 9-207(2Xa). 
See also Delaware Chattel Mortgages Law, 
Section 2304 (25 Del. C 2304). 

■i.-.)_ Risk of Accidental Loss or 

Damage. Section 9-207(2)(b) provides that 
risk of insufficient insurance coverage 
against accidental loss or damage is upon the 
debtor. The precise extent of the insurance 
coverage is therefore important under this 
Section as well as under Section 2-510 of the 
UCC. The principle that the secured 
creditor *s duty does not extend beyond 
reasonable care is in accord with Section 17 
and 18 of the Restatement . Security . 

— -Increase O r Profits Received 

—Coll ateral . Section 9-207(2)(c) is 
m principle in accord with Section 3 of the 
~ ba ' fce m0nt > Security which, provides that "in 
the absence of an agreement to the 
contrary . . ., a pledgee has a pledge 
interest in the incroase or profits of a 
pledged chattel. n Section 27 of the 

gostatement , Security , requires the pledgee 
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to account to the pledgor for the Increase or 
profits accruing to the pledgee as a result 
of tne possession of the pledged chattel. 
Section 9“207(2)(c) does not expressly so 
provide but does require the secured party to 
either remit money so received to the debtor 
or to apply such money in reduction of the 
secured obligation, 

(d) Duty To Keep Collateral 
Identifiable . Section 9 - 207 ( 2 )(d) is in 
accord with the provisions of § § £22 and ££3 
of the TJWRA (6 Del. C £22 and £23). 

l_e) Ropledgo of Collateral . There 
is no Delaware statutory provision comparable 
to § 9-207(2)( 0 ). Section 22 of the 
Restatement. Security , provides that a 
pledgee without authorization has no 
privilege to use the pledged chattel. 

(3) Security Interest hot Lost By 
Failure To Meet Obligation . Section 9-207(3) 
provides that a secured party is liable for 
any loss caused by his failure to meet any 
obligation imposed by § § 9 - 207 ( 1 ) or ( 2 ). 
However in such a case the secured creditor 
does not lose his security interest. 

The purpose of § 9“207(3) apparently is 

to make clear that the secured party does not 

suffer some form of forfeiture because of his 

fault. In this connection it should be noted 
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that Section 22 of the Restatement . Security 
In addition to providing that the pledgee 
without authorization has no privilege to use 
the pledged chattel, also provides that 
unauthorized used by the pledgee Is a con¬ 
version of the chattel. 

-Use of Coll ateral . The power given 

to the secured party to use or operate the 
collateral for the purpose of preserving - it 
under § 9-207(ip) would appear not to be in accord 
•rith Sec Lion 22 oi the Restatement, 'Security.. 


DEFINITIONAL CROSS REFERENCES: 

"Chattel paper". Section 9 - 105 . 

"Collateral". Section 9 - 105 . 

"Debtor". Section 9-105, 

"Instrument". Section 9 - 105 . 

"Money". Section 1-201. 

"Party". Section 1-201. 

"Secured party". Section 9 - 105 . 

Security interest". Section 1-201, 

Section 9-208. Reves t for Statement of Account or List of 
Collateral . 

(1) A debtor may sign a statement indicating what he believes 
to bo the aggregate amount of unpaid indebtedness as of a specified 
date and may send it to the secured party with a request that the 
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statement be approved or corrected and returned to the debtor. When 
the security agreement or any other record kept by the secured party 
identifies the collateral a debtor may similarly request the secured 
party to approve or correct a list of the collateral, 

(2) The secured party must comply with such a request within 
two weeks after receipt by sending a written correction or approval. 
If the secured party claims a security interest In all of a 
particular type of collateral owned by the debtor he may Indicate 
that fact In his reply and need not approve or correct an itemized 
list of such collateral. If the secured party without reasonable 
excuse fails to comply ho Is liable for any loss caused to the 
debtor thereby! and if the debtor has properly included in his 
request a good faith statement of the obligation or a list of the 
collateral or both the secured party may claim a security Interest 
only as shown in the statement against persons misled by his 
failure to comply. If he no longer has an Interest in the 
obligation or collateral at the time the request is received he 
must disclose the name and address of any successor In Interest 
known to him and he is liable for any loss caused to the debtor as 
a result of failure to disclose. A successor in Interest is not 
subject to this section until a request is received by him. 

(3) A debtor Is entitled to such a statement once every six 
months without charge. The secured party may require payment of a 
charge not exceeding $10 for each additional statement furnished. 

DELAWARE STUDY COMMENT 
This Section is analogous to the 
''’Statement of Account” provisions set forth 
in S [j-338 of the Retail Installment Sales 
Law (6 Del. C 4338). It codifies a sound 
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business practice and also protects the 

creditor against undue harassment by 

entitling the debtor to a statement only 

§ 9-208 (3). 

once- every six months without charge. See/ 

' ■ ... The debtor may wish to use the 

§ 9-208 statements not only for his internal 
operations but also for the purpose of pro¬ 
viding a current statement of his liability 
to other creditors with whom he may be 
dealing. The right to demand such a state¬ 
ment is given only to the debtor. 

DEFINITIONAL CROSS REFERENCES: 
"Collateral", Section 9-105, 

"Debtor", Section 9-105. 

"Good faith 5 .’. Section 1-201, 

"Know", Section 1-201. 

"Person". Section 1-201. 

"Receive". Section 1-201. 

"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 
"Security Interest". Section 1-201. 

'’Send". Section 1-201. 

"Written", Section 1-201. 
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CHAPTER 9 * SECURED TRANSACTIONS: SALES OF ACCOUNTS, 
CONTRACT RIGHTS AND CHATTEL PAPER 
SUB CHAPTER 3, RIGHTS OF THIRD PARTIES: PERFECTED 

AND UNPERFECTED SECURITY INTERESTS; 
RULES OF PRIORITY 


Section 9-301. Persons Viho Take Priority Over Pnnerfected Security 
In terests; !t Lion Creditor 811 . 

(1) Except as otherwise provided in subsection (2), an un¬ 
perfected security Interest is subordinate to the right of 

(a) persons entitled to priority under Section 9-312; 

(b) a person who becomes a lien creditor without knowl¬ 
edge of the security interest and before It is 
perfected$ 

(c) in the case of goods, instruments, documents, and 
chattel paper, a person who Is not a secured party 
and who is a transferee in bulk or other buyer not 
m ordinary course of business to the extent that he 


gives value and receives delivery of the collateral 
without knowledge of the security interest and 
before It is perfected; 

(d) m the case of accounts, contract rights, and 

general intangibles, a person who Is not a secured 
party and who is a transferee to the extent that he 
gives value without knowledge of the security 


Interest and before it is perfected, 

(2) If the secured party files with respect to a purchase 
money security interest before or within ten days after the col¬ 
lateral corns into possession of the debtor, he takes priority over 
the rights of a transferee in bulk or of a lien creditor which 




arises between the time the security interest attaches and the time 
of filing. 

(3) A "lden creditor” means a creditor who has acquired a lien 
on the property involved by attachment, levy or the like and 
includes an assignee for benefit of creditors from the time of 
assignment, and a trustee in bankruptcy from the date of the filing 
of the petition or a receiver in equity from the time of appointment. 
Unless all the creditors represented had knowledge of the security 
interest such a representative of creditors is a lien creditor 
without knowledge even though he personally has knowledge of the 
security interest. 

DELAWARE STUDY COMMENT 
"’Perfection” of a security interest 
against the rights of third parties generally 
requires the additional step of public 
notice. This notice is usually given either 
by filing a financing statement or by a 
change of possession of the collateral. The 
rules regarding manner of perfecting security 
interests are set forth in § § 9-302 through 
9-30o, After perfection the secured party, 
subject to stated exceptions, is protected 
against any creditors and transferees of the 
debtor and in particular against any 
representative of creditors in insolvency 
proceedings instituted by or against the 
debtor. 

(1) Priority Over Unperfected Security 

Interests. Section 9-301(1) enumerates four 
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classes of persons who have rights superior 
to holders of unperfected security interests 
as follows: 

(a) Section 9-312 Priorities . 
Section 9“301(l)(a) gives a priority over 
unperfected security interests to persons 
entitled to priority under § 9 - 312 . See 
Delaware Study Comment to § 9-312. All 
questions of priority under the UCC are 
collected by cross references in § 9 - 312 ( 1 ) 
or directly in § § 9 - 312 ( 2 ) to ( 6 ). With 
stated exceptions the UCC grants priority to 
conflicting security interests in the same 
collateral in the order of perfection 
regardless of which security interest first 
attaches and irrespective of whether it 
attaches before or after filing. Where none 
of the conflicting security interests are 
perfected, priority is determined by the 
order of attachment, (See § § 9~312(5)&(6). 

(b) Lien Creditor Without 
Knowledge Of Security Interest . Section 
9 - 301 ( 1 )(b) subordinates an unperfected 
security interest to a lien creditor who 
becomes such without knowledge of and before 
perfection of the earlier interest. 

Section 9~301(3) defines !, lien creditor” 
as a creditor who has acquired a lien on the 
property involved by attachment, levy or the 
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like. u Lien creditor” includes an assignee 
for the benefit of creditors from the time of 
assignment, a trustee in bankruptcy from the 
date of the filing of the petition or a 
receiver in equity from the time of appoint¬ 
ment. Unless all the creditors represented 
had knowledge of the security interest such 
a representative is without knowledge even 
though he personally has knowledge of the 
security interest. 

Sections 9-301(l)(b) and 9-301(3) have 
been applied in several UCC cases where a 
secured creditor failed to file a financing 
statement or otherwise perfect a security 
interest prior to the time of the appointment 
of a receiver in equity or a trustee in 
bankruptcy and all of the debtor's creditors 
did not have knowledge of the unperfected 
security interest. In such cases the 
receiver in equity or the trustee in 
bankruptcy prevailed over the secured creditor 
who was relegated to the status of an 
unsecured general creditor irrespective of 
whether the receiver or trustee personally 
had knowledge of the security interest. See 
G-irard Trust Bank v, Lenle.y Ford (No, 1) . 

12 D. & C, 2d 351 (1957), Del Duca, 

Commercial Code Reporter , p, 9-202-lj 
Girard Trust Bank v, Lepley Ford (Mo, 2) . 
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13 D. & C. 2d 119 (1957), Dol Duca, 

Commercial Code Reporter , p. 9~203(1)(b)-l; 

Greer v. Fleetwood & Co,, Inc. , l65 F. Supp. 

723 (1958 )» Del Duca, Commercial Code 

Reporter , p. 9 - 3 OK1)(b)-1; In Re Roy 

Luckenbill , l£6 F. Supp. 129 (1957), Del Duca 

Commercial Code Reporter , p, 9“^-01(l)-l. 

The "lien creditor 11 terminology used in 

§ § 1 and 8 of the UIRA and § 5 of the UCSA 

are essentially similar in effect to I § 

9-301(1) (b) and 9-301(3) of the UCC. However, 

unlike the UCC, the UTRA and UCSA grant the 

secured creditor a "grace period" during 

thereafter 

which he may file and will/prevail over lien 

creditors even though their liens were 

acquired prior to such filing. 

Sections 8(1)&(2) of the UTRA (6 Dol. C 

1108(a)&(b)) provide that "The entruster's 

security interest ... shall without any 

filing bo valid as against all creditor's of 

the trustee, with or without notice, for 

thirty days after delivery . . »" of the 

collateral to the trustee and that "... 

the entrustor's security interest shall be 

void as against lien creditors who become 

such after such thirty day period and without 

notice of such interest and before filing." 

Section 5 of the UCSA (6 Del. C 905) 

provides that every provision in a 
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conditional sale reserving property in the 
seller is void "as to any . . . creditor of 
the buyer who without notice of such 
provision, . . . acquires by attachment or 
levy a lien" upon the goods before the 
contract or a copy thereof is filed unless 
such contract or copy Is filed within ton 
days after the making of the conditional 
sale • 

The Assignment of Accounts Receivable 

Law (6 Del. C 1801-1807) contains no filing 

or other public notice requirement. Section 

1802(b) of said law (6 Del. C 1802(b)) 

provides that after an account has been 

assigned "no existing or future creditor of 

the assignor and no subsequent assignee 

shall acquire, by legal process or otherwise, 

any right, title, lien or interest in or to 

such account, or any proceeds thereof, or any 

judgement, instrument, token or writing 

given as evidence thereof or in substitution 

therefor, equal or superior to or in 

diminution of the rights of the assignee 

under such assignment." Section I 80 I 4 . of said 

law (6 Del. C 180 ) 4 .) provides that after an 

account Is assigned "the assignor and any 

subsequent assignee of the account and any 

creditor of such assignor ( other than a 

creditor realizing on a lien obtained prior 
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to such assignment . shall be liable and 


accountable to the assignee under such 
assignment for all sums thereafter received 
in payment, in whole or part, of such 
account* 1 ' (emphasis added). 

Sections 2305 and 2308 of the Chattel 
Mortgages Law (25 Del. C 2305 and 2308) 
provide that the lion of the mortgagee 
"shall be good and valid against and superior 
to all rights of subsequent creditors, sub¬ 
sequent purchasers, subsequent mortgagees 
and other subsequent lienors and encumbrancers 
and all persons subsequently dealing with 
the mortgaged property or subsequently 
acquiring an interest therein from the time 
of filing of the mortgage." 

Section 3305 of the Factors» Liens Law 

(25 Del. C 3305) provides that a factor's 

lien shall bo valid from the time of 

recording of the agreement or memoranda as 

against all claims of creditors of the 

borrower without prior lions on the 

merchandise, except that if, pursuant to 

some other Delaware law, "a lien should 

subsequently attach to the merchandise in 

favor of a procosser upon the merchandise, 

(other than the borrower), a dyer, mechanic 

or other artisan, or in favor of the landlord 

then the lion of the factor in such 
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merchandise shall bo subject to such sub¬ 
sequent lien' 1 . Although § 3303 of the 
Factors * Liens Law (6 Del. C 3303) requires 
the agreement or a brief memorandum thereof 
to be filed within fifteen days after the 
execution of the agreement, no "grace period" 
comparable to that granted by § 5 of the 
UCSA or § 8 of the UTRA is granted. Section 
3303 apparently invalidates any filing which 
occurs more than fifteen days after the 
execution of the written agreement. 

(c)&(d) Transferees of Collateral . 
Section 9"301(l)(c) deals with certain 
priorities granted to transferees of 
collateral which is subject to an unperfected 
security interest. If the buyer takes with 
knowledge of the unperfected security 
interest, he takes subject to the security 
interest unless the collateral is inventory 
or chattel paper. See § § 9-307(1) and 
9-308. 

Section 9~301(l)(c) gives transferees 
in bulk and buyers not in ordinary course of 
business priority over an earlier 
unperfected security interest to the extent 
that the transferee gives value and takes 
delivery without knowledge of the earlier 
interest and before it is perfected. This 
Section is applicable to goods ahd 



intangibles of tho type whose transfer is 
effected by physical delivery of the 
representative piece of paper (i.e. 
instruments, documents, and chattel paper), 
Soction 9-301(1)(d) provides that where 
the collateral consists of intangibles for 
which there is no representative piece of 
paper whose physical delivery is the only 
or customary method of transfer (i*e. 
accounts> contract rights and general 
intangibles) a buyer prevails to the extent 
that ho has given value without knowledge of 
the security interest and before it is 
perfected. Compare i 1802 (b) of the Delaware 
Assignment of Accounts Receivable Law (6 Del. 

C 1802(b)) and discussion thereof in 
Delaware Study Comment to § 9~301(1)(bV 
supra. 

Section 5 of the UCSA (6 Del. C 90 ^) 
and I 9 ( 2 ) of the UTRA (6 Del. C 1109(b)) 
protect good faith purchasers for value from 
the buyer unless the secured party files 
within the permissible grace period. 

Sections 9-301(c)&(d) protect a qualified 
purchaser only ”to the extent that he gives 
value” and contains no grace period. 

The Delaware Chattel Mortgages Law 
(6 Del. C 2301-2308) does not contain a 
provision relating to priorities to 
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collateral covered by an unrecorded chattel 
mortgage. However § 230^ (6 Del, C 230£) 
after stating the priorities granted to 
chattel mortgages which are duly filed also 
states that ’"filing of a chattel mortgage 
against any motor vehicle, with respect to 
which a certificate of title is issuable 
under the laws of this State shall not con¬ 
stitute notice of the lien against such 
motor vehicles as to the State, or creditors 
or purchasers unloss and until a statement of 
such lien is noted and recorded in the 
manner required by law for the recording of 
liens against motor vehicles". If this 
theory were extended by analogy to other 
types of collateral covered by unrecorded 
chattel mortgages, Delaware would be In 
accord with the result reached in many 
other states. See Osco Motors Gorp, y, 
Martin , 137 N.J.Eq. 1^33, k$ A. 2 d (I 9 I 4 . 6 ); 
Hayden v, Russell , 119 Me. 38 ; 109 Atl. 4-85 
(1920)| City Bank of Buffalo v, Easton Boot 
& Shoe Co. , 187 Pa. 30, lj.0 Atl. 1026 ( 1898 ) 
and New England Auto Mr. Co, v, St. Germaine . 
R.I. 225, 121 Atl. 398 (1923). 

(2) Purchaso Money Security Interest . 

Section 9”301(2) provides that whore the 

secured party files with respect to a 

purchase money security interest before or 
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within ten days after the collateral comes 
into tho possession of the debtor, he takes 
priority over tho rights of a transferee in 
bulk or of a lien creditor which arise 
between the time tho security interest 
attaches and the time of filing* This is in 
accord with tho "grace periods" granted on 
a more general basis by the UCSA and UTRA. 
See Delaware Study Comment to § § 9-301 (1) (cQf) 
k (d) supra, 

(3) Lien Creditor , Soo Delaware Study 
Comment to § 9“301(1)(b), supra, 

DEFINITIONAL CROSS REFERENCES: 
"Account", Section 9-106. 

"Buyer in ordinary course of business’!. 

Section 1-201, 

"Chattel paper". Section 9-105. 

"Collateral". Section 9 - 105 , 

"Contract right". Section 9 - 106 , 

"Creditor". Section 1-201. 

"Delivery", Seotion 1-201. 

"Document". Section 9-105. 

"General intangibles". Section 9 - 106 , 

"Goods", Seotion 9-105* 

"Instrument", Section 9-105* 

"Knowledge". Seotion 1-201, 

"Person", Section 1-201. 

"Purchase money security interest". 

Section 9-107. 

"Representative", Section 1-201, 
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"Rights 1 *. Section 1-201. 

"Secured party". Section 9“105» 
"Security interest". Section 1-201. 
"Value”. Section 1-201* 
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Section 9~302, lihen Filing Is Required to Perfect Security ' 
Interest; Security Interests to Which Filing Provisions of This 
Article Do Hot Apply . 

(1) _A financing statement must be filed to perfect all 

security Interests except the following: 

(a) a security interest: in collateral in possession of 
the secured party under Section 9-305; 

(b) a security interest temporarily perfected In 
instruments or documents without delivery under 
Section 9“30i(- or in proceeds for a 10 day period 
under Section 9"306; 

(c) a purchase money security interest in farm equipment 
having a purchase price not in excess of $2500; but 
filing Is required for a fixture under Section 
9-313 or for a motor vehicle required to be 
licensed; 

(d) a purchase money security interest in consumer 
goods; but filing is required for a fixture under 
Section 9“3-13 or for a motor vehicle required to be 
licensed; 

(e) an assignment of accounts or contract rights which 
does not alone or in conjunction with other assign¬ 
ments to the same assignee transfer a significant 
part of the outstanding accounts or contract rights 
of the assignor; 

(f) a security interest of a collecting bank (Section Ip- 
208 ) or arising under the Article on Sales (see 
Section 9-113 ) or covered In subsection (3) of this 



(2) If a secured party assigns a perfected security interest, 
no filing under this Article is required in order to continue the 
perfected status of the security interest against creditors of 

and transferees from the original debtor. 

(3) The filing provisions of this Article do not apply to a 
security interest in property subject to a statute 

(a) of the United States which provides for a national 
registration or filing of all security interests In 
such property; or 

NOTE: States to select either Alternative A or Alterna¬ 
tive B. 

ALTERNATIVE A - 

(b) of this stats which provides for central filing of, 
or which requires Indication on a cortificate of 
titlo of, such security interests in such property. 

ALTERNATIVE B - 

(b) of this state which provides for central filing of 
security interests In such property, or in a motor 
vehicle which is not inventory held for sale for 
which a certificate of title Is required under the 
statutes of this state if a notation of such a 
security Interest can be indicated by a public 
official on a certificate or a duplicate thereof. 

(4) A security interest in property covered by a statute de¬ 
scribed in subsection (3) can bo perfected only by registration or 
filing under that statute or by indication of the security Interest 
on a certificate of title or a duplicate thoroof by a public 
official. 
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DELAWARE STUDY COMMENT 
(1) General Filing Requirement - 
Enumerated Exemptions , Section 9-302(1) 
provides that with stated exceptions, a 
financing statement must be filed to porfoct 
a security interest. The following two 
important differences between the filing 
requirements of § 9~302(1) and those of 
existing Delaware law should be noted: (1) 
Under § 9“302(1) whether or not filing is 
required depends on the nature of the trans¬ 
action and the collateral (i.e. '’purchase 
monoy security interest*’, '’consumer goods", 
’’equipment”, etc.) rather than the type of 
legal devico which is used (i.o, chattel 
mortgage, conditional sale, trust receipt, 
etc,). (2) Tho UCC merely requires the 
filing of a short uncomplicated "financing 
statement", or in the alternative a copy of 
tho security agreement may be filed as a 
financing statement if it contains tho 
required information, (See I 9—4-02). The 
Chattel Mortgage Law (25 Del. C 2308) and 
Conditional Sales Act (9 UCSA, 6 Del. C 910) 
require a copy of the security agreement to 
be filed. Section 3303 of the Factors* 

Lions Law (25 Del. C 3303) requires tho 
filing of the "agreement or a brief memorandum 

thereof" , Se-ction 13 of the Uniform Trust 
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Recepits Act (6 Del. C 1113) requires the 
filing of a statement containing specified 
information. Sections 1802 & lSolj. of the 
Assignment of Accounts Receivable Law (6 Del, 

C 1802 & l8oi|.) give priority to the assignee 
of accounts receivable without requiring 
filing of any type. 

Section 9“302(1) also provides that in 
six types of secured transactions the security 
interest may be perfected without filing a 

financing statement. These six types of 
transactions are as follows: 

(a) Collateral In Possession Of 

Secured Party . Section 9~302(1)(a) 
grants an exemption to the extent per¬ 
mitted by § 9-305 where the collateral 
is in the possession of the secured 
party, (See Delaware Study Comment to 
s 9"305 j infra,) 

(b) Security Interests Temporarily 
Perfected In Instruments, Documents Or 
Proceeds . 

Instruments- Documents . Cir¬ 
cumstances under which a security 
interest in instruments or negotiable 
documents of title may be perfected for 

a 21 day period without filing or 
taking possession are discussed in 
§ § 9 - 304 .( 4 .) and (5) and the Delaware 
Study Comments thereto. 

Proceeds . Under § i 9~302(1) 

(b) and 9~3C>6(3 )j even though the 
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original financing statement makes no 
claim to proceeds, a security interest 
in the proceeds of previously perfected 
collateral nevertheless continues 
perfected for a period of ten days 
without filing or taking possession of 
such proceeds. 

(c)&(d) Purcha se Money Security 
Interest In Farm Equipment Or Consumer 
Goods. Under § § 9-302(1)(c)&(d) a 
purchase money security interest in farm 
equipment having a price not in excess 
of $2,500. or in consumer goods is per¬ 
fected against creditors without filing 
unless the collateral is a fixture or a 
motor vehicle# Howevor, a buyer of such 
goods takes free of a security interest 
oven though perfected if he buys: (1) 
without knowledge of a security interest, 
(2) for value, (3) for his own personal 
family or household purposes or his own 
farming operation, and (Jp) before a 
financing statement has been filed, Soo 
i 9-307(2). 

The filing provisions of tho 

Delaware Codo relating to Conditional 

Sales (6 Del. C 905 )» trust receipts 

(6 Del. C 1108), chattel mortgages 

(25 Del. C 2308) and factor's II ens 
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(25 Del, C 3305) do not contain any com¬ 
parable exceptions to their general 
filing requirements, 

(o) Assignment Of Insignificant 
Part Of Outstanding Accounts Or Contract 
Rights . Section 9-302(1)(o) excludes 
from tho perfection by filing require¬ 
ment assignments of accounts or contract 
rights which do not alone or "in con¬ 
junction with other assignments to tho 
same assignee transfer a significant 
part of tho outstanding accounts or 
contract rights of the assignor." 

Section 9“102 makes sales of 
accounts, contract rights or chattel 
paper as well as transfers of such 
intangibles for security subject to 
Article 9* Section 9~305 oxcludcs 
accounts and contract rights from tho 
types of collateral which may bo the 
subject of a possessory security 
interest. Therefore, all assignments of 
accounts or contract rights whether by 
way of sale or transfer of such 
intangibles for security are subject to 
the general filing requirement of 
Section 9-302(1) unless they fall within 
tho Section 9“302(l)(o) exception or are 

excluded from coverage of Article 9 by 
Q-8Q 




Section 9-10if.(f). Section 9-loi^(f) 
provides that Article 9 does not apply 
to: (1) a salo of accounts* contract 

rights or chattel paper as part of a 
sale of the business out of ?/hich they 
arose, or (2) an assignment of accounts, 
contract rights or chattel paper which 
is for tho purpose of collection only, 
or (3) a transfer of a contract right 
to an assignee who is also to do tho 
performance under the contract, 

(f) Other Security Interests , 
Section 9~302(l)(f) grants an exemption 
from tho gonoral filing requirement of 
s 9-302(1) to: (1) a security interest 
of a collecting bank under § 4 - 208 ^( 2 ) a 
security interest arising under tho 
Sales Article! and (3) a security 
interest covered by § 9“302(3). These 
exceptions are discussed in the Delaware 
Study Comment to tho specific sections 
invoIvod, 

(2) Assignment Of Perfected Security 
Interest , Section 9-302(2) provides that if 
a secured party assigns a perfected security 
interest tho perfected status of tho security 
interest continues against creditors of and 
transferees from the original debtor. In 
Comment 7 to § 9-302 the UCC draftsmen stato 


r~\ r\ 



that § 9-302(2) operates In tho following 
manner: "Buyer buys goods from seller who 

retains tho security interest in them which 
he perfects. Seller assigns tho perfected 
security interest to X. The security Interest, 
in X's hands and without further steps on 
his part, continues perfected against buyers, 
transferees and creditors. If, however, tho 
assignment from seller to X was Itself 
intended for security (or was a salo of 
accounts, contract rights or chattel paper), 

X must take whatever steps may be required 
for perfection in order to bo protected 
against seller’s transferee’s and creditors." 
A.L.I. & N.C.C.U.S.L,, 1962 Official Text And 
Comments Edition Uniform Commercial Code , 
pp. 659~66o. 

Section 9-302(2) is In accord with Starr 
v. Govatos , 3 W.W.Harr. 66, 33 Del. 66, 

130 Atl, 392 (1925), where, without additional 
filing, tho assignee of a conditional vendor’s 
perfected security interest prevailed over a 
creditor of tho vondoo. 

(3)&(ll) Transaction Subject To Central¬ 
ized State or National Filing System , 

Section 9“302(3)&(4-) exempt transactions 
which are subject to an adequate centralized 
state or national systom of filing. Section 

9—302(i-j-) makes clear that when such a system 
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exists perfection of a rolovant security 
interest is possible only through compliance 
with that system and filing under Article 9 
is not a permissible alternative. 

Of the two alternatives set forth by 
tho UCC draftsmen for enactment as 
§ 9~302(3)(b), Delaware should enact 
alternative A sinco 21 Dol, C 2332 requires 
certificates of title to motor vehicles to 
contain a statement of tho owner*s title and 
of tho liens and incumbrances upon tho 
vehicle, 

DEFINITIONAL CROSS REFERENCES: 

"Account 11 . Section 9 - 106 . 

"Collateral", Section 9 _ 105. 

"Consumer goods". Section 9 -I 09 , 

"Contract right". Section 9 - 106 , 

"Creditor", Section 1-201, 

"Debtor", Section 9-105>. 

"Delivery". Section 1-201. 

"Document". Section 9-105. 

"Equipment", Section 9 -I 09 . 

"Instrument", Section 9-10^, 

"Inventory", Section 9 -I 09 . 

"Proceeds". Section 9“306, 

"Purchase". Section 1-201. 

"Purchase money security interest". Section 
9-107. 

"Sale", Sections 2-106 and 9-105. 
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"Secured party 11 . Section 9-105, 

"Security interest 51 . Section 1-201, 

Section 9-303, When Security Interest Is Perfected! Continuity 
of Perfection . 

(1) A security interest is perfected when it has attached 
and when all of the applicable steps required for perfection have 
boon taken. Such stops are specified in Sections 9-302, 9~30Ip, 

9 303 and 9-306, If such stops are taken before the security 
interest attaches, it is perfected at the time when it attaches. 

(2) If a security interest is originally perfected in any 
way permitted under this Article and is subsequently perfected in 
some other way under this Article, without an intermediate period 
when it was unpcrfectod, the security interest shall be deemed to 
be perfected continuously for the purposes of this Article, 

DELAWARE STUDY COMMENT 
(1) Section 9-303(1) states the truism that 
a security interest is perfected when it has 
attached and when all of the applicable stops 
required for perfection (such as taking 
possession or filing) have boon taken. If 
the stops for perfection are taken before 
the security interest attaches, (such as 
v/hen the secured party files a financing 
statement before giving value or before the 
debtor acquires rights in the collateral), it 
Is perfected at the time when it attaches. 

The Article 9 concept of perfection Is 
analogous to that used In § 60 of the Bank¬ 
ruptcy Act pursuant to which a security 



interest is perfected y/hen it is no longer 
capable of being upset by a subsequent 
creditor or bona fide purchaser and not 
subject to being upset in insolvency proceed¬ 
ings. However, the priority provisions of 
§ 9-312 of the UCC should be consulted for 
situations in which even a perfected security 
interest may bo subordinate to interests 
enumerated therein. 

Section 9~303 is in accord with the 
common law of pledges which requires a 
transfer of possession from the pledgor to 
the pledgee as a prerequisite to creation of 
a security interest. It is also in accord 
with various security statutes in Delaware 
which require a filing to protect the 
secured partyis Interests against subsequent 
creditors or purchasers dealing with the 
collateral. See § 5 UCSA (6 Del, G 905)I 
§ 7 UTRA (6 Del. G 1107)I § § 2305 and 2308 
Chattel Mortgages Law (25 Del. C 2305 and 
2308); i 3305 Factors* Liens Law (25 Del, 

C 3305). 

(2) Perfected Security Interest Sub¬ 
sequently Perfected In Another Manner . 

Section 9**303(2) provides that a security 
interest originally perfected In any way 
permitted under Article 9 which Is sub¬ 
sequently perfected in some other way 
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permitted under Article 9 is deemed to bo 
continuously perfected if no interval during 
which' the - security interest is unperfectod 
intervenes between the two perfections. The 
UCC draftsmen illustrate the application of 
this section as follows: 

"A bank which has issued a letter of 
credit honors drafts drawn under tho 
credit and receives possession of tho 
negotiable bill of lading covering 
tho goods shipped. Under s 9~30ij-(2) 
and 9-305 tho bank now has a perfected 
security interest in the document and 
the goods. The bank releases the bill 
of lading to the debtor for the 
purpose of procuring goods from the 
carrier and soiling them. Under 
i 9"30lj-(5) the bank continues to have 
a perfected security interest in the 
document and goods for 21 days. Tho 
bank files before the expiration of the 
21 day period. Its security Interest 
now continues perfected for as long 
as the filing Is good. The goods are 
sold by the debtor. The bank continues 
to have a security Interest in the 
proceeds of sale to the extent stated 
in § 9-306(3). 

% . . If, however, there is a gap 
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between stages - for example. If the 
bank does not file until after expira¬ 
tion of the 21 day period as specified 
in § 9 - 304 .( 5 ) ? the collateral still 
being in the debtor's possession - 
then, the chain being broker^ the per¬ 
fection is no longer continuous. The 
date of perfection will now bo the 
date of filing (after expiration of 
the 21 day period); the bank's interest 
might now become subject to attack 
under § 60 of the Federal Bankruptcy 
Act and would be subject to any 
interests arising during the gap 
period which under § 9-301 take 
priority over an unperfected security 
interest." See comment to A.L.I. and 


N.C.C.U.S.L,, 19.62 Official Text And Comments 
Edition Unif orm Commercial Code , p, 662. 

DEFINITIONAL CROSS REFERENCE: 

"Security interest". Section 1-201. 

Section 9-304. Perfection of Security Interest in Instruments , 
Documents, and Goods Covered by Documents: Perfection by Per¬ 


missive Filing; Temporary Perfection Without Filing or Transfer 


of Possession . 

(1) A security interest In chattel paper or negotiable docu¬ 
ments may be perfected by filing. A security interest In instru¬ 
ments (other than instruments which constitute part of chattel 
paper) can bo perfected only by the secured uarty's taking - 
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possession, except as provided in subsections (Ip) and (5). 

(2) During the period that goods arc in the possession of 
the issuer of a negotiable documont therefor, a security interest 
in the goods is perfected by perfecting a security interest in 
the documont, and any security interest in the goods otherwise 
perfected during such period is subject thereto* 

( 3 ) A security interest in goods in the possession of a 
bailee other than one who has issued a negotiable document therefor 
is perfected by issuance of a document in the name of the secured 
party or by the bailee's receipt of notification of the secured 
party's interest or by filing as to the goods. 

(ip) A security interest in instruments or negotiable docu¬ 
ments is perfected without filing or the taking of possession for 
a period of 21 days from the time it attaches to tho extent that 
it arises for now value given under a written soo.urity agreement. 

(5) A security interest remains perfected for a period of 
21 days without filing whore a secured party having a perfected 
security interest in an instrument, a negotiable documont or 
goods in possession of a bailee other than one who has issued a 
negotiable document therefor 

(a) makes available to tho debtor the goods or documents 
representing the goods for the purpose of ultimate 
salo or exchange or for the purpose of loading, 
unloading, storing, shipping, transshipping, 
manufacturing, processing or otherwise dealing with 
them in a manner preliminary to their sale or 
exchange; or 

(b) delivers the instrument to the debtor for tho 
purpose of ultimate sale or exchange or of 
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presentation, collection, renewal or registration 
of transfer. 

(6) After the 21 day period in subsections (Ip) and (5) per¬ 
fection depends upon compliance with applicable provisions of 
this Article, 

DELAWARE STUDY COMMENT 

(1) Chattel Paper, Negotiable Documents . 
and Instruments , The first sent ence of 
§ 9-3024.(1) provides that a security interest 
in chattel paper or negotiable documents may 
be perfected by filing. Under § 9 - 30 ^ a 
security interest in such collateral may 
also be perfected by the secured partyfs 
taking possession of the collateral. This 
option to perfect by filing or taking 
possession is in accord the commercial 
practice regarding this type of collateral. 
Chattel paper is sometimes delivered to the 
assignee. On the other hand in cases where 
the chattel paper is left with the assignor 
for purposes of collection, the assignee is 
able to perfect his security interest by 
filing. Although negotiable documents 
usually are delivered to the secured party 
they sometimes are not. 

With respect to instruments, the second 
sentence of § 9“304(1) provides that except 
for the cases of "temporary perfection" 
covered in § 9“30lp(l|-)&(5) , taking possession 
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Is the only permissible method of perfection. 
This rule recognizes the general commercial 
practice of treating security interests In 
instruments as pledges. Any surrender of 
possession of an instrument to the debtor is 
only for a short time and the !, temporary 
perfection" provisions of § 9 - 30 lj.(If)&( 5 ) of 
the UCC adequately protect the secured party 
in such cases. 

Section 9~30i|.(Jp) provides that a security 
interest in Instruments (including Investment 
securities) and negotiable documents of title 
is perfected without filing or taking 
possession for a period of 21 days from the 
time It attaches to the extent that it 
arises for new value given under a written 
security agreement. (See also § 9-302(1)(b)). 
Section 9~30lp(S) provides that a previously 
perfected security interest in Instruments, 
negotiable documents, or goods In possession 
of a bailee who has not issued a negotiable 
document remains perfected for a period of 21 
days without filing: ( 1 ) where the goods or 
documents are made available to a debtor for 
the purpose of ultimate sale or exchange or 
for storage, transportation or processing 
preliminary to their ultimate sale 0 rf cchaxisej 

or ( 2 ) where the Instruments are delivered to 
the debtor for the purpose of ultimate sale 
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or exchange or of presentation* collection* 
renewal* or registration of transfer, (See 
also § 9 - 301 ( 1 )(b)). 

To preserve the advantages of negotia¬ 
bility, § 9-309 of the UCC provides that a 
holder £n due course of a negotiable 
instrument or document, or a purchaser of a 
security takes free of any security interests 
therein even though they may be perfected. 

It also specifies that filing does not con¬ 
stitute notice of the security interest to 
such holders or purchasers. 

These provisions of the UCC are generally 
in accord with § § 3, 7 j 8, & 9 of the Uniform 
Trust Receipts Act, (See 6 Del. C 1103, 1107* 
1108 and 1109)• However unlike the 30 day 
grace period during which a security interest 
may be perfected in instruments or negotiable 
documents under the Uniform Trust Receipts 
Act, the UCC grants a 21 day grace period for 
perfection of the security interest. This is 
in accord with § 60 of the Bankruptcy Act 
which also provides a 21 day grace period 
for perfection of a security interest which 
will bo valid against the trustee in 
bankruptcy. Conformance ' of the UCC with 

the Bankruptcy Act avoids the possibility of 
an unwary secured party perfecting after the 
21 day period but within a longer period 
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permitted by the state statute, and thereby 
having his security interest invalidated as 
a preference despite the fact that he has 
complied with the state statute, 

(2) Goods In The Possession Of The 
Issuer Of A Negotiable Document , Section 

9 —30ip(2) provides that so long as a negotiable 
document covering goods is outstanding, title 
to the goods is represented by the negotiable 
document. Perfection of an interest In the 
goods is therefore possible only with rospect 
to the document. Any interest perfected 
directly in the goods while the document is 
outstanding is subordinated to an outstanding 
negotiable document. For oxamplo a chattel 
mortgage on goods in a warehouse is sub¬ 
ordinated to a security interest in an out¬ 
standing negotiable document covering such 
goods, 

(3) Goods Covorod By A Non-nogotiable 

Document Or Not Covered By A Document . 

perfection of 

Section 9 - 304-(3) provides that/a security 
Interest in goods in the possession of a 
bailee which aro not covered by a negotiable 
document is possible b j: (1) issuance of a 
document in tho namo of the secured party; or 
(2) by the bailee 1 s receipt of notification 
of the secured party's Interest; or (3) by 

filing as to tho goods. 
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(4-) Twenty-one Day Perfection Of Now 


Security Interest In Instruments Or Negotiable 
Documents t See Delaware Study Comment to 
§ 9-304(1), supra. 

(5) Continued Perfection Of A Security 
Interest For Twonty-ono Days Without Filing; - 
Instruments, Negotiable Documents Or Goods 
Not Covered By A Negotiable Document . See 
Delaware Study Comment to § 9“30lj-( X), supra. 

DEFINITIONAL CROSS REFERENCES : 

’''Chattel paper' 1 . Section 9“105. 

"Debtor”. Section 9~105. 

"Document". Section 9“105. 

"Goods". Section 9~105. 

"Instrument". Section 9-105. 

"Receives" notification. Section 1-201. 
"Sale". Sections 2-106 & 9”105* 

"Secured party". Section 9~105. 

"Security agreement". Section 9-105. 

"Security interest". Section 1-201. 

"Value". Section 1-201. 

"Written". Section 1-201. 

Section 9-305. When Possession by Secured Party Perfects Security 
Interest Without Filing . 

A security interest in letters of credit and advices of credit 
(subsection (2)(a) of Section 5-H &)> goods, instruments, negotiable 
documents or chattel paper may be perfected by the secured party*s 
taking possession of the collateral. If such collateral other than 
goods covered by a negotiable document is hold by a bailee, the 
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secured party Is doomed to have possession from the time the bailee 
recoivos notification of tho secured party's Interest. A security 
interest Is perfected by possession from the time possession is 
taken without relation back and continues only so long as possession 
Is retained, unless otherwise specified in this Article. The 
security interest may bo otherwise perfected as provided in this 
Article before or after the period of possession by the secured 
party. 

DELAWARE STUDY COMMENT 
Section 9”305 permits a security interest 
to bo perfected by transfer of possession 
only when the collateral is goods, instruments 
documents or chattel paper. In addition 
letters of credit and advices of credit may 
be assigned in accordance with the provisions 
of § 5-ll6 of tho UCC, A security interest 
in accounts, contract rights and general 
intangibles may bo perfected under tho UCC 
only by filing. These three typos of 
collateral are not ordinarily represented by 
any writing whoso delivery operates as a 
transfer of the claim, and filing is therefore 
appropriately made the only method of per¬ 
fection. 

The second sentence of § 9“305 provides 

that where the collateral (other than goods 

covered by negotiable documents) is held by 

a bailee the time of perfection of tho 

security interest occurs when the bailee 
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receives notification of the socurod party*s 
interest. This rejects the notion that per¬ 
fection does not occur until tho bailoo 
acknowledges to tho socurod party that he 
holds tho goods on his behalf, 

Tho third sentence of 9“305 provides that 
a socurity interest is perfected by possession 
from tho time possession is taken without 
relation back. The “equitable pledge 11 
theory of relation bade , under which the 
taking possession was deemed to relate back 
to the date of the original security 
agreement, is rejected. This is in accord 
with the 1938 amendments to § 60(a) of the 
Federal Bankruptcy Act which were designed to 
make such equitable interests voidable as 
preferences in bankruptcy proceedings, 
DEFINITIONAL CROSS REFERENCES; 

“Chattel paper". Section 9“105. 

"Collateral", Section 9“105, 

"Documents", Section 9 - 105, 

"Goods" 8 Section 9~105, 

"Instruments", Section 9 - 105« 

"Receives notification". Section 1-201, 

"Secured party". Section 

"Security Interest", Section 1-201, 

Section 9“306, "Proceeds"; Secured Party*s Rights on Disposition of 
Collateral , 

(1) "Proceeds" includes whatever is received when collateral 
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or proceeds is sold, exchanged, collected or otherwise disposed of. 
The term also includes the account arising when the right to pay¬ 
ment is earned under a contract right. Money, checks and the like 
are "cash proceeds 1 '. All other proceeds are ”non-cash proceeds”, 

(2) Except where this Article otherwise provides, a security 
interest continues in collateral notwithstanding sale, exchange or 
other disposition thereof by the debtor unless his action was auth¬ 
orized by tho secured party in the security agreement or otherwise, 
and also continues in any identifiable proceeds including collections ’ 
received by the debtor, 

(3) The security interest in proceeds is a continuously per¬ 
fected security interest if the interest in the original collateral 
was perfected but it ceases to bo a perfected security interest and 
becomes unporfocted ten days after receipt of tho proceeds by tho 
debtor unless 

(a) a filed financing statement covering the original 
collateral also covers proceeds; or 

(b) the security interest in the proceeds is perfected 
before the expiration of the ten day period, 

(If) In the event of insolvency proceedings instituted by or 
against a debtor, a secured party with a perfected security interest 
in proceeds has a perfected security Interest 

(a) in identifiable non-cash proceeds; 

(b) in identifiable cash proceeds in the form of money 
which is not commingled with other money or deposited 
in a bank account prior to the insolvency proceedings; 

(c) in identifiable cash proceeds in the form of checks 
and the like which are not deposited In a bank account 
prior to the insolvency proceedings; and 
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(d) in all cash and bank accounts of the debtor, if other 
cash proceeds have been commingled or deposited in a 
bank account, but the perfected security interest 
under this paragraph (d) is 
(i) subject to any right of set-off ; and 
(ii) limited to an amount not greater than the amount 
of any cash proceeds received by the debtor 
within ten days before the institution of the 
insolvency proceedings and commingled or deposited 
in a bank account prior to the insolvency 
proceedings less the amount of cash proceeds 
received by the debtor and paid over to the 
secured party during the ten day period. 

(j?) If a sale of goods results in an account or chattel paper 
which is transferred by the seller to a secured party, and if the 
goods are returned to or are repossessed by the seller or the 
secured party, tho following rules determine priorities: 

(a) If the goods wero collateral at the time of sale for 
an indebtedness of the seller which is still unpaid, 
the original security interest attaches again to the 
goods and continues as a perfected security interest 
if it was perfected at the time when the goods were 
sold. If the security interest iras originally per¬ 
fected by a filing which is still effective, nothing 
further is required to continue the perfected status; 
in any other case, the secured party must take 
possession of the returned or repossessed goods or 
must file. 

(b) An unpaid transferee of the chattel paper has a 
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security interest in the goods against the transferor. 
Such security Interest is prior to a security interest 
asserted under paragraph (a) to the extent that the 
transferee of the chattel paper was entitled to 
priority under Section 9~308. 

(c) An unpaid transferee of the account has a security 
interest In the goods against the transferor. Such 
security interest Is subordinate to a security 
interest asserted under paragraph (a), 

(d) A security interest of an unpaid transferee assorted 
under paragraph (b) or (c) must be perfected for pro¬ 
tection against creditors of the transferor and pur¬ 
chasers of the returned or repossessed goods, 

DELAWARE STUDY COMMENT 

(1) '‘'Proceeds*' Defined , Section 9“306 
sets forth the secured party’s right to 
proceeds of an unauthorized disposition by 
the debtor of the collateral. Section 
9 -306(1) defines proceeds as including what¬ 
ever Is received when collateral or proceeds 
of collateral Is sold, exchanged, collected 
or otherwise disposed of. It specifies that 
the term Includes accounts receivable created 
by sale of collateral or when the right to 
payment is earned under a contract right. 
Money, checks and the like are "cash" 
proceeds. All other proceeds are n non-cash' 
proceeds 1 '. 

(2) Security interest In Original 
9-107 



lt A perfected 


Collateral And Proceeds , 
security interest continues in collateral 
notwithstanding sale, exchange or other 
disposition by the debtor, unless the debtor’ 
action was authorized by the secured party 
in the security agreement or otherwise. The 
security interest also continues in any 
identifiable proceeds including collections 
received by the debtor. Extension of the 
security interest to identifiable proceeds is 
accomplished by the statute and is not 
dependent on agreement between the debtor and 
creditor to that effect. The Code language 
specifying that the security interest in the 
collateral ’continues in any identifiable 
proceeds’ derived therefrom is intended to 
preclude the invalidation under § 60 of the 
Federal Bankruptcy Act of the creditor’s 
interest in proceeds as a transfer of the 
debtor’s assets in payment of an antecedent 
debt within four months of the filing of the 
petition in bankruptcy. See Del Duca, Ten 
Years Of Secured Transactions Under The 
Uniform Commercial Code In Pennsylvania , 

p. 26 . 

The provisions of § 9 - 306 ( 2 ) pertaining 

to the secured party’s security interest in 

the collateral are substantially similar to 

those found in § § 7, 8 & 9 of the UIRA 
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(6 Del. C 1107 , 1108 & 1109), § § 5 and 13 
UCSA (6 Del. C 905 and 913 ), § 2307(a) of the 
Chattel Mortgages Law (25 Dol. C 2307(a)), 
and § § 3302 and 3305 of the Factors * Liens 
Law (25 Del. C 3302 and 3305). 

The provisions in § 9“3o6(2) portaining 
to the secured party’s right to proceeds are 
substantially similar to the provisions of 
§ 10 UTRA (6 Dol. C 1110), § 2307(b) of the 
Chattel Mortgages Law (25 Del. C 2307(b)), 
and J3-0b of the Factors’ Liens Law ( 6 Del. 
C 38 ; bj,; The Uniform Conditional Sales Act 
(6 Del. C 901 to 929) does not contain any 
express provisions pertaining to the secured 
creditor’s rights to proceeds derived from 
sale or other disposition of the collateral, 
(3) Perfection Of Security Interest In 
Proceeds . Section 9 - 306 ( 3 ) provides that the 
security interest in proceeds is continuously 
perfected if the interest in the original 
collateral was perfected but it becomes 
unperfected ten days after receipt of the 
proceeds by the debtor unless: (a) the 
filed financing statement covering the 
original collateral also covered proceeds| 
or (b) the security interest in the proceeds 
is perfected by filing with reference thereto 
or by taking possession thereof before the 

expiration of the ten day period, 
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Section 9“306(3) is substantially in 
accord with § 10 UTRA, 1 2307(b) of the 
Chattel Mortgages Law, and s 3306 of the 
Factors 1 Liens Law cited above. However, 
unlike these statutes, § 9 - 306 ( 3 ) requires 
the secured creditor to perfect his security 
interest in the proceeds within ton days of 
the bolter's receipt of said proceeds unless 
the 0 .unity interest in tho original collat¬ 
eral . perfected and expressly covened 

t’ ''* ‘ v U ' V ' 

[L r ; Effect Of Po tte r's Insol v en cy. In 
the event of insolvency proceedings instituted 
by or against the debtor, a secured party 
with a perfected security interest in 
proceeds has a perfected security interest 
in identifiable cash or non-cash proceeds. 
Sections 9“306(ip) (b)&(c) limit the security 
interest in the case of identifiable cash 
proceeds in the form of money or checks and 
the like to those proceeds not commingled or 
deposited prior to tho insolvency proceedings, 
Section 9“306(Ij.) (d) gives tho secured 
party with a perfected security interest in 
proceeds a perfected security interest in all 
cash and bank accounts of the debtor, if 
there has been commingling with respect 
thereto. However in such a case, the per¬ 
fected security interest is subject to any 
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right of sot-off, and limited to the not 
amount of cash proceeds received, retained, 
and commingled or deposited in a bank account 
by the debtor within ton days prior to the 
insolvency proceedings. 

Existing Delaware security statutes have 
no provisions comparable to § 9“306 (I4.) ( d) . 

(3) C hattel Paper Or Accou nts 
Receivable Resulting From Sold Goods S ub¬ 
sequen tl y Returned Or Repossessed . Section 
9-306(5) states priorities in the situation 
whore a sale of goods produces an account 
receivable or chattel paper which then is 
transferred by the seller to a secured party 
as collateral and the goods subsequently are 
returned or repossessed by the seller or the 
secured party. 

Section 9“306(5)(a) provides that if the 
goods are collateral at the time of the sale 
securing an indebtedness of the seller which 
is still unpaid, the original security 
interest attaches again to the returned or 
repossessed goods. It continues as a per¬ 
fected security interest If it was perfected 
at the time when the goods were sold. If 
tho original security Interest was perfected 
by filing which has not lapsed or been 
terminated, the perfected status automatical^ 

continues. In any other case the secured 
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party must file a financing statement or take 
possession of the returned or repossessed 
goods. 

Chattel Paper , Section 9“306(5)(b) 
provides that an unpaid assignee or 
purchaser of chattel paper which covers 
the returned or repossessed goods has 
priority over the seller in such goods. 
If the assignee or purchaser holds the 
chattel paper for now value and without 
knowledge that the specific paper is 
subject to a security interest claimed 
by another secured ' party, ho prevails 
over said party. Such an assignee or 
purchaser also has priority over a 
secured party whose security Interest in 
the chattel paper is claimed as a 
proceed resulting from a security 
Interest in the seller^ inventory. 

See S 9-308. 

Accounts Receivable . Section 

9-3o6(5)(c) provides that an unpaid 

assignee or purchaser of an account 

receivable resulting from a sale of 

goods which have been returned or 

repossessed has priority over the 

seller of such goods. However the 

assignee or purchaser of such an account 

does not prevail over a person who held 
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a perfected, security interest, in said 
inventory at the time the goods in 
question were sold out of the inventory. 

Perfection Required . Section 
9 - 306 ( 5 )(d) provides that a security 
interest of an unpaid transferee of the 
chattel paper or of the account derived 
from goods which are returned to or 
repossessed by the seller thereof must 
bo perfected in order to be protected 
against creditor’s of the transferor 
and purchasers of the returned or 
repossessed goods* 

Existing Delaware security statutes 
have no provision comparable to 

§ 9-306(5) • 

DEFINITIONAL CROSS REFERENCES: 

"Account”. Section 9"106. 

"Bank”. Section 1-201, 

"Chattel paper”. Section 9“105» 

"Check”. Sections 3-10Ip & 9-10$, 
"Collateral”. Section 9-10$. 

"Contract right”. Section 9“106. 

"Creditors”. Section 1-201. 

"Debtor”. Section 9~10$» 

"Goods". Section 9“10$« 

"Insolvency proceedings”. Section 1-201. 

"Money". Section 1-201. 

"Purchaser”. 
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"Sale”. Sections 2-106 & 9-105. 

"Secured party”» Section 9~105* 

"Security agreement". Section 9“105* 
"Security interest 1 '. Section 1-201, 

Section 9“307» Protection of Buyers of Goods , 

(1) A buyer in ordinary course of business (subsection ( 9 ) of 
Section 1-201) other than a person buying farm products from a 
person engaged in farming operations takes free of a security 
interest created by his seller even though the security interest is 
perfected and even though the buyer knows of its existence* 

(2) In the case of consumer goods and in the case of farm 
equipment having an original purchase price not in excess of $2500 
(other than fixtures, see Section 9“313 )j a buyer takes free of a 
security interest even though perfected if he buys without knowledge 
of the security interest, for value and for his own personal, 
family or household purposes or his own farming operations unless 
prior to the purchase the secured party has filed a financing 
statement covering such goods, 

DELAWARE STUDY COMMENT 
Section 9“307 sets forth the circum¬ 
stances in which a buyer of goods takes free 
of a security interest even though the 
security interest is perfected. 

(1) Buyer In Ordinary Course , Section 
9 - 307(l) provides that a buyer in ordinary 
course (defined in § 1-201(9) in part as a 
buyer from a person in the business of selling 
goods of the kind involved in the transaction) 
takes free of a security interest created by 
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his seller even though the security interest 
is perfected and even though the buyer knows 
of its existence. In most cases a buyer in 
ordinary course will be a person buying from 
inventory. If such buyers were not given 
priority over the claims of a creditor hold¬ 
ing a security interest In the inventory, 
such sales would be curtailed and the purpose 
for which the inventory was financed would 
be defeated. 

Section 9-307(1) is generally in accord 
with comparable provisions of the existing 
Delaware security statutes. See § 9 UCSA 
(6 Del. C 909), § 9(2) UTRA (6 Del. C 1109(b)} 
§ 2307(a) Chattel Mortgages Law (25 Del. C 
2307(a)), and S 3306 Factors' Liens Law 
(25 Del, C 3306), However, under § 9~307(1) 
the buyer In ordinary course will prevail 
Irrespective of whether the secured party 
has consented to the resale. Under § 9 of 
the Uniform Conditional Sales Act and § 9 of 
the Uniform Trust Receipts Act the buyer 
prevails if the secured party expressly or 
impliedly consents to the sale. Under § 2307 
of the Chattel Mortgages Law and § 3307 of 
the Factors’ Liens Law the buyer prevails 
only if the secured party has expressly con¬ 
sented to the sale, 

(2) Farm Equipment And Consumer Goods, 
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Section 9“302(1)(c)&(d) provide that a 
purchase money security interest in farm 
equipment having a price not in excess of 
$ 2500 . or in consumer goods is perfected 
against creditors without filing unless the 
collateral is a fixture or a motor vehicle 
required to be licensed. Section 9"307(2) 
provides however, that a buyer of such goods 
takes free of a security interest even though 
perfected if he buys: ( 1 ) without knowledge 
of the security interest, ( 2 ) for value, ( 3 ) 
for his own personal family or household 
purposes or his own farming operations, and 
(I 4 .) before a financing statement has been 
filed. 

The Delaware security statutes do not 
provide an exemption from the general filing 
requirement as does § 9"302(1)(c)&(d), Under 
these statutes good faith purchasers of goods 
prevail over persons, holding unperfected 
security interests therein. 

DEFINITIONAL CROSS REFERENCES: 

"Buyer in ordinary course of business”. 
Section 1-201. 

"Consumer goods". Section 9”109» 

"Equipment”. Section 9~109« 

"Farm products”. Section 9~109* 

"Goods”. Section 9“105» 

"Knows” and "Knowledge”, Section 1-201, 
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Section 1-201 


‘'Person 11 . 

"Purchase". Section 1-201, 

"Secured party". Section 9-105# 

"Security interest". Section 1-201, 

"Value", Section 1-201. 

Section 9“308, Purchase of Chattel Paper and Non-Negotiable 
Instruments . A purchaser of chattel paper or a non-negotiablo 
instrument who gives new value and takes possession of it In the 
ordinary course of his business and without knowledge that the 
specific paper or instrument Is subject to a security interest has 
priority over a security interest which is perfected under Section 
9-304. (permissive filing and temporary perfection) . A purchasor of 
chattel paper who gives new value and takes possession of it in the 
ordinary course of his business has priority over a security Inter¬ 
est in chattel paper which Is claimed merely as proceeds of In¬ 
ventory subject to a security interest (Section 9 - 306 ), oven though 
ho knows that the specific paper Is subject to the security interest. 

DELAWARE STUDY COMMENT 
The first sentence of § 9“308 provides 
that a purchaser of chattel paper or a non- 
negotiable instrument has priority over a 
security interest which is perfected therein 
under tho permissive filing or temporary per¬ 
fection rules of § 9“304 if ho: ( 1 ) gives 
new value, and (2) takes possession of It in 
tho ordinary course of his business without 
knowledge that tho specific property or 
Instrument is subject to the security interest. 

Chattel paper is defined in I 9-105 as 
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"a writing or writings which evidence both a 
monetary obligation and a security Interest 
in or a lease of specific goods*'. Chattel 
paper therefore includes conditional sales 
contracts and chattel mortgages. A secured 
party who has a specific Interest in chattel 
paper and perfects by filing and leaves the 
paper in the debtor’s possession for purposes 
of collection can protect himself against the 
claims of subsequent purchasers of such 
chattel paper by stamping or noting thereon 
the fact that it has been assigned to him. 
Section 2311 of the Chattel Mortgages Law 
(25 Del. C 2311) enables an assignee of a 
chattel mortgage to protect himself against 
subsequent assignees of the mortgage by 
filing the assignment and noting essential 
facts regarding the assignment on the margin; 
of the page in which the chattel mortgage Is 
docketed. 

The second sentence of § 9“308 provides 
that where a security interest In chattel 
paper Is claimed merely as proceeds of 
inventory subject to a security interest, a 
purchaser of the chattel paper who gives new 
value and takes possession of it in the 
ordinary course of his business has priority 
even though he knows that the specific 

property is subject to a security interest, 
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Section 9-308 is substantially in accord 
with § § 9(1)(a) & 10 UTRA (6 Del. C 
1109 (a)( 1 ) and - 1110 ). 

DEFINITIONAL CROSS REFERENCES: 

"Chattel paper”. Section 9-105. 

"Instrument”. Section 9-105, 

"Inventory”. Section 9 -IO 9 . 

"Knowledge”• Section 1-201. 

"Proceeds”. Section 9 - 306 , 

"Purchaser”. Section 1-201, 

"Security interest". Section 1-201. 

"Value”. Section 1-201. 

section 9“309» Protection of Purchasers of Instruments and 
Documents, Nothing in this Article limits the rights of a holder In 
duo course of a negotiable Instrument (Section 3-302) or a holder to 
whom a negotiable document of title has been duly negotiated 
(Section 7-501) or a bona fide purchaser of a security (Section 
8 301 ) and such holders or purchasers take priority over an earlier 
security interest even though perfected. Filing under this Article 
does not constitute notice of the security interest to such holders 
or purchasers. 

DELAWARE STUDY COMMENT 
This section is substantially in accord 
with § 9(1)(a) UTRA (6 Del. C 1109(a)(1)). 

See also Delaware Study Comment to § 9 — 3 oip(1) ^ 

(4)&(5). 

DEFINITIONAL CROSS REFERENCES: 

"Bona fide purchaser". Section 8-302. 
"Document of title". Section 1-201. 

9-119 



“Duly negotiated" 


Section 7-501 


"Holder". Section 1-201. 

"Holder in due course". Sections 3-302 and 

9-105. 

"Negotiable instrument". Sections 3-lolp and 

9-io5. 

"Notice". Section 1-201, 

"Purchaser". Section 1-201. 

"Security". Sections 8-102 and 9-105. 
"Security interest". Section 1-201. 

Section 9-310. Priority of Certain Liens Arising by Operation of 
Law. When a person in the ordinary course of his business furnishes 
services or materials with respect to goods subject to a security 
Interest, a lien upon goods in the possession of such person given 
by statute or rule of law for such materials or services takes pri¬ 
ority over a perfected security interest unless the lien Is statutory 
and the statute expressly provides otherwise. 

DELAWARE STUDY COMMENT 

Section 9~310 provides that ?/here a 
person In the ordinary course of his business 
furnishes services or materials with respect 
to goods subject to a security interest and 
a statute or rule of law gives him a lien 
over such goods In his possession, said lien 
takes priority over a perfected security 
interest unless it Is a statutory lien and 
the statute expressly provides otherwise. 

This section applies only to non- 

cons ensual, non-judicial liens which may be 
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assorted against goods by a party in 
possession of the goods who has a lion 
thereon by virtue of work or services 
rendered. A landlord’s lion has been hold 
not to be covered by this section. In so 
ruling, the court noted that leasing of 
promises on which the collateral is located 
does not enhance or preserve the value of the 
collateral as required by § 9 - 3 10.Jnjfc fehom 
Bros., Inc. , 171 P.Supp. 655 ( 1959 )* Del Duca 
Commercial Code Reporter , p, 9-iolp(b)-1 m , 

See also Comment 1 to § 9~310, A.L.I. & 

N.C ,C .U.S .L., 1962 Official Text And Comments 
Edition Uniform Commorcial Code , p. 678 . 

Liens of garagemon, livory and stable 
keepers (25 Del. C 3901 1° 3909) ar< 3 covered 
by a 9-310 since the lions are possessory, 
non-judicial and non-consonsual and the 
services and materials furnished by the 
lienors tend to proserve or enhance the value 
of the goods which may bo subject to the 
prior perfected security interest. Undor 
§ 9-310 such lienors would have priority over 
tho earlier perfected security interest since 
the statute does not provide otherwise. 

The lien given under the Factors’ Liens 

Law (6 Del, C 3301 to 3309) to the secured 

party who advances money on tho security of 

merchandise or the proceeds of sale thereof, 
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is not covered by § 9-310 since while such a 
lien is non-judicial, it is also consensual 
and non-prossossory. However, liens covered 
by the Commission Merchant, Factor and 
Carrier Lien Law (25 Del. C 3501 to 3503) 
arise on account of the costs or expenses of 
carriage, storage, or labor bestowed on 
personal property, are non-judicial and non- 
consensual, and would therefore be covered 
ty § 9“310 to tho extent that they are 
possessory. Lions upon vessels for work, 
materials and supplies (25 Del. C 3701 to 
3703) aro also covered by § 9 - 310 . 

Section iplOl of the ’’Lien Of Owner Or 
Threshing Machine, Corn Pickor Or Hay 
Bailer” Law (6 Del. C JLplO 1) gives the owner 
of such a machino tho first lien upon any 
wheat, corn, hay or other grain threshed, 
picked or bailed by said 

•otmer to the full amount of his claim or 
bill for tho rendition of such services. 

This is a non-judicial, non-consonsual typo 
of lion. While the harvested crop is in the 
possession of the person rondoring such 
services, the lien may qualify as ono covered 
by i 9-310. 

Certain liens created by existing 
statutes while non-consensual and non¬ 
judicial would nevertheless not be covered 
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by § 9-310 bocauso the services or materials 
are not furnished with respect to "goods" or 
the lien interest is created in property 
other than "goods". For example the 
Hospital Liens Law (25 Del. G I 4 . 30 I to I 4 . 306 ) 
creates a lien in favor of charitable 
hospitals upon any and all claims of any 
person arising out of any personal injuries 
received in any accident for which the 
injured person was admitted and troated* 

The Water Rent Liens in Wilmington Law 
(25 Del, C Ip5Ol-ii-502) creates a lien upon 
the lands and premises of the owner of 
property to which water was furnished if 
water rents are not duly paid. The Mechanics 
Liens Law (25 Dol. C 2701 to 2736) creates 
lions on realty in favor of persons 
furnishing materials or services for the 
erection or repair of the encumbered realty, 
DEFINITIONAL CROSS REFERENCES: 

"Goods", Section 9"105« 

"Person". Section 1-201. 

"Security interest". Section 1-201. 
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Section 9 - 3 U, Alienability of Debtor’s Rights; Judicial Process . 

The debtor’s rights in collateral may be voluntarily or in¬ 
voluntarily transferred (by way of sale, creation of a security 
interest, attachment, levy, garnishment or other judicial process) 
notwithstanding a provision in the security agreement prohibiting 
any transfer or making the transfer constitute a default. 

DELAWARE STUDY COMMENT 
Section 9“3H provides that a debtor 
ha 3 an interest in the collateral which he 
can voluntarily dispose of or which can be 
reached by his creditors against his wishes. 
It also invalidates any provision in the 
security agreement prohibiting transfer of 
the collateral or making the transfer con¬ 
stitute a default* 

Existing Delaware law is In accord with 
§ 9-311. Section 13 UCSA (6 Del. C 913 ) 
provides that a purchaser under a conditional 
sale may "sell, mortgage or otherwise dispose 
of his interest In the goods" upon duly no¬ 
tifying the seller. Section 2307 of the 
Delaware Chattel Mortgages Law (25 Del. C 
2307 ) authorizes a mortgagor to sell his 
interest In the collateral subject to the 
rights of the mortgagee therein. The right 
of creditors to seize the debtor’s Interest 
in the collateral has been sustained in 
E.L. Jones & Co. v» Unruh, 7 W.W. Harr. 24-1* 
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37 Del 2ij.l, 182 Atl. 211 ( 1936 ) (creditors 
of conditional vendee may levy on collateral- 
proceeds first applied to claims of the con¬ 
ditional vendor) and Isaacs v. Messick , 

1 Marr. 259 , 1 Hardesty 156, lj.0 Atl. 1109 
(I 89 I 4 .) (creditors of chattel mortgagor may 
levy on collateral! proceeds first applied to, 
claims of mortgagee), 

DEFINITIONAL CROSS REFERENCES; 
''Collateral”, Section 9“105. 

’'Debtor' 1 , Section 9~105* 

"Rights”, Section 1-201. 

"Sale”. Sections 2-106 and 9-105. 

"Security agreement”. Section 9-105. 
’’Security interest”. Section 1-201. 

Section 9-312. Priorities Among Conflicting Security Interests in 
the Same Collateral . 

(1) The rules of priority stated in the following sections 
shall govern where applicable: Section 4.-208 with respect to the 
security Interest of collecting banks in items being collected, 
accompanying documents and proceeds; Section 9-301 on certain 
priorities; Section 9“304 on goods covered by documents; Section 
9-306 on proceeds and repossessions; Section 9~307 on buyers of 
goods; Section 9“308 on possessory against non-possessory interests 
In chattel paper or non-negotiable instruments; Section 9-309 on 
security interests in negotiable instruments, documents or 
securities; Section 9“310 on priorities between perfected security 
interests and liens by operation of lav/; Section 9-313 on security 
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interests in fixtures as against interests in real estate; Section 
9-314- on security interests in accessions as against interest in 
goods; Section 9“3l5 on conflicting socurity interests whore goods 
lose their identity or become part of a product; and Section 9-316 
on contractual subordination, 

(2) A perfected security interest in crops for new value given 
to enable the debtor to produce the crops during the production 
season and given not more than three months before the crops 
become growing crops by planting or otherwise takes priority over 
an earlier perfected security interest to the extent that such 
earlier interest secures obligations duo more than six months 
before the crops become growing crops by planting or otherwise, 
even though the person giving new value had knowledge of the earlier 
socurity interest, 

( 3 ) A purchaso money security interest in inventory collateral 
has priority over a conflicting security interest in the same 
collateral if 

(a) the purchaso money security interest is perfected at 
tho time the debtor receives possession of the 
collateral; and 

(b) any secured party whose security interest is known to 
the holder of tho purchaso money socurity interest or 
who, prior to tho date of the filing made by the 
holder of the purchase money security interest, had 
filed a financing statement covering the same items 
or type of inventory, has received notification of 
the purchase money security interest before the debtor 
receives possession of tho collateral covered by the 
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purchase money security interest; and 


(c) such notification states that tho person giving tho 
notice has or expects to acquire a purchase money 
security interest in inventory of tho debtor, 
describing such intentory by item or typo. 

(4-) A purchase money security interest in collateral other 
than inventory has priority over a conflicting security interest in 
the same collateral if the purchase money security interest is per¬ 
fected at tho time the debtor receives possession of the collateral 
or within ten days thereafter. 

(5) In all cases not governed by other rules stated in this 
section (including cases of purchase money security interests which 
do not qualify for tho special priorities set forth in subsections 
(3) and (Ip) of this section), priority between conflicting security 
interests in tho same collateral shall be determined as follows: 

(a) in the order of filing if both arc perfected by 
filing, regardless of which security interest attached 
first under Section 9”20lp(l) and whether it attached 
before or after filing; 

(b) In tho order of perfection unless both are perfected 
by filing, regardless of which security interest 
attached first under Section 9-20lp(l) and, in the case 
of a filed security interest, whether it attached 
before or after filing; and 

(c) in the order of attachment under Section 9“20ip(l) so 
long as neither Is perfected. 

(6) For the purpose of tho priority rules of the Immediately 
preceding subsection, a continuously perfected security Interest 
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shall be treated at all times as if perfected by filing if it was 
originally so perfected and it shall be treated at all times as if 
perfected otherwise than by filing if it was originally perfected 
otherwise than by filing. 

DELAWARE STUDY COMMENT 
All questions of priority under the 
Code are collected by cross-references in 
§ 9 - 312 ( 1 ) or directly in II 9“312(2 )to(6). 

(1) Specialized Priority Rules . The 
specialized rules of priority collected in 
§ 9-312(1) are discussed in tho Delaware 
Study Comment to tho particular sections 
involved. 

(2) "Crop Production Loans . To 
facilitate crop production § 9 “ 312 ( 2 ) pro¬ 
vides that a perfected security interest in 
crops for new value given to enable the 
debtor to produce the crops during the pro¬ 
duction season, and given not more than 
three months before tho crops become growing 
crops by planting or otherwise, takes 
priority over an earlier perfected security 
interest in the crop which secured obliga¬ 
tions (such as rent, interest or mortgage 
principal amortization, etc.) due more than 
six months before the crops become growing 
crops. This priority is given even though 

the person extending the current crop pro¬ 
duction loan knows of tho earlier security 
9-128 



interest,i! Del Duca } Ten Years Of Secured 
Transactions Under The Uniform Commercial 
Code In Pennsylvania, pp IpO-lpl. 

Section 2305 of the Delaware Chattel 
Mortgages Law (25 Del. C 2305) provides that 
the lien of any chattel mortgage duly filed 
on crops has priority ovor subsequent pur¬ 
chasers and encumbrancers and also as 
against "any mortgages, deeds of trust or 
judgments or other liens upon tho realty or 
land upon which any such crop has been or is 
to be seeded or may bo growing," 

(3)&(lj) Purchase Monoy Security Interests - 
Non-Inventory and Inventory Collateral . A 
purchase money security interest in colla¬ 
teral other than inventory prevails over a 
prior perfected security interest in tho 
same collateral If the purchase money 
security interest is perfected at tho time 
tho debtor receives possession of the 
collateral or within ten days thereafter, 

3 9-312(427- 

"To prevail over a prior perfected 

security interest the holder of a purchase 

money security interest in inventory 

collateral must; (a) have a security Interest 

perfected at the time the debtor receives 

possession of collateral; and (b) must give 

notification of his purchase monoy security 
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Interest prior to the time the debtor 
receives possession of tho collateral to 
holders of security interests which he knows 
of and holders of prior perfected security 
interests| and (c) said notification must 
state that the person giving the notice has 
or expects to acquire a purchase money 
security interest in inventory of the debtor 
and must also describe said inventory 

3 9-312(3 17- 

"These Code provisions give the comply¬ 
ing purchase money secured party priority 
over a perfected security interest acquired 
under an after acquired property clause. It 
should be noted that the Code defines 
’purchase money security interest* to 
include: (1) a security interest taken or 
retained by the seller of collateral to 
secure all or part of its price; and (2) a 
security interest taken by a person who by 
making advances or incurring an obligation 
gives value which the debtor uses to acquire 
rights in or the use of collateral ZI 9-1077" 
See Del Duca, Ton Years Of Secured Trans¬ 
actions Under Tho Uniform Commercial Code In 
Pennsylvania , pp 30-31. 

Purchase money security interests are 

likely to be created through use of the 
conditional sale or trust receipt form of 
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security device. Since the Conditional 
Sales Act (6 Del. C 901-929) and the Uniform 
Trust Receipts Act (6 Del, C 1101-1118) both 
contain "grace periods" for filing, the ten 
day grace period permitted under § 9~312(Ip) 
for filing a purchase money security interest 
in collateral other than inventory is sub¬ 
stantially similar to the result reached 
under existing Delaware law. Although there 
is no grace period for perfecting a purchase 
money security interest in inventory colla¬ 
teral under the UCC priority provision of 
§ 9 ~ 312 ( 3 )» a ten day grace period is givon 
undor § 9"301(2) in relation to lien 
creditors and bulk transferees. 

The Code draftsmen note that in the case 
of inventory collateral the secured party is 
required to give notice before tho debtor 
obtains possession of the collateral because 
tho typical arrangement between an inventory 
secured party and his debtor will require 
the secured party to make periodic advances 
against incoming inventory or periodic 
releases of old inventory as new inventory 
is received. Such notice reduces tho 
possibility that a fraudulent debtor might 
create a socurity interest of a purchase 
money type for inventory and then secure 

advances from the prior secured party on the 
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same inventory. See Comment 3) A.L.I & N.C. 
C.U.S.L.j IQ 62 Official Text And Comments 
Edition Uniform Commercial Code , p. 683 . 

(9)&(6) Cases Not Governed By Othor 
Rules Of fhis Section , In all eases not 
governed by rules stated in §§ 9 ” 312 ( 1 ),( 2 ), 
(3) or (4.), including situations whore a 
purchase money security interest does not 
qualify for the special priorities granted 
under li 9 “ 312 ( 3 )&( 4 )> priority is granted 
to conflicting security interests in the 
same collateral in the order of perfection 
regardless of which security interest first 
attaches and irrespective of whether it 
attaches before or after filing. Where none 
of the conflicting security interests are 
perfected priority is determined by the 
order of the attachment. 

Section 9~312(9) is generally in accord 
with the Delaware Chattel Mortgages Law (25 
Del. C 2305) j Factors’ Liens Law (29 Del. C 
3305)# Uniform Trust Receipts Act (Section 
8(2) UTRA, 6 Del, C 1108(b)) and the Uniform 
Conditional Sales Act (Section 5 UCSA, 6 Del. 
C 90^) granting priority according to the 
order of filing. 

Section 9“312(6) provides that for 

purposes of applying the priority rules of 

§ 9 - 312 ( 9 )* a security interest will bo 
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treated at all times as if perfected by 
filing if it was originally so perfected and 
otherwise then by filing if it vras originally 
perfected otherwise than by filing. 

The UCC draftsmen have set forth in 
their comments to I 9~312 the following five 
examples illustrating the manner in which 
§§ 9 - 312 (j?)&( 6 ) would work# 

"EXAMILE 1. A files against X (debtor) on 
February 1. B files against X on March 1, 

B makes a non-purchase money advance against 
certain collateral on April 1. A makes an 
advance against the same collateral on May 1. 
A has priority even though B*s advance was 
made earlier and was perfected when made. 

It makes no difference whether or not A know 
of B*s Interest when he made his advance. 

The problem stated in the example is 

peculiar to a notice filing system under 

which filing may be made before the security 

interest attaches, (See Section 9“^-02). 

The Uniform Trust Receipts Act, which first 

introduced such a filing system, contained 

no hint of a solution and case law under it 

has been unpredictable. This Article follows 

several of the accounts recoivablo statutes 

in determining priority by order of filing. 

The justification for the rule lies in the 
necessity of protecting the filing system - 
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that is, of allowing tho secured party who 
has first filed to make subsequent advances 
without each time having, as a condition of 
protection, to check for filings later than 
his. Note, however, that his protection is 
not absolute: if, in tho example, B's 
advance creates a purchase money security 
interest, he ha3 priority under subsection 

(4) , or, in the case of inventory, under 
subsection (3) provided he has properly 
notified A. (See further Example 3 below.) 
EXAMPLE 2 - A and B make non-purchase money 
advances against the same collateral. The 
collateral is in the debtor's possession and 
neither interest is perfected when the 
second advance is made. Whichever secured 
party first perfects his interest (by taking 
possession of the collateral or by filing) 
takes priority and it makes no difference 
whether or not he knows of tho other 
interest at the time he perfects his own. 

Subsections (5)(a) and (5)(b) both load 
to this result. It may be regarded as an 
adoption, in this type of situation, of the 
idea, deeply rooted at common law, of a race 
of diligence among creditors. Subsection 

(5) (c) adds the thought that so long as 
neither of the interests is perfected, tho 
one which first attached (i.e. under the 
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advanco first made) has priority. The last 
mentioned rule may bo thought to bo of merely 
theoretical interest, since it is hard to 
imagine a situation whore the case would cane 
into litigation without either A or B having 
perfected his interest. If neither interest 
had been perfected at the time of the filing 
of a petition in bankruptcy, of course 
neither would be good against the trustee in 
bankruptcy, 

EXAMPLE 3. A has a temporarily perfected 
(21 day) security interest, unfiled, in a 
negotiable document in the debtor’s possess¬ 
ion under Section 9“30l|.(lp) or (5) . On the 
fifth day B files and thus perfects a 
security interest in the same document. On 
the tenth day A files, A has priority, 
whether or not ho knows of B’s interest 
when he files. 

The result follows from subsection(6) 
which classifies security interests accord¬ 
ing to the manner of their initial per¬ 
fection, The case therefore falls under sub¬ 
section (5)(b) and not under (5)(a); A pre¬ 
vails because his interest was first 
perfected although B was first to file, 
EXAMPLE Ip, On February 1 A makes an 
advance against machinery in the debtor’s 
possession and files his financing statement, 
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On March 1 B makes an advance against the 
same machinery and files his financing 
statement. On April 1 A makes a further 
advance, under the original security agree¬ 
ment, against the same machinery (which is 
covered by the original financing statement 
and thus perfected when made). A has 
priority over B both as to the February 1 
and as to the April 1 advance and it makes 
no difference whether or not A knows of Bis 
intervening advance when he makes his second 
advance• 

The case falls under subsection (5)(a), 
since both interests are perfected by filing, 
A wins, as to the April 1 advance, because 
he first filed oven though B*s interest 
attached, and indeed was perfected, first. 
Section 9"20Ip(^) and the Comment thereto 
should be consulted for the validation of 
future advances. Section 9-313 provides for 
cases involving fixtures. 

EXAMPLE 5« On February 1 A makes advances 

to X under a security agreement which covers 

"all the machinery in X’s plant" and contains 

all after-acquired property clause. A 

promptly files his financing statement. On 

March 1 X acquires a now machine, B makes 

an advance against it and files his financing 

statement. On April 1 A, under the original 
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security agreement, makes an advance against 
the machine acquired March 1, If B 1 s 
advance creates a purchase money security 
interest, ho has priority under subsection 
(ij.) (provided he filed before X received 
possession of the machine or within ten days 
thereafter). If B*s advance, although he 
gave new value, did not create a purchase 
money interest, A has priority for the 
roasons stated under Example if , 11 A.L.I. & 
N.C.C.U.S.L., 1962 Official Text And Comments 
Edition o Uniform Commercial Code , pp. 683 - 

685 . 

DEFINITIONAL CROSS REFERENCES: 

"Bank". Section 1-201. 

"Chattel paper". Section 9“105. 

"Collateral", Section 9~105. 

"Debtor”. Section 9“105. 

"Documents", Section 9“105. 

"Give notice". Section 1-201. 

"Goods". Section 9~105. 

"Instruments". Section 9~105* 

"Inventory". Soction9~109. 

"Knowledge". Section 1-201. 

"Person", Section 1-201, 

"Proceeds". Section 9~306. 

"Purchase money security interest". Section 
9-107. 
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'’Receives 1 ' notification. Section 1-201. 
"Secured party". Section 9-10f?* 

"Security", Sections 8-102 and 9-105', 
"Security interest". Section 1-201, 

''Value". Section 1-201, 

Section 9-313. Priority of Security Interests in Fixtures . 

(1) The rules of this section do not apply to goods Incorporat¬ 
ed into a structure in the manner of lumber, bricks, tile, cement, 
glass, metal work and the like and no security interest in them 
exists under this Article unless the structure remains personal 
property under applicable law. The law of this state other than 
this Act determines whether and when othor goods become fixtures. 
This Act does not prevent creation of an encumbrance upon fixtures 
or real estate pursuant to the law applicable to real estate. 

(2) A security interest which attaches to goods before they 
become fixtures takes priority as to the goods over the claims of 
all persons who have an interest In the real estate except as 
stated in subsection (if) . 

(3) A security interest which attaches to goods after they 
become fixtures is valid against all persons subsequently acquiring 
interests in the real estate except as stated in subsection (if) but 
is invalid against any person with an interest in the real estate 
at the time the security interest attaches to the goods who has not 
in writing consented to tho security Interest or disclaimed an 
interest in the goods as fixtures. 

(if) The security interests described In subsections (2) and (3) 
do not take priority over 

(a) a subsequent purchaser for value of any interest in 

the real estate," or 
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(b) a creditor with a lion on the real estate subsequently 
obtained by judicial proceedings! or 

(c) a creditor with a prior encumbrance of record on the 
real estate to the extent that he makes subsequent 
advances 

if the subsequent purchase is made, the lien by judicial proceed¬ 
ings is obtained, or the subsequent advance under the prior en¬ 
cumbrance is made or contracted for without knowledge of the 
security interest and before it is perfected. A purchaser of the 
real estate at a foreclosure sale other than an encumbrancer pur¬ 
chasing at his own foreclosure sale is a subsequent purchaser 
within this section. 

(5) When under subsections (2) or (3) and (ij.) a secured party 
has priority over the claims of all persons who have interests in 
the real estate, ho may, on default, subject to the provisions 
of Part £, remove his collateral from the real estate but ho must 
reimburse any encumbrancer or owner of the real estate who is not 
the debtor and whe has not otherwise agroed for the cost of repair 
of any physical injury, but not for any diminution in value of the 
real estate caused by the absence of tho g-opds removed or by any 
necessity for replacing them. A person entitled to reimbursement 
may refuse permission to rormvo until the secured party gives 
adequate security for the performance of this obligation. 

DELAWARE STUDY COMMENT 
The purpose of § 9-313 is to state the 
circumstances under which a secured party 
claiming an interest in goods as fixtures is 

entitled to priority over a person claiming 
an interest in the same goods under real 
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estate law. 

(1) Local Law Of Fixtures Adopted * 

Under § 7 of the Uniform Conditional Sales 
Act (6 Del. C 907), and i 9-313(1) the law of 
the enacting state is applicable in deter¬ 
mining whether and when goods become fixtures. 
Delaware law is in accord with the general 
common law of fixtures providing that the 
degree of affixation, and the intention of 
the parties are relevant in determining 
whether the goods are personal property, 
fixtures, or integral parts of the real 
estate. (See McHugh Electric Co-, v. Hessler 
Realty and Development Co. , 129 A.2d 65lj- 
(1957) ” component parts of drive-in-theater 
including screen tower, projection booth, 
concession stand, ticket booth, light poles, 
and speaker stands all of which were imbedded 
to the real estate held to be fixtures 
subject to mechanic's liens; In Re Frederica 
Water Light and Power Co ., 93 Atl. 376 (1915)* 
water tower in water company’s plant held to 
be a fixture. 

Section 9“313(1) also provides that the 
priority rules set forth in § 9-313 do not 
apply to goods incorporated Into a structure 
In the manner of lumber, bricks, tile,cement, 

glass, metal work and the like and that no 

security exists In them under Article 9 
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unless the structure to which they are 
incorporated remains personal property under 
the law of the enacting state. This pro¬ 
vision is in accord with Delaware law as to 
what constitutes real or personal property, 
(2),(3)&(ll) Priorities , 

Attaduxmt and Perfection Prior to Affixation, 
"Under^ 9-313(2) a holder of a security interest in 
a chattel which is to bo affixed to realty 
takes priority over all claims based on an 
interest in the realty if his security 
interest in the chattel attaches and is per¬ 
fected prior to its affixation to realty. 

Attachment Prior To Affixation , If the 
security interest merely attaches but is not 
perfected prior to the affixation of the 
chattel to the realty it is nevertheless 
given priority over all prior claims based 
on an interest in the realty but is sub¬ 
jected to: 

(1) a subsequent mortgage© or 
purchaser for value of any 
Interest in the real estatej 

(2) a creditor with a lien on 
the real estate subsequently 
obtained by judicial pro¬ 
ceedings! or 

(3) a creditor with a prior 
encumbrance of record on the 
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real estate to the extent 
that he makes subsequent 
advances, 

if such persons take their interest in the 
realty without knowledge of the security 
interest in the fixture and before it is 
perfected /Ego §§ 9-313 (2)&C4J7- The Code 
expressly provides that a purchaser of the 
real estate at a foreclosure sale other than 
an encumbrancer at his own foreclosure sale 
is a subsequent purchaser within the priority 
rules of 9 9-313# 

Attachment After Affixation . Under 
§ 9 - 313 ( 3 ) chattel security interests may be 
taken after they have become fixtures. The 
party holding the security interest in the 
fixture in such a case has the same rights 
against subsequent real ostato interests as 
when a security interest is taken in a 
chattel before affixation. However, the post 
affixation security interest is invalid 
against any person with an interest in the 
real estate at the time the security interest 
attaches to the fixtures if said person does 
not in writing consent to accept a subor¬ 
dinate status to the security interest in the 
fixture or disclaim an interest in the goods 
as fixtures,” See Del Duca, Ton Years Of 
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Secured Transactions Under The Uniform 
Commercial Code Tn Pennsylvania , PP. 34-“35. 

Pre-Code Law B Security interests in 
fixture type collateral are presently handled 
through the use of either the conditional 
sales contract or a chattel mortgage* Trust 
receipts, factors’ liens, and the common law 
pledge are not suited for use in securing 
interests in this type of collateral. 

Under § 7 of "the Uniform Conditional 
Sales Act (6 Del. C 90?), if the goods 
became affixed to the realty at or subsequent 
to the time of the conditional sale so as to 
become a part of the realty in such a 
fashion that they could not be severed there¬ 
from without material injury to the realty, 
the reservation of the security interest in 
the goods was void as against any person who 
had not expressly consented to the reserva¬ 
tion. If such attached goods were severable 
without material injury to the realty, the 
reservation of the security interest was void 
only as against subsequent purchasers 
(including mortgagees) of the realty for 
value and without notice of the conditional 
seller’s security Interest unless, prior to 
such purchase, the conditional sales contract 
or a copy thereof was duly filed along with 
a description of the realty In the office 
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whore a deed of the realty would be recorded 
or registered. However, the security 
interest in goods severable without material 
injury to the realty was also ineffective 
against the owner of the realty unless, 
prior to the affixation of the goods to the 
realty, the conditional sales contract along 
with a description of the realty was duly 
filed in the office where the deed of the 
realty would be recorded or registered. The 
Delaware Chattel Mortgages Law does not con¬ 
tain any specialized priority provisions 
applicable to fixtures. 

(9) Removal Of Collateral From The 
Real Estate . "Where a holder of a security 
interest in a fixture does have priority 
over all persons having interests in the 
real estate he may on default, and in accord¬ 
ance with the rules of Article 9, Part 
pertaining to default procedures, remove his 
collateral from the real estate. However in 
the absence of a contrary agreement he is 
required to reimburse any oncumbrancer or 
owner of the realty (other than the debtor) 
for the cost of repairs of any physical 
injury to the roal estate but not for any 
diminution in value of the real estate 
caused by the absence of the goods removed or 
by any necessity for replacing them. The 
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Cod© further provides that a person entitled 
to such reimbursament may refuse permission 
to remove until the secured party gives 
adequate assurance for the performance of 
his obligation /I 9-313 (5Jl7»" See Dq 1 Duca 
Ten Years Of Secured Transactions Under The 
Uniform Commercial Code In Pennsylvania ,t>. 

As noted above, § 7 of the Uniform 
Conditional Sales Act (6 Del* C 907) Invali¬ 
dated a security interest in a fixture which 
could not be removed without material injury 
to the realty, unless the person holding an 
Interest in the realty had expressly con¬ 
sented to the reservation of the security 
interest in the chattel. Under the UCC, the 
"material Injury" test is no longer appli¬ 
cable. Section 9“313(5) permits the secured 
party entitled to priority to sever and 
remove his collateral in all cases, subject 
to a duty to reimburse real estate claimants 
for any physical injury caused by the removal. 

The UCC provision eliminates the con¬ 
siderable uncertainty that had developed 
regarding the "material injury" rule of § 7 
of the Uniform Conditional Salos Act. Under 
this provision some states adopted the so- 
called "Institutional" or economic damage 

standard of material injury for determining 
when fixtures could be removed without 
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"material injury” to the realty. Other 

states, including Delaware, adopted the 

"physical injury” standard. See Keil Motor 

Go. v. Home Owner I a Loan Corp. , Ij.7 A*2d l61p 

( 19 / 4 . 1 ) - conditional vendor of oil heater 

and related apparatus prevailed over prior 

mortgagee of land where heater and related 

apparatus could be removed without "physical 

injury” to the realty - economic injury 

resulting from reduced value and usability 

of realty after removal of heater and the 

apparatus was irrelevant! Power Mfg, Co. v. 

Bailey , 131 Atl, 696 (1925) - conditional 

vendor of engine and other property affixed 

to realty so as not to bo removable without 

physical injury to the realty did not previl 

over persons holding judgment and mortgage 

liens against the realty. 

DEFINITIONAL CROSS REFERENCES: 

"Collateral", Section 9"105. 

"Contract”. Section 1-201. 

"Creditor”. Section 1-201. 

"Debtor". Section 9**1°5. 

"Goods". Section 9“105. 

"Knowledge". Section 1-201. 

"Person". Section 1-201. 

"Purchase". Section 1-201. 

"Purchaser". Section 1-201. 

"Secured party". Section 9-105. 
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"Security interest' 1 . Section 1-201. 

"Value”. Section 1-201. 

"Writing", Section 1-201, 

Section 9~31^« Accessiuns a 

(1) A security interest in goods which attaches before they 
are installed in or affixed to other goods takes priority as to 

the goods installed or affixed (called in this section "accessions") 
over the claims of all persons to the whole except as stated in 
subsection (3) and subject to Section 9-315(1). 

(2) A security interest which attaches to goods after they 
become part of a whole is valid against all persons subsequently 
acquiring interests in the whole except as stated in subsection 

(3) but is invalid against any person with an interest in the whole 
at the time the security interest attaches to the goods who has 
not in writing CDnsented to the security interest or disclaimed 
an interest in the goods as part of the whole. 

(3) The security interests described in subsections (1) and 
(2) do not take priority over 

(a) a subsequent purchaser for value of any interest in 
the wholo; or 

(b) a creditor with a lien on the whole subsequently 
obtained by judicial proceedings! or 

(c) a creditor with a prior perfected security interest 
in the whole to the extent that he makes subsequent 
advances, 

if the subsequent purchase is made^ the lien by judicial proceedings 
obtained or the subsequent advance under the prior perfected 

security interest is made or contracted for without knowledge of 

the security interest and before it is perfected, A purchaser of 
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the whole at a foreclosure sale other than the holder of a perfect¬ 
ed security Interest purchasing at his own foreclosure sale is a 
subsequent purchaser within this section. 

(Ip) When under subsections ( 1 ) or ( 2 ) and (3) a secured party 
has an interest in accessions which has priority over the claims 
of all persons who have Interests in the whole, he may on default 
subject to the provisions of Part 5 remove his collateral from the 
whole but he must reimburse any encumbrancer or owner of the 
whole who is not the debtor and who has not otherwise agreed for 
the cost of repair of any physical Injury but not for any diminution 
in value of the whole caused by the absence of the goods removed 
or by any necessity for replacing them. A person entitled to 
reimbursement may refuse permission to remove until the secured 
party gives adequate socurity for the performance of this obliga¬ 
tion. 

DELAWARE STUDY COMMENT 
Section 9 —3llp sets forth the rules for 
determining priorities between a security 
interest in goods installed In or affixed to 
other goods (i.e., "'accessions’ 1 ) over the 
claims of persons to the whole. Section 
9 ~ 3 l 4 - changes the common law rule of 
accessions pursuant to which the claimant to 
the whole has superior rights against those 
claiming a security interest in goods which 
become accessions to the whole. See 
Wetherbee v. Green , 22 Mich. 311 (1871), and 
Silsbury y, McCoon , 3 N.Y. 379 (l 8 £ 0 ). See 
also Farm Bureau Mut. Automobile Inc. Co. v. 

9-148 



Mosley , Ij_7 Del, 256, 90 A,2d lj.85 (1952), 
Section 9 — 31 I 4 . gives priority to persons 
holding a security interest in accessions 
over claimants to the whole in the same 
manner that § 9“313 gives priority to persons 
holding a security interest in fixtures over 
the claimants to the realty. Tho applicable 
rules arc discussed in detail in tho Delaware 
Study Comment to § 9*313 and arc thoroforo 
not hero repeated. 

Section 9 - 3 ll). does not apply to goods 
which are so commingled that thoir identity is 
lost in tho product or mass. This typo of 
situation is covorod in § 9 - 3l5» However, if 
tho party holding a security interest in 
accessions wishes to claim a security interest 
in tho product into which tho goods have boon 
manufactured, processed or assembled, § 9*315 
( 1 )(b) requires him to filo a financing 
statement covering tho original goods as well 
as tho product into which tho goods havo boon 
manufactured, processed or assomblod. If tho 
socurod creditor chooses to havo his financing 
statement cover such a product, the last 
sentence of § 9 - 315 ( 1 ) prohibits him from 
claiming a separate security interest under 
§ 9-314 that part of tho original goods 
which has boon manufactured, processor or 
assembled into tho product, 
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DEFINITIONAL CROSS REFERENCES; 


"Collateral’'. Section 9“10 5. 

"Creditor". Section 1-201. 

"Debtor". Section 9“105« 

"Goods". Section 9“105. 

"Knowlodgo". Section 1-201, 

"Person"* Section 1-201. 

"Purchaser". Section 1-201. 

"Secured party". Section 9“105. 

"Socurity interost". Section 1-201. 

"Value". Section 1-201. 

"Writing", Section 1-201, 

Section 9-315. Priority Ihon Goods Are Commingled or Processed . 

(1) If a socurity interest in goods was perfected and subse¬ 
quently tho goods or a part thereof havo become part of a product 
or mass, tho socurity interest continues in tho product or mass If 

(a) tho goods aro so manufactured, processed, assembled or 
commingled that their identity is lost in tho product 
or mass j or 

(b) a financing statement covering tho original goods also 
covers tho product into xvhich the goods have been 
manufactured, processed or assembled. 

In a case to which paragraph (b) applies, no separate socurity 
interost in that part of tho original goods which has been manufac¬ 
tured, processed or assembled into tho product may be claimed under 
Section 9~3l4-. 

(2) When under subsection (1) more than one socurity Interest 

attachos to tho product or mass, they rank equally according to tho 

ratio that tho cost of tho goods to which each Interest originally 
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attached boars to tho cost of tho total product or mass, 

DELAWARE STUDY COMMENT 
(1) Goods Becoming Part Of Tho Product 
Or Mass , The purpose of i 9 - 31 5 is to state 
when a party with a security interest in goods 
which lose thoir identity by commingling or 
processing has priority over conflicting 
claims in tho samo product. 

If a security interest in goods Is per¬ 
fected and subsequently tho goods or a part 
thereof become part of a product or mass, the 
security interest continues in the product or 
mass If the identity of the original goods Is 
lost in the product or mass /I 9 - 3 l 5 (l)(aJ_/ 
or if tho financing statement covering the 
original goods also covered the mass 
/§ 9-315(1)(t07• This is substantially 
similar to I 10 of tho Uniform Trust Receipts 
Act (6 Del, C 1110) puruant to which tho 
lender had an equivalent interest in the 
processed goods if such goods wore "proceeds" 
of the raw materials In which the lender had 
his security Interest, Section 2303 of tho 
Delaware Chattol Mortgages Law (25 Del, C 
2303) and § 3305 of the Factors’ Lions Law 
(25 Del, C 3305) permitted the parties to 
create security interests in after acquired 
property. Those Acts therefore made it 
possible for parties by agreement to achieve 
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substantially tho same results as is achieved 
by § 9-315 of the UCC. 

Section 9"3l5 appli cs to cases where 
goods are affixed to other goods so that their 
identity is lost (i.e., flour, sugar and eggs 
are commingled into cake mix or cake), and 
also to cases where tho identity of tho 
affixed goods is not lost (i.e. components 
are assembled into a machine). 

Where goods are to be affixed to other 
goods in such a manner that their identity 
is not lost, the secured party may elect to: 

(1) claim a proportional interest in the 
whole under provisions governing commingled 
goods, by filing both as to the affixed goods 
and the resulting product /§ 9*315(1)(bV7, or 

(2) claim an intorost in the affixed goods 
alone as accessions 3 9 - 3147 . However, the 
secured party is requirod by the last 

sentence of § 9“3l5(l) to elect one of those 
alternatives. 

(2) More Than One Security Attaching To 
T he Whole . When more than one security 
interest has attached to tho product or mass, 
they rank equally according to tho ratio of 
tho cost of tho goods to which each intorost 
originally attached bears to the cost of the 

product or mass, 3 9-315(217. 



DEFINITIONAL CROSS REFERENCES: 


’’Goods”, Section 9*105. 

’’Security interest”* Section 1-201. 

Section 9“3l6« Priority Subject to Subordination , 

Nothing in this Articlo prevents subordination by agreement 
by any person entitled to priority. 

DELAWARE STUDY COMMENT 
This section makes clear that persons 
entitled to priorities may agree to subor¬ 
dinate their claims. However, the right to 
subordinate such a claim is personal to the 
party entitled to the priority and his rights 
will not be effected by any agreement to 
which ho is not a party. 

DEFINITIONAL CROSS REFERENCES: 
’’Agreement", Section 1-201. 

"Person”. Section 1-201, 

Section 9“317* Secured Party Not Obligated on Contract of Debtor . 

The mere existence of a security interest or authority given to 
the debtor to dispose of or use collateral does not impose contract 
or tort liability upon the secured party for the debtor’s acts or 
omissions. 

DELAWARE STUDY COMMENT 
Section 9“317 makes clear that a secured 
party who gives his debtor liberty of salo 
does not thereby make the debtor his selling 
agent and assume warranty or any other type 
of liability on the salo of the goods. 

Section 12 of the Uniform Trust Receipts Act 
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(6 Dol e C 1112) provided that on sale by the 
trustee of the goods subject to the trust 
receipt the entrustor was not subject to 
such liability merely because of his status 
as entrustor. Section 9-317 makes this 
general principle applicable to all secured 
transactions, 

DEFINITIONAL CROSS REFERENCES; 
’'Collateral”, Section 9“105» 

’'Contract”, Section 1-201, 

"Debtor”, Soction 9“105. 

"Secured party”, Soction 9~105« 

"Security interest”. Section 1-201. 

Section 9“3l8* Defenses Against Assignee; Modification of Contract 
After Notification of Assignment; Term Prohibiting Assignment 
Ineffective; Identification and Proof of Assignment , 

(1) Unless an account debtor has made an enforceable agreement 
not to assert defenses or claims arising out of a sale as provided 
in Section 9“206 the rights of an assignee are subject to 

(a) all the terms of the contract between the account 
dobtor and assignor and any defense or claim arising 
thorofrom; and 

(b) any other defense or claim of the account debtor 
against the assignor which accrues before the account 
debtor receives notification of the assignment, 

(2) So far as the right to payment under an assigned contract 
right has not already become an account, and notwithstanding noti¬ 
fication of the assignment, any modification of or substitution for 
the contract made in good faith and in accordance with reasonable 
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commercial standards is effective against an assignee unless the 
account debtor has otherwise agreed but the assignee acquires 
corresponding rights under the modified or substituted contract. 

The assignment may provide that such modification or substitution is 
a breach by the assignor, 

(3) The account debtor is authorized to pay the assignor until 
the account debtor recolvos notification that the account has been 
assigned and that payment is to be made to the assignee, A noti¬ 
fication which does not reasonably identify the rights assigned is 
ineffective. If requested by the account debtor, the assignee 
must seasonably furnish reasonable proof that the assignment has 
boon made and unless he does so the account debtor may pay tho 
assignor, 

(I|_) A term in any contract between an account debtor and an 
assignor which prohibits assignment of an account or contract right 
to which they aro parties is ineffective, 

DELAWARE STUDY COMMENT 
(1) Defenses Against Assignee , Section 
9-318(1) is in accord with the common law 
rule that in the absence of an agreement not 
to assert defenses or claims arising out of 
a sale as against assignees of the vendor 
(Soo § 9-206), the rights of tho assignee aro 
subject to: (a) all tho terms of tho contract 
between the account debtor and assignor and a 
defense or claim arising therefrom, and (b) 
any other defense or claim of the account 

debtor against the assignor which arises 
independently of tho contract and which 
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accrues before tho account debtor receives 
notification of the assignment. This is in 
accord with present Delaware law. See 
Assignment of Accounts Receivable Law (6 Del, 
C 1803)# and § 167 , Defenses and Set-Offs 
To Which Assignees Right Is Subject* 
Restatement of Contracts . 

(2) Modification of Contract After 
Assignment . Section 9-318(2) provides that 
modifications can be made of an executory- 
contract between the assignor and the account 
debtor without the consent of the assignee so 
long as the right to payment under the 
assigned contract has not already become an 
account receivable and the modification or 
substitution of the contract is made in good 
faith and in accordance with reasonable 
commercial standards. Such modifications can 
bo made even after the assignee has notified 
the account debtor of the assignment. 

However, the assignee acquires rights in the 
modified agreement corresponding to his 
rights In the original agreement. Under 
§ 9-318(2) tho assignment contract may pro¬ 
vide that such modification or substitution 
is a breach by the assignor. 

Section 9-318(2) would change existing 
Delaware law providing that the rights and 
liabilities of tho assignee are fixed at 
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tho time of the assignment (Soo 6 Del. C 
1802) and which permits the account debtor to 
affect a new contract with a subsequent 
assignee by means of a novation prior to his 
learning of the assignment but not thereafter. 
(See 6 Del. C 1803). 

The UCC draftsmen comment as follows on 
§ 9-318(2): 

51 This rule may do some violence to 
accepted doctrines of contract law. Never¬ 
theless it is a sound and indeed a nocossary 
rule in view of the realities of large scale 
procurement. When for example it becomes 
necessary for a government agency to cut 
back or modify existing contracts, comparable 
arrangements must bo made promptly in 
hundreds and even thousands of subcontracts 
lying in many tiers below the prime contract. 
Typically tho right to payments under these 
subcontracts will have been assigned. The 
government as soverign, might have the right 
to amend or terminate existing contracts 
apart from statute. This subsection gives 
the prime contractor (the account debtor) 
the right to make the required arrangements 
directly with his subcontractors without 
undertaking the task of procuring assents 
from the many banks to whom rights under tho 
contracts may have been assigned. Assignees 
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are protected by the provision which gives 

then automatically corresponding rights under 

a modified or substituted contract. Notice 

that subsection (2) applies only 'so far as 

.and 

the right to payment undei/ assigned contract 
right has not already become an account, 1 and 
therefore its application ends entirely when 
the work is done or the goods furnished,' 1 See 
Comment 2, A.L.I. & N.C.C.U.S.L., 19^2 
Official Text And Comments Edition Uniform 
Commercial Code , p, 69 ^# Soe also Homer v, 
Shaw , 212 Mass. 113, 98 N.E. 697 (1912) - 
original parties to a construction contract 
were permitted to rescind and enter into a 
new agreement free of the assignee's interest 
whore it appeared that the assignor's per¬ 
formance of the original contract was made 
impossible by failure of the assignee to 
advance payroll funds, that the assignee 
would have had no rights under the original 
contract after tho assignor's default, and 
that the obligor could not have safely made 
advances to tho assignor under the original 
contract. 

(3) Payment By Account Debtor . Under 
§ 9-318(3) the account debtor may pay the 
assignor even though he knows of the assign¬ 
ment so long as the assignee permits the 
assignor to collect accounts or leaves him in 
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possession of chattel paper which does not 
indicate that payment is to be made at some 
place other than the assignor’s place of 
business. In such a case an assignee who 
wants to himself make collections must 
notify the account debtor of the assignment 
and also of the fact that he wishes further 
payments made to him. 

The UCC protects the account debtor by 
specifying that a notification which does 
not reasonably identify the rights assigned 
is ineffective. It also provides that the 
account debtor may require the assignee to 
seasonably furnish reasonable proof that the 
assignment has been made. The account 
debtor may pay the assignor if such proof is 
not furnished. 

Section 1803 of the Delaware Assignment 
of Accounts Receivable Law (6 Del, C 1803) 
protects the account debtor who has made 
payment to an assignor "prior to notice to 
him of an assignment of account," Section 
1806 of the Delaware Assignment of Accounts 
Receivable La?/ (6 Del, C 1806 ) permits the 
assignor to collect or compromise assigned 
accounts with or without notice to the 
account debtor that the account has been 
assigned. 
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(U) Term Prohibiting Assignment 
Ineffective 0 A term in any contract between 

an account debtor and an assignor which pro¬ 
hibits assignment of accounts or contract 
rights is ineffective under § 9 — 318 (Ij.) * This 
section recognizes that accounts and con¬ 
tract rights have become a type of collateral 
which secures an increasingly greater volume 
of financing transactions. The older rule 
as stated in § l£l(c) of the 1932 Restatement 
of Contracts recognizing the validity of 
agreements between an assignor and account 
debtor in a contract prohibiting assignment 
of the contract has been eroded over the 
years. Those more recent cases are 
collected in ^.Corbin, Contracts (1951 ed,) 

Si 872, 873, 

DEFINITIONAL CROSS REFERENCES: 

"Account", Section 9“106 # 

"Account debtor". Section 9~105» 

"Agreement", Section 1-201, 

"Contract", Section 1-201, 

"Contract right". Section 9 - 106, 

"Good faith". Section 1-201. 

"Party", Section 1-201. 

"Receives" notification. Section 1-201. 

"Rights". Section 1-201. 

"Sale", Sections 2-106 and 9~105. 

"Seasonably", Section 1-2 Oip • 

. Section 1-201. 
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CHAPTER 9 


SECURED TRANSACTIONS, SALES OP ACCOUNTS 
CONTRACT RIGHTS AND CHATTEL PAPER 

SUBCHAPTER ij. 

PILING 

Sedtion 9"4-01 • Place of Filing; Erroneous Piling; Removal of 
Collateral . 

First Alternative'Section 9~4-01( l) 

(1) The proper place to file in order to perfect a security- 
interest is as follows: 

(a) when the collateral is goods which at the time the 
security interest attaches are or are to become fix¬ 
tures, then in the office where a mortgage on the 
real estate concerned would be filed or recorded; 

(b) in all other cases, in the office of the _ Secretary of 
State. • 

Second Alternative Section 9“4-01(l) 

(1) The proper place to file in order to perfect a security- 
interest is as follows: 

(a) when the collateral is equipment used in farming 

operations, or farm products, or accounts, contract 

rights or goneral intangibles arising from or relating 

to the sale »f farm products by a farmei 4 , or consumer 

Re 0 order 

goods, then in the office of tho/ In the county 

of the debtor's residence or if the dobtor is not a 

. Recorder 

resident of this stato then in the office of tho/. . 

in the county whore the goods are kept, and in addi¬ 
tion when the collateral is crops in tho office of 
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tho •a in the county whore tho land on which tho 
crops are growing or to bo grown is located; 

(b) when the collateral is goods which at the time tho 
security interest attaches are or are to become fix¬ 
tures , then in the office where a mortgage on the 
real estate concerned would bo filed or recorded; 

(c) in all other cases, in the office of the Secretary 
of State . 

Third Alternative Section Q-iiOl(l) 

(1) The proper place to file in order to perfect a security 
interest is as follows: 

(a) when the collateral is equipment used in farming 

operations, or farm products, or accounts, contract 

rights or general intangibles arising from or relating 

to tho sale of farm products by a farmer, or consumer 

Recorder 

goods, then in the office of tho / , t . in the county 
of tho debtor's residence or if tho debtor is not a 
resident of this state then in the office of llo°/ der . < 
in the county where the goods are kept, and in addi¬ 
tion when the collateral is crops in the office of 
Recorder 

the/- , in tho county where the land on which tho 

crops are growing or to bo grown is located; 

(b) when the collateral is goods which at the time the 
security interest attaches are or are to become fix¬ 
tures, then in the office where a mortgage on the real 
estate concerned would be filed or recorded; 

(c) xn all other cases, in the office of tho Secretary of 

State and in addition, if tho debtor has a place of 
business in only one county of this state, also in the 
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office of cf such county, or, if the debtor 

has no piece of business in this state, but resides in 
the state, also in the office of .of the county 
in which he resides. 

Note; One of the throo alternatives should be selected as 
Section 9-4-01(1)* 

(2) A filing which is made in good faith in an improper place 
or not in all of the places required by this section is nevertheless 
effective with regard to any collateral as to which the filing com¬ 
plied with tho requirements of this Article and is also (effective 
with regard to collateral covered by the financing statement against 
any person who has knov/ledge of the contents of such financing 
statement, 

(3) A filing which is made in the proper place in this state 
continues effective even though the debtor’s residence or place of 
business or the location of the collateral or its use, whichever 
controlled tho original filing, is thereafter changed. 

A lternative Secti on 9'*4-01(3) 

13) A filing which is made in the proper county continues 
effective for four months after a change to another county of the 
debtor’s residence or place of business or the location of the 
collateral, whichever controlled the original filing. It becomes 
ineffective thereafter unless a copy of the financing statement 
signed by the secured party is filed in tho now county within said 
period. Tho security interest may also bo perfected in tho new 
county after the expiration of the four-month period; in such case 
perfection dates from the time of perfection in tho new county* A 
change in tho use of tho collateral does not Impair the offoctlvencss 
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of the original filingo 

{!(.) If collateral is b.rcug.ur into this state from another juris¬ 
diction, the rules stated in Section 9”103 determine whether filing 
is necessary in this state, 

DELAWARE STUDY COMMENT 
(1) Place of Filing , The alternative 
provisions of § 9~4-01(l) give enacting states 
the option of establishing a central filing 
system or one which is partially a local and 
partially a central filing system. The 
principal advantage of a central state wide 
filing system is easy access to credit infor¬ 
mation for firms dealing on a state wide basis 
with a large number of persons. On the other 
hand credit inquiries about local businesses, 
farmers and consumers are likely to come from 
local sources. In such cases there is no 
particular advantage in centralized filing and 
locally available files may be more convenient. 
Since the Delaware capitol is comparatively 
readily and inexpensively accessible from all 
parts of the state, local as well as state 
wide needs can probably be met under a central 
filing system. Delaware may wish to utilize a 
central filing system. If such Is the case, 
tho first alternative to § 9—4-01(1) should be 
onacted. 
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Ff _ h? t a mative, C e ntral Pilin g 

Thin alternative provides a central filing 
system for all security intorosts except those 
in goods which at tho time the security 
interest attaches are or are to bocomo fix¬ 
tures. For such fixtures, filing is required 
in the office where a mortgage on tho roal 
estate concerned would be filed or recorded. 
Local filing requirements for security 
interests in fixtures is consistent with § 7 
UCSA, (6 Del. C 907). 

- Second 'and Third Alternatives, CentrcA-hooa L . 
Filing . 

Alternatives 2 and 3 represent a com¬ 
promise botwoon the extremes of a completely 
localized or completely centralized filing 
system. They recognize that secured trans¬ 
actions involving farmers or consumers gen¬ 
erally will be localized in nature and that in 
such instances little advantage would be gain¬ 
ed from centralized filing but time and money 
would be unnecessarily consumed by creditors 
forced to utilize registration in a distant 
state capitol rather than a county seat. On 
the other hand, in dealing with other typos of 
collateral business activities of the debtor 

will often involve more than one county. A 
1 

central registration system is more efficient 
and economical in such cases, 
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Under kl i; or natives 2 and 3 local filing 
in tl:e office tho Recorder in tho county of 
the debtor's residence,, or, if the debtor is 
not a resident of Delaware, then in the office 
of the Recorder in the county whore tho goods 
are kept is required when the collateral is 2 
(a) equipment used in farming operations, (b) 
farm products, (c) accounts, contract rights 
or general intangibles arising from or relat¬ 
ing to the sale of farm products by a farmer, 
or (d) consumer goods. In addition where the 
collateral is crops, filing is also required 
in the office of tho Rocorder in the county 
whore the land on which tho crops are growing 
or to be grown is located. /§ 9~1|.01(1) (aj_7. 

Fixtures are treated identically under 
§ 9-4-01 (1) (b) of Alternatives 2 and 3 as they 

are in § 9~4-01 (1) (a) of Alternative 1... FUing 
thereunder 

is required / in the office whore a mortgage 
on the real estate concerned would be filed 
or recorded If the collateral Is goods which 
at the time the security interest attaches or 
are or are to become fixtures. 

Section 9~4°l(l)(c) of Alternative 2 pro¬ 
vides that in all cases other than those in¬ 
volving farm related collateral, consumer 
goods or fixtures, filing is required In tho 

HP ; 

office of the Secretary of State. Alternative 
3 similarly provides that in all such cases 
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filing -'o oc. ,-J.Tod In the office of tho 

Socrc barof State but In addition, if the 
debtor has a place of business in only ono 
county in tho state, also in tho office of 
the Recorder of such county, or If the debtor 
has no place of business In Delaware, but 
resides In Delaware, also in the office of 
the Recorder of tho county in which he resides. 

Filing; Under Existing Delaware Security 
Statutes , Tho present Delaware law is as 
follows i 

(a) Chattel mortgages must be filed 
in every county In which the chattels, or any 
portion thereof, are located at the time of 
filing (25 Del. C 2308). 

In tho case of motor vehicles, the chattel, 
mortgage must be filed centrally at the state 
capital. (21 Del, C 2330). Notation of the 
encumbrance on the certificate of title Is 
also required, (21 Del, G 2332). See Delaware 
Study Comment to § 9-301(3)(b), 

(b) Conditional sale contracts must 
be filed In the county in which tho goods are 
first kept for use by the buyer after the sale, 
(§ 6 UCSA, 6 Del, C 906 ), However, if the 
goods are fixtures, the conditional sale con- 
tract must be filed in tho office in which 
realty deeds are recorded. See § 7 UCSA, 6 Del 9 

c 907 ). 
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of mo to3 vehicles, central 


filing in the office of the motor vehicle 
commissioner is required. (21 Del. C 2334)» 
Notation of the encumbrance on the certificate 
of title is also required, (21 Del. C 2332 ) 0 
See Delaware Study Comment to § 9“302(3)(b). 

(c) Trust receipt financing state¬ 
ments are filed centrally with the Secretary 
of State. (§ 13 UTRA, 6 Del. C 1113). How¬ 
ever, if the transaction could bo subject to 
some other filing statute, the entruster may 
elect which statute to follow. (§ 16 UTRA, 

6 Del. C 1116), 

(d) Factors * liens must be recorded 
in the county where the merchandise, or any 
substantial part thereof, is or is intended to 
be located, kept or stored. (25 Del. C 3303 )8 

(2) Filing In Improper Place; Failure To 
File In All Required Places . 5, A filing made 
in good faith in an improper place or not in 
all the places required by Article 9 j I s 
nevertheless effective as to collateral 
regarding which the filing was proper and also 
against any person who had knowledge of the 
contents of the financing statement, 

9-401(217. For example, where a financing 
statement duly filed locally but not centrally 
covors a farmer’s farm equipment and also an 
inventory of canned goods in his retail 
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xoac.f-f.^c -'-xVotj tho filing would bo valid as 
to the farm equipment and invalid with refer¬ 
ence to the inventory under Alternative 2 or 
3 of § 9-401(1) a If a creditor seeking to 
attach tho validity of the security interest 
in the inventory has knowledge of the con¬ 
tents of the improperly filed financing state¬ 
ment the filing will also be valid against 
such a creditor with reference to the 
inventory. , ‘ Del Duca, Ton Years Of Secured 
Transactions XJnder The Uniform Commercial Code 
I n Pennsylvania , p. ljJ3» 

Although an improper filing is effective 
against a person who had knowledge of the con¬ 
tents of the financing statement, it is not 
effective against a person who merely had 
notice of it. It has accordingly been held 
that where a financing statement covering 
equipment was duly filed locally but not 
centrally by a secured creditor, said local 
filing was not effective against a trustee in 
bankruptcy, even though it gave tho public 
notice of the security interest. See In Re 
Roy A. Luckenbill , l 6 f? F. Supp, 129 (1957) * 

Del Duca, Commercial Code Reporter , p, 9~4oi 
(1)-1; In Re Lux } s Superette, Inc. , 206 F, 
Supp, 368 ( 1962 ), Commercial Code Report er, 
p. 9-Ij.01(l)-ll; In Re Smith , 205 F. Supp. 27 
( 1962 ), Commercial Code Reporter , p„9"4-02(5) -1 j 
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3&i-b\ • -r cf or. i 3 Opinion of Referee in Bank¬ 
ruptcy, United States District Court, E e D. Pa, 
( 1962 ) - reported at 58 Lane, L, Rev. 273, 
Commercial Code Reporter, p, 9-it02(l)-l. 

"Notice" and 11 knowledge" are distinguished 
in I 1-201(25) as follows: "A person 'knows 1 
or has 1 knowledge 1 of a fact when he has 
actual knowledge of it, . . , A person has 
'notice' of a fact when (a) he has actual 
knowledge of itj or (b) he has received a 
notice or notification of it; or (c) from all 
the facts and circumstances known to him at 
the time in question he has reason to know 
that it exists," § 9 “ 301 ( 3 ) provides that 
unless all the creditors represented by a 
trustee in bankruptcy, receiver, etc,, have 
knov/ledge of the security interest such a 
person in his representative capacity is 
deemed not to have knowledge of the security 
interest oven though he personally had such 
knowledge, 

(3) Movement Qf Collateral Or A Change Of 
Debtor's Place Of Business Or Residence From 
One County To Another In The State 0 Under tho 
first alternative for enactment as i 9 “ 4 - 01 ( 3 ), 
where a filing is made in the proper place it 
continues effective even though the debtor's 
residence or place of business or location of 

tho collateral or its use, whichever 
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conwoiloa cue original filing, is thereafter 
changed. 

Alternative 2 like Alternative 1 provides 
that a change in the use of the collateral 
will not impair the effectiveness of an 
original filing. However, under Alternative 
2 if a security interest is initially per¬ 
fected by local filing or a combination of 
local and central filing, movement of the 
collateral or the debtor’s place of business 
or residence to another county within the 
state may require the secured creditor to take 
additional filing measures. This requirement 
of additional filing balances the convenience 
of secured creditors with the need of the 
general public for proper notice of the 
security interest. 

Section 9-iq01(3) as it would be enacted 
under Alternative 2 provides that a filing 
which is made in the proper county continues 
effective for four months after a change to 
another county of the debtor's residence, 
place of business, or the location of the 
collateral, whichever controls the original 
filing. The original filing becomes ineffec¬ 
tive thereafter unless a copy of the financing 
statement signed by the secured party Is filed 

In the destination county within the four 
month period. If the security Interest is 
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perfected in the destination county after the 
expiration of the four month period, the per¬ 
fection dates from the time of perfection in 
the destination county. This is the same rule 
applied in § 9~103(3) in cases where colla¬ 
teral is brought into the state subject to a 
security interest xihich attached and was per¬ 
fected outside the state. 

Section lip of the UCSA (6 Del. C 9 lip) pro¬ 
vides that where goods are removed by the buyer 
from a filing district in Delaware to another 
filing district in Delaware or where they are 
removed from another state into a filing 
district in Delaware, the vendor loses his 
perfected security interest unless, within 10 
days after the seller has received notice of 
the filing district to which the goods have 
been removed, the conditional sale contract or 
a copy thereof is filed in the filing district 
to which the goods are removed. Under 0 2306 
of the Delaware Chattel Mortgages Law (25 Del. 

C 2306) , the collateral remains subject to the 
lien of a mortgage if it is removed without 
the consent of the mortgagee from the county 
in which filing duly occurred. If the 
collateral is removed from said county with 
the written consent of the mortgagee, his per¬ 
fected security interest is lost If filing In 
the destination county does not occur within 
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six months from the date of the removal. 

Section 3303 of the Factors 1 Liens Law 
(25 Del. C 3303) provides that the written 
agreement creating the factor's lien or a 
brief memorandum thereof must be filed in the 
county where the merchandise subject to the 
lien or any substantial part thereof is or is 
intended to be located, kept or stored. 

(4) Collateral Brought Into This State 
From Another Jurisdiction . In cases where 
collateral is brought Into this state from 
another jurisdiction, the rules set forth in 
§ 9-103 determine whether filing is required 
in this state. These rules have been discuss¬ 
ed in detail in the Delaware Study Comment to 
§ 9 - 103 . 

DEFINITIONAL CROSS REFERENCES: 

"Account 11 . Section 9~106, 

"Collateral". Section 9“105>. 

"Consumer goods". Section 9 -IO 9 . 

"Debtor". Section 9“105. 

"Equipment". Section 9 -IO 9 . 

"Farm products". Section 9“109. 

"Financing statement". Section 9—4-02. 

"Good faith”. Section 1-201, 

"Goods", Section 9~105>. 

"Knowledge". Section 1-201. 

"Person". Section 1-201. 

"Secured party 11 . Section 9-105, 

9-173 



"Security interest". Section 1-201. 

"Signed". Section 1-201. 

Section y-l+,02 . Formal Requisites of Financing Statement; Amendments . 

(1) A financing statement is sufficient if it is signed by the 
debtor and the secured party, gives an address of the secured part:/ 
from which information concerning the security interest may be 
obtained, gives a mailing address of the debtor and contains a state¬ 
ment indicating the types, or describing the items, of collateral. 

A financing statement may be filed before a security agreement is 
made or a security interest otherwise attaches. When the financing 
statement covers crops growing or to be grown or goods which are or 
are to become fixtures, the statement must also contain a description 
of the real estate concerned. A copy of the security agreement is 
sufficient as a financing statement if it contains the above infor¬ 
mation and is signed by both parties. 

(2) A financing statement which otherwise complies with sub¬ 
section (1) is sufficient although it is signed only by the secured 
party when it is filed to perfect a security interest in 

(a) collateral already subject to a security interest in 
another jurisdiction when it is brought into this state. 
Such a financing statement must state that the colla¬ 
teral was brought into this state under such circum¬ 
stances , 

(b) proceeds under Section 9-306 if the security interest 
in the original collateral was perfected. Such a 
financing statement must describe the original colla¬ 
teral. 

(3) A fora substantially as follows is sufficient to comply 
with subsection ( 1 ): 
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Name of debtor (or assignor) 

Address. .......... 


Name of secured party (or assignee)..... . .. 

Address, ..... 

1. This financing statement covers the following types (or 
items) of property: 

(Describe) . ............. 

2. (If collateral is crops) The above described crops are 
growing or are to be grown on: 

(Describe Real Estate) ..... 

3. (If collateral is goods which are or are to become fix¬ 
tures) The above described goods are affixed or to be 
affixed to: 

(Describe Real Estate) ............... 

4-. (If proceeds or products of collateral are claimed) 

Proceeds - Products- of the collateral are also covered. 

Signature of Debtor (or Assignor).. 

Signature of Secured Party (or Assignee) . 

( 4 ) The terra "financing statement" as used in this Article 
means the original financing statement and any amendments but if any 
amendment adds collateral. It is effective as to the added colla¬ 
teral only from the filing date of the amendment, 

(5) A financing statement substantially complying with the 
requirements of this section Is effective even though It contains 
minor errors which are not seriously misleading, 

DELAWARE STUDY COMMENT 

(1), (3) & (5>) Formal Requisites of 

Financing Statement . The UCC utilizes a 

'‘notice” filing system comparable to § 13(3) & 
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(Ij.) UTRA (6 Del, C 1113(c) Sc (d) , rather than 
the l, document !? filing system used for chattel 
mortgages (25 Del. C 2308 ) and conditional 
sales agreements. (6 UCSA, 6 Del. C 906 ), 

The financing statement required under 
the UCC is designed to give public notice that 
the secured party who has filed may have a 
security interest in the collateral described. 
The information contained on the financing 
statement permits interested persons by 
appropriate inquiry directed to the parties 
to the secured transaction to ascertain 
details regarding the extent to which the 
debtor’s assets are encumbered. Persons 
expecting to extend credit may also wish to 
require the debtor as a condition to receiving 
the credit to exercise the right given to him 
under § 9"208 to receive periodic reports from 
the secured creditor concerning the current 
status of the secured transaction. 

Notice filing meets the needs of lending 
agencies who have continuous dealings with a 
debtor. It obviates the need of refiling for 
every change in status In the security arrange¬ 
ment and it Is therefore particularly useful 
in financing transactions Involving inventory, 
accounts and chattel paper where the colla¬ 
teral changes from day to day. Where so- 

called "single shot" security arrangements are 
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involved, S 9-4-02(1) of the UCC permits tile 
secured creditor to file a copy of the 
security agreement itself as a financing 
statement if it contains the required infor¬ 
mation and is signed by both parties, 

"A 'financing statement' must be filed 
under Article 9 when filing is required or 
permitted for perfection. Section 9-14-02(1) 
provides that a financing statement must 
contain the following: 

1) the signatures of the debtor and 
the secured party; 

2) an address of the secured party 
from which information concerning 
the security interest may be 
obtained; 

3) a mailing address of the debtor; 

1|.) a statement indicating the types 

or describing the items of 
collateral; and 

5) if the collateral covered is 
crops growing or to be grown or 
goods which are or are to become 
fixtures, the statement must also 
contain a description of the real 
estate concerned. /I 9-4-02 (1)7 • 

The financing statement should also 

contain a statement indicating that 

the proceeds, or an interest in 
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commingled goods or in a resulting 
product or after acquired property 
are claimed If such is the case. 

/§■§ 9 “ 306 ( 3 ), 9 - 402 ( 117 . . . , 

11 Any description of personal property or 
real estate in a financing statement or 
security agreement is sufficient. Irrespective 
of whether or not it is specific. If It Is 
reasonably Identified or described. The so- 
called 'serial number' test for determining 
the adequacy of description of collateral Is 

rejected, 3 9-iio7.; 

"Section 9-4-02(3) sets forth a suggested 
form of a financing statement. . , 

"It should be noted that no authentication 
by way of affidavit, acknowledgement or wit¬ 
nessing of the financing statement is required. 
The Code draftsmen state In their comments to 
§ 9~4-02 that such requirements In the past did 
not successfully deter fraud but rather had 
the effect of penalizing good faith mortgagees. 
To further assure that technicalities will not 
be used to reach unfair results § 9-lpD2 ( 5 ) pro¬ 
vides that a financing statement substantially 
complying with the requirements of § 9 -Ip 02 is 
effective even though it contains minor errors 
which are not seriously misleading. However, 
while this provision permits a court to 

discount minor errors which are not deemed to 
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be seriously misleading, questions may arise 
as to what constitutes a seriously misleading 
error. It is therefore Important that the 
items discussed above which are required to be 
included in a financing statement should be so 
Included. For example, one of the recent 
cases has held that a financing statement whMi 
does not contain a mailing address of the 
debtor is invalid." Del Duca, Ten Years Of 
Secured Transactions Under The Uniform 
Commercial Code In Pennsylvania , pp. 4.2-44, 

See also In Re Smith , 204 F. Supp, 27 ( 1962 ), 
Del Duca, Commercial Code Reporter , p. 9~402 

(2) Financing Statement Signed Only B y 
Secured Party . In the following two situa¬ 
tions, Section 9“402(2) allows filing by the 
secured party of a statement signed only by 
himself; ( 1 ) ?/hen the collateral was brought 
in from another jurisdiction while already 
subject to a security Interest, and the 
financing statement so states, and ( 2 ) if the 
financing statement describes the original 
collateral and is filed merely to protect the 
proceeds of collateral disposed of by the 
debtor when the original security Interest In 
the collateral was perfected. 

The secured party is also permitted to 
file a financing statement signed only by 
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himself on removal of the collateral between 
counties in this state. See Alternative 2 of 
§ 9 - 1 , 101 ( 3 ). Comment 4 to § 9 - 4.02 indicates 
that an explanation of the fact that the 
collateral has been transferred from one 
county in this state to another county in this 
state is required if the financing statement 
is filed with only the creditor's signature 
thereon. See Comment 4* A.L.I. & N.C.C .U.S.L., 
1962 Official Text And Comments Edition Unifam 
Commercial Code , p. 70lj_. 

The tTCC draftsmen state that the reason 
for dispensing with the debtor's signature in 
the above mentioned cases is that the need for 
refiling in such cases arises from actions of 
the debtor and that the secured party should 
not be penalized for failure to make a filing 
by reason of difficulty in procuring the 
signature of a possibly reluctant or hostile 
debtor. 

( 4 ) Amendments . Section 9 - 402 ( 4 ) pro¬ 
vides additional flexibility by authorizing 
the use of amending statements, 

DEFINITIONAL CROSS REFERENCES: 
'’Collateral” . Section 9-105. 

"Debtor". Section 9-105. 

"Goods' 1 , Section 9“105. 

"Party". Section 1-201. 

"Proceeds". 
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Section 9“306 



"Secured party". Section 9-105• 

"Security agreement 1 '. Section 9-105>. 

"Security interest". Section 1-201. 

"Signed". Section 1-201. 

Section 9-4.03* What Constitutes Filing; Duration of Filing; Effect 
of Lapsed Filings Duties of Filing Officer . 

(1) Presentation for filing of a financing statement and tender 
of the filing fee or acceptance of the statement by the filing 
officer constitutes filing under this Article. 

(2) A filed financing statement which states a maturity date 
of the obligation secured of five years or less is effective until 
such maturity date and thereafter for a period of sixty days. Any 
other filed financing statement is effective for a period of five 
years from the date of filing. The effectiveness of a filed 
financing statement lapses on the expiration of such sixty day 
period after a stated maturity date or on the expiration of such 
five year period, as the case may be, unless a continuation state¬ 
ment is filed prior to the lapse. Upon such lapse the security 
interest becomes unperfected. A filed financing statement which 
states that the obligation secured is payable on demand is effective 
for five years from the date of filing. 

(3) A continuation statement may be filed by the secured party 
(i) within six months before and sixty days after a stated maturity 
date of five years or less, and (ii) otherwise within six months 
prior to the expiration of the five year period specified in sub¬ 
section (2). Any such continuation statement must be signed by the 
secured party, identify the original statement by file number and 
state that the original statement is still effective. Upon timely 

filing of the continuation statement, the effectiveness of the 
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original statement is continued for five years after the last date 
to which the filing was effective whereupon It lapses In the same 
manner as provided In subsection (2) unless another continuation 
statement is filed prior to such lapse. Succeeding continuation 
statements may be filed in the same manner to continue the effective¬ 
ness of the original statement. Unless a statute on disposition of 
public records provides otherwise, the filing officer may remove a 
lapsed statement from the files and destroy it, 

(Ip) A filing officer shall mark each statement with a consecu¬ 
tive file number and with the date and hour of filing and shall hold 
the statement for public inspection. In addition the filing officer 
shall index the statements according to the name of the debtor and 
shall note in the index the file number and the address of the 
debtor given in the statement, 

(5) The uniform fee for filing. Indexing and furnishing filing 

data for an original or a continuation statement shall be $, , , , , 

DELAWARE STUDY COMMENT 

(1) Time Mien Filing Is Effective , Under 

§ 9-lp03(l) notice is effective from the time 

of presentation of a financing statement for 

filing rather than from the time the statement 

Is actually indexed by the filing officer. 

This relieves the secured party from the risk 

of administrative delay and error. Although 

all of the existing chattel security statutes 

call for filing by date and hour and for 
c. 03 no arable to 

indexes / ' ■» those required by § 9-lp03» only 
the trust receipt statute clearly spells out 
that the filing party’s responsibility ends 
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document 

once he has presented the / .to the filing 
officer and paid the fee. See § 10 UCSA 
(6 Del, G 910), § 2308 Chattel Mortgages Law 
(25 Del. C 2308), § 3305 Factors' Liens Law 
(25 Del. G 3305), and § 13(3)&(4) UTRA (6 Del. 

C 1113 (c)oc(d)) . 

(2) Duration Of Filing . Under § 9~4°3(2) 
if the financing statement provides for a 
maturity date of five years or less, a 60 day 
grace period is added within which the original 
filing may be continued without lapse. If the 
financing statement contains no maturity date 
it must be continued prior to the expiration 

of five years from the date of the original 

filing in order to avoid loss of priority 

because of a lapse In the filing. 

Section 9~ip03 (2) will change existing 

Delaware law pertaining to the duration of the 
•which 

filing period/under the conditional sales law 
three years generally, but fifteen years for 
railroad equipment - See § 11 UCSA (6 Del, C 
911)i § 13(4) UTRA (6 Del. G 1113) - 1 year; 

§ 2313 Chattel Mortgages La?/ (6 Del. C 2313) - 
5 years; and § 3308 Factors' Liens Law (25 Del. 
C 3308) - 3 years, 

(3) Continuation Statement . Section 

9 - 1 |. 03 ( 3 ) sets forth the procedures for filing 

continuation statements which wall extend the 

effectiveness of the original filing beyond 
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the period for which it was Initially effective 
A continuation statement may be filed unilat¬ 
erally by the secured party since it need be 
signed only by him. 

Section 9~4-03(2) is in accord with the 
policy underlying comparable provisions of 
existing Delaware security statutes. See 
§ 11 UCSA (6 Del. C 911); § 13 (I 4 .) UTRA (6 Del. 

C 1113(d)); § 2313 Chattel Mortgages Law (25 
Del. C 2313)j and § 3308 Factors’ Liens Law 
(25 Del. C 3308), The last sentence of 
§ 9-4-03(3) provides that the filing officer 
may remove a lapsed statement from the files 
and destroy it unless a statute on disposition 
of public records otherwise provides. 

(ij.)&(5) Administration Of Filing System . 
Sections 9“4-03 (i+)&(5) require the filing 
officer to maintain an Index of financing 
statements according to the name of the debtor 
and to note therein the file number and 
address of the debtor given in the statement. 

It also requires the filing officer to mark 
each statement with a consecutive file number 
and with the date and hour of filing and to 
make the statements available for public 
inspection. 

Comparable provisions are found in exist¬ 
ing Delaware statutes. However, the Condi¬ 
tional Sales Act requires a seller and buyer 
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index to be maintained (10 UCSA, 6 Del. C 910) 
and the Chattel Mortgages La?,' requires a 
mortgagee and mortagor index to be maintained 
(§ 2308 Chattel Mortgages Law, 25 Del. C 2308) 
The Uniform Trust Receipts Act requires the 
filing officer to maintain only a trustee 
index. See § 13(3) UTRA, 6 Del. C 1113(c)). 
See also § 3303 of the Factors’ Liens Law 
(25 Del, C 3303) which apparently does not 
expressly set forth the type of indexing 
system to be used. 

DEFINITIONAL CROSS REFERENCES: 

’'Debtor’ 1 *. Section 9~105. 

"Financing statement". Section 9-l|_02. 

"Secured party". Section 9-105. 

"Security Interest’". Section 1-201. 

Section 9“4-04- Termination Statement . 

(1) Whenever there is no outstanding secured obligation and no 
commitment to make advances. Incur obligations or otherwise give 
value, the secured party must on written demand by the debtor send 
the debtor a statement that he no longer claims a security interest 
under the financing statement, which shall be Identified by file 
number, A termination statement signed by a person other than the 
secured party of record must include or be accompanied by the assign¬ 
ment or a statement by the secured party of record that he has 
assigned the security Interest to the signer of the termination 
statement. The uniform fee for filing and Indexing such an assign¬ 
ment or statement thereof shall be $.If the affected 

secured party fails to send such a termination statement within ten 
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days after proper demand therefor he shall be liable to the debtor 
for one hundred dollars, and in addition for any loss caused to the 
debtor by such failure. 

(2) On presentation to the filing officer of such a termination 
statement he must note it in the index. The filing officer shall 
remove from the files, mark ’'terminated” and send or deliver to the 
secured party the financing statement and any continuation statement, 
statement of assignment or statement of release pertaining thereto, 

(3) The uniform fee for filing and indexing a termination state¬ 
ment including sending or delivering the financing statement shall 

be $...., ,. 

DELAWARE STUDY COMMENT 


Under § a debtor may require a 

secured party to send a termination statement 
when the indebtedness has been discharged and 
there is no obligation on the part of the 
secured party to make future advances. This 
procedure is comparable to that set forth in 
§ 12 UCSA (6 Del, C 912). The penalty set 
forth in § 9“^o4- in the event that the secured 
party fails to comply with an appropriate 


request for a termination statement is $100, 

plus liability for damages incurred by the 

debtor rather than the $5. plus liability for 
carnages incurred bv the debtor under the standard 

nr' . n ^ ° ^ t*Ucu U ue.L . Ort/Od; GS 

thf* 2 2 0 ,2312.1. Factors 1 Lien Law, 25 

tel. c 3307. - J 


A procedure for obtaining a termination 
statement is particularly needed under the UCC 
since there may be a filing before the 
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execution of any security agreement under 
Article 9 and the debtor must therefore have 
a method available to clear the record when 
the particular financing arrangement has been 
terminated. 

DEFINITIONAL CROSS REFERENCES: 

"Debtor”. Section 9“105>. 

"Financing statement". Section 9“4-02. 
"Person". Section 1-201. 

"Secured party". Section Q-10%, 

"Security interest". Section 1-201. 

"Send". Section 1-201. 

"Value". Section 1-201. 

"Written", Section 1-201. 

Section 9“4-0£» Assignment of Security Interest; Duties of Filing 
Officer; Fees . 

(1) A financing statement may disclose an assignment of a 

security interest In the collateral described In the statement by 
Indication in the statement of the name and address of the assignee 
or by an assignment itself or a copy thereof on the facb or back of 
the statement. Either the original secured party or the assignee 
may sign this statement as the secured party. On presentation to 
the filing officer of such a financing statement the filing officer 
shall mark the same as provided In Section 9-4-03(4). The uniform fee 
for filing, indexing and furnishing filing data for a financing 
statement so Indicating an assignment shall be $. 

(2) A secured party may assign of record all or a part of his 

rights under a financing statement by the filing of a separate 
written statement of assignment signed b 3 r the secured party of 
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record and setting forth the name of the secured party of record and 
the debtor, the file number and the date of filing of the financing 
statement and the name and address of the assignee and containing a 
description of the collateral assigned* A copy of the assignment is 
sufficient as a separate statement if it complies with the preceding 
sentence. On presentation to the filing officer of such a separate 
statement, the filing officer shall mark such separate statement 
with the date and hour of the filing, tie shall note the assignment 
on the ihdex of the financing statement. The uniform fee for filing. 
Indexing and furnisning filing data about such a separate statement 
of assignment shall be $. 

(3) After the disclosure or filing of an assignment under this 
section, the assignee is the secured party of record, 

DELAWARE STUDY COMMENT 
Section 9-lj.05 permits but does not require 
filing of an assignment of a security interest 
perfected by filing. Section 9-302(2) express¬ 
ly provides that if a secure^, party assigns a 
perfected security interest, no filing is 
required in order to continue the perfected 
status of the security interest against 
creditors of and transferees of the original 
debtor. However, the party assigning the 
security interest may wish to have it filed so 
that any inquiries concerning the transaction 
would be addressed to the assignee and not to 
him. In addition the assignee may wish to 
become the secured, party of record and thereby 
obtain the right to file a continuation 
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statement under § 9 ~k-03 > a termination state¬ 
ment under § 9“4°4 -j or a statement of release 
under § 9“4o6* 

DEFINITIONAL CROSS REFERENCES: 
"Collateral 11 . Section 9“105. 

"Debtor". Section 9“105>. 

"Financing statement". Section 9-4-02. 
"Rights". Section 1-201. 

"Secured party". Section 9-lOj?. 

"Signed". Section 1-201, 

"Written". Section 1-201. 

Section 9“4o6. Release of Collateral; Duties of Filing Off icer ;F ees. 

A secured party of record may by his signed statement release 
all or a part of any collateral described In a filed financing 
statement. The statement of release Is sufficient if it contains a 
description of the collateral being released, the name and address 
of the debtor, the name and address of the secured party, and the 
file number of the financing statement. Upon presentation of such a 
statement to the filing officer he shall mark the statement with the 
hour and date of filing and shall noto the same upon the margin of 
the Index of the filing of the financing statement. The uniform fee 
for filing and noting such a statement of release shall be $, . . . 

DELAWARE STUDY COMMENT 
Section 9“4o6 provides a permissive 
device whereby a secured party of record may 
by his signed statement release all or any 
part of collateral described In a filed finan¬ 
cing statement. It differs from the termina¬ 
tion statement which the secured party Is 
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required to give on damand by the debtor when 
there is no longer any outstanding obligation 
of the debtor or secured party. It serves as 
an optional device for making the record 
reflect the true state of affairs so that 
further inquiries will not have to be made by 
persons consulting the files, 

DEFINITIONAL GROSS REFERENCES; 
'‘'Collateral", Section 9-105• 

"Debtor". Section 9“105« 

"Financing statement". Section 9~1}.02. 

"Secured party". Section 9-105. 

"Signed", Section 1-201. 

/Sect ion 9“407« Information From Filing Officer . 

(1) If the person filing any financing statement, termination 
statement, statement of assignment, or statement of release, furnish¬ 
es the filing officer a copy thereof, the filing officer shall upon 
request note upon the copy the file number and date and hour of the 
filing of the original and deliver or send the copy to such person, 

(2) Upon request of any person, the filing officer shall Issue 
his certificate showing whether there is on file on the date and 
hour stated therein, any presently effective financing statement 
naming a particular debtor and any statement of assignment thereof 
and if tnere is, giving the date and hour of filing of each such 
statement and tne names and addresses of each secured party therein. 
The uniform fee for such a certificate shall be f. . . , plus $. . . 
for each financing statement and for each statement of assignment 
reported therein. Upon request the filing officer shall furnish a 
copy of any filed financing statement or statement of assignment for 
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a uniform fee of $. , . , , per page. 

Note: This new section is proposed as an optional provision 
to require filing officers to furnish certificates. Local 
law and practices should be consulted with regard to the 
advisability of adoption. 

DELAWARE STUDY COMMENT 
Section 9"4-07 is an optional section. 
Section 9~407(1) would compel the filing 
officer to give the secured party a copy of 
the financing statement on which the material 
data concerning the filing is noted. Receipt 
of such a copy will assure the secured party 
that the mechanics of filing have been 
complied with and will give him documentary 
evidence of said facts. Section 9-I|_07(l) 
extends the protection accorded the creditor 
under § 9“403(1) which while it relieves the 
secured party of the risk of any administra¬ 
tive errors committed by a filing officer does 
not establish the time when the financing 
statement was duly presented for filing. 

Section 9“407(2) would compel the filing 
officer to furnish the secured party with a 
certificate showing all filings made against 
a particular debtor, together with copies of 
any filed financial statements upon payment of 
the requisite fees. Section 9-4.07(2) is 
particularly useful if a central filing 
system has been instituted and the interested 
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person cannot conveniently consult the files 
located in a state capitol. 

DEFINITIONAL CROSS REFERENCES: 
"Debtor 51 . Section 

"Financing statement 51 . Section 9“4-02. 
"Person". Section 1-2)1. 

"Secured party". Section 
"Send". Section 1-201. 
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CHAPTER 9 


SECURED TRANSACTIONS, SALES OF ACCOUNTS 
CONTRACT RIGHTS AND CHATTEL PAPER 

SUBCHAPTER 5 
DEFAULT 

Section 9“501. Deafult; Procedure When Security Agreement Covers 
Both Real and Personal Property . 

(1) When a debtor is in default under a security agreement, a 

secured party has the rights and remedies provided in this / ~ and 

except as limited by subsection (3) those provided in the security 

agreement. He may reduce his claim to judgment, foreclose or other¬ 
apy 

wise enforce the security interest by / available judicial pro¬ 
cedure, If the collateral is documents the secured party may proceed 
either as to the documents or as to the goods covered thereby. A 
secured party in possession has the rights, remedies and duties 
provided in Section 9~207. The rights and remedies referred to in 
this subsection are cumulative. 

(2) After default, the debtor has the rights and remedies pro¬ 
vided in this Part, those provided in the security agreement and 
those provided In Section 9~207. 

(3) To the extent that they give rights to the debtor and 
impose duties on the secured party, the rules stated in the sub¬ 
sections referred to below may not be waived or varied except as 
provided with respect to compulsory disposition of collateral (sub¬ 
section (1) of Section 9~505) and with respect to redemption of 
collateral (Section 9"5o6) but the parties may by agreement deter¬ 
mine the standards by which the fulfillment of these rights and 
duties Is to be measured If such standards are not manifestly 
unreasonable: 
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(a) subsection (2) of Section 9~502 and subsection (2) of 
Section 9~5oi|- insofar as they require accounting for 
surplus proceeds of collateral! 

(b) subsection (3) of Section 9“5ol(- and subsection (1) of 
Section 9“505 which deal with disposition of collateral! 

(c) subsection (2) of Section 9“505 which deals with 
acceptance of collateral as discharge of obligation! 

(d) Section 9~5>o6 which deals with redemption of collat¬ 
eral! and 

(e) subsection (1) of Section 9~507 which deals with the 
secured party's liability for failure to comply with 
this Part. 

(4) If the security agreement covers both real and personal 

property* the secured party may proceed under this Part as to the 

personal property or he may proceed as to both the real and the 

personal property in accordance with his rights and remedies in 

respect of the real property in which case the provisions of this 
Subchapter 

V do not apply. 

($) When a secured party has reduced his claim to judgment the 
lien of any levy which may be made upon his collateral by virtue 
of any execution based upon the judgment shall relate back to the 
date of the perfection of the security interest in such collateral. 

A judicial sale* pursuant to such execution* is a foreclosure of the 
security Interest by judicial procedure within the meaning of this 
section* and the secured party may purchase at the sale and there¬ 
after hold the collateral free of any other requirements of this 
Chapter 

DELAWARE STUDY COMMENT 
The primary purpose of a secured. 
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transaction is to assure the secured party’s 

right to obtain his rights from the collateral 

Subchapter 

upon dexault by uhe debtor* / 5 of Clmpter 

9 of the UGC sets forth the rights of secured 
creditor's as well as certain limitations on 
the iree exercise thereof which are deemed 
necessary to protect the debtor from sharp 
practices of secured parties and also to pro¬ 
tect the interest of other creditors in the 
collateral involved. 

Subchapter 5 of Chapter 9 of the UCC 
modifies § 6 UTRA, 6 Del. C 1106; §§ 16-26 
UCSA, 6 Del. C 916 - 926 ; and § 2315 Chattel 
Mortgages Law, 25 Del. C 2315. It makes rights 
on default depend on the type of collateral 
involved, rather than providing a separate set 
of enforcement rules for each type of security 
device as is the case under present law. 

( 1 ) Secured Party Has Rights Provided In 

Subchapter 5 And Security Agreement * When a 

debtor is in default under a security agreement 

tne secured party has the rights and remedies 

stated in Subchapter 5 of Chapter 9 and also 

(with stated exceptions set forth in § 9-501 

(3)) those provided in the security agreement. 

He may reduce his claim to judgment, foreclose 

or otherwise enforce the security interest by 

any available judicial procedure. (See Rules 

on Courts and Judicial Procedure, 10 Del. C 
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[(-701 et. seq.), Section 9 “ 501 ( 1 ) expressly 
provides that the rights and remedies of the 
secured party are cumulative. 

The first sentence of § 9-501(5) makes it 
clear that any judgment lien a secured party 
may obtain against the collateral Is a contin¬ 
uation of his original Interest and is not a 
new interest or a transfer of property to 
satisfy an antecedent debt. Therefore, the 
judgment lien is deemed to relate back to the 
date of perfection of the security interest. 
This provision is important If the debtor is 
adjudicated bankrupt. If the secured party 
initiates enforcement proceedings prior to 
bankruptcy, even though within if. months pre¬ 
ceding bankruptcy, he may continue such action 
in state courts even after bankruptcy, 

Mij£ £lg_f. v. Pet tier ew Real Estate Go. . 132 P, 
2nd if.79 (6 Cir, 19i|_2). However, where the 
secured party has not taken possession of the 
collateral pursuant to § 9~503 before bank¬ 
ruptcy, he cannot thereafter enforce his rights 
In a state proceeding, despite the provisions 
of § 9-501(5). See I saacs v. Hobbs Tie & 
Timber^o., 282 U.S. 734 (1931). This first 
sentence of § 9“h01(5) would also protect the 
perfected status of the secured party against 
attack by the trustee in bankruptcy under § 60 

(voidable preferential transfers), or 67 (a) 
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(liens obtained by legal or equitable pro¬ 
ceedings within Ip months of bankruptcy) of the 
Federal Bankruptcy Act. 

(2) Rights Conferred In Subchapter 5 Are 
Mot Exclusive . Section 9~501(2) is a cross- 
reference to § 9“207 pertaining to the secured 
party’s rights and duties when he is in 
possession of the collateral. It also makes 
clear that the rights and remedies provided in 
Subchapter 5 do not exclude other remedies 
agreed upon by the parties or provided by 

§ 9-207. 

(3) Non-Waiver Of Certain Rules . Section 
9 -501(3) prohibits waiver or variation of 
rights and duties set forth in Subchapter 5 of 
Chapter 9 except that in accord with § 9~5o5(l) 
and § 9-5 o6 the debtor may waive his rights to 
have the collateral sold after its repossession 
and may also waive his right to redeem the 
collateral if he agrees to do so In writing 
after default. However, § 9-501(3) permits tin 
parties to agree to standards by which the 
fulfillment of the rights and duties are to be 
measured if such standards are not manifestly 
unreasonable. See § 1-102(3) and Delaware 
Study Comment thereto. 

(it-) Security Agreement Covering Both Real 
And Personal Property . Section 9-501 (if.) per¬ 
mits but does not require the secured party to 
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proceed as to both real and personal property 
in accordance with his rights and remedies as 
to real property. Except for this provision, 
the Code leaves to the state law questions of 
procedure with respect to real property. 

(5) Lien Of Levy After Judgment . The 
first sentence of § 9-501(5) makes it clear 
that any judgment lien which the secured party 
acquires against the collateral is a contin¬ 
uation of the original interest if it was per¬ 
fected. Such a judgment /b^a^not the 
acquisition of a new interest or a transfer of 
property to satisfy an antecedefltrflebt. The 
second sentence of § 9 - 501 ( 5 ) makes it clear 
that one of the methods of foreclosure con¬ 
templated by § 9-501(1) is a judicial sale 
following judgment, execution and levy. Such 
a sale is not governed by Chapter 9 and the 
restrictions imposed by Chapter 9 on the right 
of the secured party to buy in the collateral 
at a sale under § 9“5oll do not apply. 

DEFINITIONAL CROSS REFERENCES: 

"Agreement". Section 1-201. 

''’Collateral”. Section 9-105. 

"Debtor”. Section 9-105. 

"Documents”, Section 9-105. 

"Goods”. Section 9~105. 

"Remedy”. Section 1-201. 

"Rights”. Section 1-201. 
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"Secured party". Section 9“105>. 

"Security agreement". Section 9“105>. 

"Security interest". Section 1-201. 

Section 9“502, Collection Rights of Secured Party. 

(1) When so agreed and in any event on default the secured party 
is entitled to notify an account debtor or the obligor on an 
instrument to make payment to him whether or not the assignor was 
theretofore making collections on the collateral, and also to take 
control of any proceeds to which he is entitled under Section 9-306 . 

(2) A secured party who by agreement is entitled to charge back 
uncollected collateral or otherwise to full or limited recourse 
against the debtor and who undertakes to collect from the account 
debtors or obligors must proceed in a commercially reasonable manner 
and may deduct his reasonable expenses of realization from the 
collections. If the security agreement secures an indebtedness, the 
secured party must account to the debtor for any surplus, and unless 
otherwise agreed, the debtor is liable for any deficiency. But, if 
the underlying transaction was a sale of accounts, contract rights, 
or chattel paper, the debtor is entitled to any surplus or is liable 
for any deficiency only if the security agreement so provides, 

DELAWARE STUDY COMMENT 
(1) Notification To Make Payment T o 
Secured Party . Where the parties have so 
agreed or where default has occurred, the 
secured party may notify an account debtor or 
the obligor on an instrument to make payment 
to him Irrespective of whether the assignor 
had previously been making collections on the 
collateral. The secured party may also take 
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control of any proceeds of such collateral to 
which he is entitled under § 9“306 even though 
prior to default no accounting for such pro¬ 
ceeds was required by the assignor. This 
remedy is given to the secured party when the 
collateral consists of accounts receivable, 
chattel paper, contract rights or instruments 
since the exercise of these summary remedies 
over such property is less likely to disrupt 
the debtor’s business or present complex 
problems of evaluation as would be the case 
with tangible collateral, 

(2) Secured Party Entitled To ‘*Charge 
Back 11 . Section 9“502(2) concerns itself with 
the so-called "charge back" or "recourse" type 
of accounts receivable financing pursuant to 
which an assignee may charge back uncollected 
accounts to the debtor-assignor. In such 
cases an assignee can Inflict damage on the 
debtor-assignor and his other creditors if he 
does not properly collect the accounts 
receivable. Section 9"502(2) therefore 
requires a secured party who undertakes to 
collect accounts receivables to do so in a 
"commercially reasonable manner". The purpose 
of this provision Is to prevent a "dumping" by 
the secured party which could lead to a larger 

deficiency claim and in the event of a sur¬ 
plus possibly decrease the amount of the 
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surplus 


Where the secured party takes over the 
collection of the accounts he may deduct his 
reasonable expenses of realization from the 
collections. If the security agreement secured 

X 

an indebtedness, the secured party is required 
to account to the debtor for any surplus and 
in the absence of a contrary agreement the 
debtor remains liable for any deficiency. 
However, if the underlying transaction was a 
sale of accounts, contract rights or chattel 
paper the debtor is entitled to any surplus 
and is not liable for any deficiency unless 
the security agreement so provides. 

No Delaware statutes or cases have been 
found dealing with subject matter of § 9 ~ 502 . 
The Delaware Assignment of Accounts Receivable 
Law (6 Del. C 1801 et. seq.) does not deal 
with the matters covered by § 9 - 502 . 

DEFINITIONAL CROSS REFERENCES: 

'’Account". Section 9 - 106 . 

"Account debtor". Section 9-105. 

"Agreement". Section 1-201. 

"Chattel paper". Section 9-105. 

"Collateral". Section 9-105, 

"Contract right". Section 9 - 106 . 

"Debtor". Section 9 - 105 . 

"Instrument". Section 9-105. 

"Notify". Section 1-201. 
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"Proceeds". Section 9 - 306 . 


"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 

Section 9~503. Secured Party's Right to Take Possession After 
Default . 

Unless otherwise agreed a secured party has on default the 
right to take possession of the collateral. In taking possession a 
secured party may proceed without judicial process If this can be 
done without breach of the peace or may proceed by action. If the 
security agreement so provides the secured party may require the 
debtor to assemble the collateral and make it available to the 
secured party at a place to be designated by the secured party which 
is reasonably convenient to both parties. Without removal a secured 
party may render equipment unusable, and may dispose of collateral 
on the debtor* s premises under Section 9 —5olp. 

DELAWARE STUDY COMMENT 
Under § 9~503 in the absence of a con¬ 
trary agreement a secured party is permitted 
to take possession of the collateral on default 
with or without judicial process. He may 
proceed without judicial process only If this 
can be done without breach of the peace. 

Section 9~503 Is substantially in accord with 
§ 16 UGSA (6 Del. C 916)1 i 6 UTRA (6 Del. C 
1106 ),“ and § 2315 Chattel Mortgages La?/ (25 
Del. C 2315). 

Section 9“503 expressly provides that the 

secured party may require the debtor to 

assemble the collateral and make It available 
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I 


to the secured party at a place to be designa¬ 
ted by the secured party which is reasonably 
convenient to both parties. It also extends 
the secured party’s rights by giving him the 
right to render equipment unuseable without 
removing said collateral and also granting him 
a right to dispose of collateral in accord with 
§ 9-50l|. on the debtor’s premises. All actions 
of the secured party must adhere to the 
"commercially reasonable" test set forth in 
§ 9 - 504 .( 3 ). 

DEFINITIONAL GROSS REFERENCES : 

"Action". Section 1-201. 

"Collateral". Section 9-105. 

"Debtor”. Section 9-105. 

"Equipment". Section 9 -IO 9 . 

"Party". Section 1-201. 

"Rights". Section 1-201. 

"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 

Section 9-504. Secured Party's Right to Dispose of Collateral After 
Default; Effect of Disposition . 

(1) A secured party after default may sell, lea se or otherwise 
dispose of any or all 01 the collateral in Its then condition or 
iollcwing any commercially reasonable preparation or processing. 

Any sale of goods is subject to the Article on Sales (Article 2). 

The proceeds oi disposition shall be applied In the order following 
to 

(a) the reasonable expenses of retaking, holding, uv.^oc.r- 
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sailing and the like and* to the 


preparing for sale; 
extent provided for in the agreement and not prohibited 
by law, the reasonable attorneys’ fees and legal 
expenses incurred by the secured party; 

(b) the satisfaction of indebtedness secured by the 
security interest under which the disposition is made; 

(c) the satisfaction of indebtedness secured by any subor¬ 
dinate security interest in the collateral if written 
notification of demand therefor is received before 
distribution of the proceeds is completed. If 
requested by the secured party, the holder of a sub¬ 
ordinate security interest must seasonably furnish 
reasonable proof of his Interest, and unless he does 
so, the secured party need not comply with his demand, 

(2) If the security interest secures an indebtedness, the se¬ 
cured party must account to the debtor for any surplus, and, unless 
otherwise agreed, the debtor Is liable for any deficiency. But if 
the underlying transaction was a sale of accounts, contract rights, 
or chattel paper, the debtor is entitled to any surplus or Is liable 
for any deficiency only If the security agreement so provides, 

(3) Disposition of the collateral may be by public or private 
proceedings and may be made by way of one or more contracts. Sale 
or other disposition may be as a unit or In parcels and at any time 
and place and on any terms but every aspect of the disposition 
Including the method, manner, time, place and terms must bo 
commercially reasonable. Unless collateral Is perishable or threat¬ 
ens to decline speedily in value or is of a type customarily sold 

on a recognized market, reasonable notification of the time and 

place of any public sale or reasonable notification of the time after 
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which any private sale or other intended disposition is to be made 
shall be sent by the secured party to the debtor, and. except in the 
case of consumer goods to any other person who has a security 
interest in the collateral and who has duly filed a financing state¬ 
ment indexed in tne name of the debtor in this state or who is 
known by the secured party to have a security interest in the 
collateral. The secured party may buy at any public sale and if 
the collateral is of a type customarily sold in a recognized market 
or is of a type which is the subject of widely distributed standard 
price quotations he may buy at private sale. 

(ij.) When collateral is disposed of by a secured party after 
default, the disposition transfers to a purchaser for value all of 
the debtor’s rights therein, discharges the security interest under 
which it is made and any security interest or lien subordinate 
thereto. 'The purchaser takes free of all such rights and interests 

even though the secured party fails to comply with the requirements 
.Subchapter 

of this / or of any judicial proceedings 

(a) in the case of a public sale, if the purchaser has no 
knowledge of any defects in the sale and if he does 
not buy in collusion with the secured party, other 
bidders or the person conducting the salej or 

(b) in any other case, if the purchaser acts in good faith. 

(5) A person who is liable to a secured party under a guaranty, 

indorsement, repurchase agreement or the like and who receives a 
transfer of collateral from the secured party or is subrogated to 
his rights has thereafter the rights and duties of the secured party. 
Such a transfer oi collateral is not a sale or disposition of the 
collateral under this Chapter, 
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DELAWARE STUDY COMMENT 


( 1) Disposition Of Collateral; Priorities . 
Section 9 ~ 5 ol(.(l) provides that a secured party 
after default may ’’sell, lease or otherwise 
dispose 1 ’ of any or all of the collateral. This 
section also permits the secured party to dis¬ 
pose of the collateral in its existing condition 
or following any commercially reasonable pre¬ 
paration or processing. Prior security 
statutes merely gave the secured party the 
power to sell the collateral on default. See 
§§ 19 & 20 UGSA, 6 Del. C 919 & 920; § 6 ( 3 )(b) 
UTRA, 6 Del. C 1106(c)(2); § 2315 Chattel 
Mortgages Law, 6 Del. C 2315 . 

Like § 6(3)(b) UTRA, 6 Del. C 1106(c)(2), 

§ 9-5oIl(i) specifies that priority of dispo¬ 
sition of the proceeds shall be: ( 1 ) to 
reasonable expenses of retaking and selling 
the collateral, and ( 2 ) satisfaction of the 
indebtedness of the secured, party. However, 

§ 9 ~ 50 ip(l) (c) also provides for the distri¬ 
bution of surplus proceeds to holders of 
junior security interests who make a demand 
therefore. This provision is necessitated by 
the rule of § 9 —(ip) which discharges all 
junior security interests upon the disposition 
of the collateral. Existing security statutes 
require any surplus to be paid to the debtor. 

See § 6(3)(b) UTRA, 6 Del. C 1106(c)(2); 
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§ 21 UCSA, 6 Del, C 921, § 2315(a) Chattel 
Mortgages Law, '6 Del, C 2315 • 

(2) Liability Of Secured Party To Debtor 
For Surplus, Liability Of Debtor For Deficiency, 
Section 9"50l|-(2) Is in accord with the policy 

expressed in § 9“503 pursuant to which in any 

security transaction the debtor or owner of 

the collateral 'if other than the debtox 1 ) see 
unless otherwise agreed, 

S 9-112) is,Entitled to any surplus which 
results from realization on the collateral and 
liable for any deficiency. Accord 

§§ 21 & 22 UCSA, 6 Del, C 92 I & 
922| § 6(3)(b) UTRA, 6 Del. C 1106(c)(2); see 
also § 2315(a) Chattel Mortgages Law, 25 Del, 

C 2315(a). 

Under § 9“5olp(2), if the transaction 
covers sales of accounts, contract rights, or 
chattel paper the debtor is entitled to any 
surplus or is liable for any deficiency only 
if the security agreement so provides. 

(3) Procedures For Foreclosure Sales . 

Section 9~5c4(3) permits a public or private 

sale and allows the secured party to bujr at 

any public sale. However, ho may buy at a 

private sale only if the collateral is of a 

type customarily sold at a recognized market 

or is of the type which is the subject of 

widely distributed standard price quotations. 

Sections 19 Sc 20 UCSA, 6 Del. C 919 & 920, 
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require the sale to be public and permit the 
seller to bid for the goods. Under § 6(3)(b) 
UTRA, 6 Del. C 1106(c)(2), the sale may be 
public or private but the entruster can 
purchase only at a public sale. The Chattel 
Mortgages Law permits the sale to be either 
public or private but is silent on the question 
of the mortgagee's right to purchase at the 
sale and no cases have been found on the 
point. See 25 Del. C 2315(a). 

Section 9“5oij-(3) is intended to give the 
secured party the utmost freedom in the sale 
of the collateral, subject only to the require¬ 
ment that the sal© be ’’commercially reasonable” 
See § 9“507(2) and Delaware Study Comment 
thereto on what constitutes a 11 commercially 
reasonable” sale. 

The earlier security statutes required 

specified waiting periods between repossession 

and notice thereof to the debtor and the sale 

of the collateral. See §3 17 & 18 UCSA, 6 Del. 

c 917 & 918; § 6(3)(c) UTRA, 6 Del. C 1106(c) 

(2), and § 2315(a) Delaware Chattel Mortgages 

La?/, 25 Del, C 2315(a), With stated exceptions 

§ 9“50ij.(3) requires the secured party who has 

repossessed to give '’reasonable notification” 

of his intention to dispose of the c'ollateral 

to the debtor. Although the term ’’reasonable 

notification” is not defined by the UCG, the 
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Code draftsmen state that "at a minimum it 
must be sent in such time that persons entitled 
to receive it will have sufficient time to take 
appropriate steps to protect their interests 
by taking part in the sale or other disposition 
if they so desire." See Comment 5>, A.L.I. and 
N.C.C.U.S.L., 1962 Official Text And Co mme nts 
Edition Uniform Commercial Code , p. 721, 

(k) Purch a ser*s Rights On Foreclosure Sale, 
"Section 9 (!{.) provides that a purchaser 
for value from a secured party after default 
may take free of any rights of the debtor and 
of holders of junior security interests and 
liens even though the secured party has not 
complied with the Article 9 requirements or 
other requirements for sale of the collateral. 
Where the purchaser for value buys at a public 
sale he is protected if he has no knowledge of 
any defects in the sale and was not involved 
in collusion with the secured party, other 
bidders or the person conducting the sale. 

Where the purchaser for value buys at a 
private sale he is protected only if he quali¬ 
fies as a purchaser in good faith, and thereby 
is charged with knowledge of all facts of 
which he has notice." Del Duca, Ten Years Of 
Secured Transactions Under The Uniform 
Commercial Code In Pennsylvania , p. £8. 

Section 9~i?Oij_(I 4 .) is substantially in 
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accord with § 6(3) (c) UTRA, 6 Del, C 1106(c) (3i 

which provides, "a purchaser in good faith and 

for value from an entruster In possession takes 

free of the trustee's interest even in a case 

in v/hich the entruster is liable to the 

trustee for conversion," 

(5) Transfer Of Collateral To Surety . 

Ylhere the secured party transfers collateral 

to a surety or where the surety is suborgated 

to the rights of the secured party, § 9 - 5 o 1 l( 5 ) 

expressly gives the surety the rights and 

duties of the secured party. The result of 

§ 9-50M5) is also reached by the Uniform 

Conditional Sales Act which in §■ 1 defines 

"seller" to be a "person who sells or leases 

the goods covered by the conditional sale, or 

any legal successor in Interest of such persorij 

DEFINITIONAL CROSS REFERENCES: 

"Account". Section 9 - 106 . 

"Agreement". Section 1-201. 

"Chattel paper", Section 9-105. 

"Collateral". Section 9-105. 

"Consumer goods". Section 9 - 109 . 

"Contract". Section 1-201. 

"Contract right". Section 9 - 106 . 

"Debtor". Section 9 -I 05 . 

"Financing statement". Section 9-ii02. 

"Gives" notification. Section 1-201. 

"Good faith". Section 1-201. 
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“Goods 11 . Section 9“105 


"Knowledge 11 . Section 1-201. 

"Person". Section 1-201. 

"Proceeds". Section 9 - 306 , 

"Purchaser". Section 1-201. 

"Receives" notification. Section 1-201. 
"Rights". Section 1-201. 

"Sale". Section 2-106 and 9-105. 

"Secured party". Section 9-105. 

"Security agreement". Section 9-105. 
"Security interest". Section 1-201. 

"Send". Section 1-201. 

"Term". Section 1-201. 

"Value". Section 1-201. 

"Written". Section 1-201. 

Section 9“5o5. Compulsory Disposition of Collateral; Acceptance of 
the Collateral as Discharge of Obliga t ion . 

(1) If the debtor has paid sixty per cent of the cash orice in 
the case of a purchase money security interest in consumer goods or 
sixty percent of the loan In the case of another security interest 
in consumer goods, and has not signed after default a statement 
renouncing or modifying his rights under this Part a secured party 
who has taken possession of collateral must dispose of it under 
Section 9~5oij- and if he fails to do so within ninety days after he 
takes possession the debtor at his option may recover in conversion 
or under Section 9 “ 507 ( 1 ) on secured party's liability. 

(2) In any other case involving consumer goods or any other 
collateral a secured party in possession may, after default, propose 

to retain the collateral in satisfaction of the obligation. Written 
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notice of such proposal shall be sent to the debtor and except in 
the case of consumer goods to any other secured party who has a 
security interest in the collateral and who has duly filed a 
financing statement indexed in the name of the debtor in this state 
or is known by the secured party in possession to have a security 
interest in it. If the debtor or other person entitled to receive 
notification objects In writing within thirty days from the receipt 
of the notification or if any other secured party objects in writing 
within thirty days after the secured party obtains possession the 
secured party must dispose of the collateral under Section 9~5oli, 

In the absence of such written objection the secured party may 
retain the collateral in satisfaction of the debtor's obligation. 

DELAWARE STUDY COMMENT 
' (1) Compulsory Disposition of Collateral . 

l, If a debtor has paid 60 # of the price or loan 
in the case of a security interest in con¬ 
sumer goods and has not signed after default 
a statement renouncing or modifying his rights, 
a secured party who has taken possession of 
collateral must sell or otherwise duly dis¬ 
pose of it pursuant to the requirements of 
§ 9-5 c 4 within ninety days of its repossession. 
If the secured party falls to do so the debtor 
may sue in conversion for any loss caused 
thereby and is entitled to recover not less 
than: (a) the credit service charge plus 10# 
of the principal amount of the debt, or (b) 
the time price differential plus .10# of the 

cash price /§§ 9 -^( 1 ), 9-507(1 T/ Vi Del Duca 
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Tef^Yeg£s__Secured Transactions Under The 

Commercial Code In Pennsylvania , p, 59, 
Compulsory resale of repossessed colla¬ 
teral within thirty days of the possession is 
provided for in § 19 UCSA, 6 Del. C 919 , where 
the buyer has paid at least of the purchase 
price. A provision analogous to compulsory 
resale is found in §§ 6(5) UTRA, 6 Del. C 
1106 (e), which provides that where articles 
manufactured by style or model constitute the 
collateral, the terms of the trust receipt may 
provide for forfeiture of the trustee's 
interest, at the election of the entruster, in 
the event of the trustee's default, if a 
stipulated percentage of the purchase price 
or original indebtedness, whichever is greater, 
is cancelled. Section 2315(a) of the Chattel 
Mortgages Law ,'6 Del. C 2315(a)', merely pro¬ 
vides that the mortgagee may sell the 
repossessed collateral at public or private 
sale after giving ten days written notice, 

(2) Retention Of Collateral As Discharge . 
Section 9“5o5(2) provides that in lieu of 
resale, the secured party may elect to keep 
the collateral as his own. This mil dis¬ 
charge the debtor's underlying obligation and 
eliminate the secured creditor's right to any 
claim for a deficiency. However the secured 

party may make this election only: (a) after 
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notifying the debtor and other secured parties 

who have duly filed in Delaware or are other- 
the 

wise known to/secured party seeking to exercise 
the right, and (b) on failure of anyone 
entitled to receive such notification to 
object in writing within thirty days from the 
receipt of the notification or of any other 
secured party to object in writing within 
thirty days after the secured party obtains 
possession. If these conditions are not met 
the secured party must sell the collateral 
pursuant to the requirements of § 9 ~ 501 )-. 

In addition to the relevant provisions 
of the Uniform Conditional Sales Act and 
Uniform Trust Receipts Act cited in the 
Delaware Study Comment to § 9“5o5(l) above. 



seller is not required to resell the goods in 
the c,ase where the buyer has failed to pay at 
least 50 % of the purchase price at the time of 
the retaking and the buyer doos not serve the 
seller within ten days after the retaking with 
a written notice demanding a resale. 

DEFINITIONAL CROSS REFERENCES: 
"Collateral". Section 9-105. 

"Consumer goods". Section 9 -IO 9 . 

"Debtor". Section 9-105. 

"Knows". Section 1-201. 

"Notice". Section 1-201. 
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Section 


"Person 1 '. Section 1-201, 

"Purchase money security interest", 

9-107. 

"Receives" notification. Section 1-201. 

"Rights”. Section 1-201. 

"Secured party". Section 9-105. 

"Security interest". Section 1-201. 

"Send". Section 1-201. 

"Signed". Section 1-201. 

"Written". Section 1-201. 

Section 9~5o6. Debtor's Right to Redeem Collateral . 

At any time before the secured party has disposed of collateral 
or entered into a contract for its disposition under Section 9-5olp 
or before the obligation has been discharged under Section 9~505(2) 
the deotor or any other secured party may unless otherwise agreed 
in writing after default redeem the collateral by tendering fulfill¬ 
ment of all obligations secured by the collateral as well as the 
expenses reasonably incurred by the securod party in retaking, 
holding and preparing the collateral for disposition, in arranging 
for the sale, and to the extent provided in the agreement and not 
prohibited by law, his reasonable attorneys' fees and legal 
expenses. 


DELAWARE STUDY C0MMENT 


Unless otherwise agreed in writing after 
default, the debtor may redeem collateral at 
any time before the secured party has dis¬ 
posed of the collateral or entered into a 


contract for its disposition under § 9-5oi|_, or 
the obligation has been discharged by the 
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secured creditor's acceptance of the collateral 
pursuant to the provisions of § 9~5o5(2). To 
redeem the collateral the debtor must tender 
fulfillment of all obligations secured by the 
collateral as well as the expenses reasonably 
incurred by the secured party in retaking, 
holding and preparing the collateral for dis¬ 
position, in arranging for the sale, and his 
reasonable attorney's fees and legal expenses 
to the extent provided within the agreement 
and not prohibited by law. 

This section is substantially in accord 
with § 18 UCSA, 6 Del. C 918 , and 1 25 Chattel 
Mortgages Law, 25 Del. C 2315(a), which pro¬ 
vide for a ten day period after retaking 
during which the debtor may redeem. The UCC 
does not contain any provision comparable to 
§ 17 UCSA, 6 Del. C 917 which provides that 
not more than forty days or less than twenty 
days prior to the taking, the seller may serve 
notice upon the buyer of his intention to 
retake the goods because of the buyer's 
default and if the debtor fails to perform the 
obligations required before the day set for 
the retaking, he loses his right of recemption. 

DEFINITIONAL CROSS REFERENCES: 

"Agreement”. Section 1-201. 

"Collateral”. Section 9-105. 

"Contract", Section 1-201. 
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"Debtor’ 1 . Section 9“105. 

"Secured party". Section 9-105. 

"Writing". Section 1-201. 

Section 9-507. Secured Party*s Liability for Failure to Comply With 
This Part . 

(1) If it is established that the secured party is not proceed- 

, % a Subchapter 

ing in accordance with the provisions of this ./ disposition may 

be ordered or restrained on appropriate terms and conditions. If 

the disposition has occurred the debtor or any person entitled to 

notification or whoso security interest has been made known to the 

secured party prior to the disposition has a right to recover from 

the secured party any loss caused by a failure to comply with the 

Chapter. 

provisions of this / , If the collateral is consumer goods, the 

debtor has a right to recover In any event an amount not less than 
the credit service charge plus ten per cent of the principal amount 
of the debt or the time price differential plus ten per cent of the 
cash price, 

(2) The fact that a better price could have been obtained by 
a sale at a different time or in a different method from that 
selected by the secured party Is not of itself sufficient to estab¬ 
lish that the sale was not made in a commercially reasonable manner. 
If the secured party either sells the collateral in the usual manner 
in any recognized market therefor or if he sells at the price current 
in such market at the time of his sale or If he has otherwise sold 

In conformity with reasonable commercial practices among dealers in 

the type of property sold he has sold In a commercially reasonable 

manner. The principles stated In the two preceding sentences with 

respect to sales also apply as may be appropriate to other types of 

disposition. A disposition which has boon approved in any judicial 
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proceeding or by any bona ilde creditors 5 committee or representative 
of creditors shall conclusively be deemed to be commercially 
reasonable* but this sentence does not indicate that any such 
approval must be obtained in any case nor does it indicate that any 
disposition not so approved is not commercially reasonable, 

DELAWARE STUDY COMMENT 
(1) Secured Party 5 s Liability For Failure 
To Comely With Prescribed Procedures . A 
secured party disposing of collateral has a 
duty to do so in good faith (see § 1-203) and 
in a commercially reasonable manner. See also 
§§ 9~504 and 9“507(2). If it is established 
that the secured party is not proceeding in 
accordance with the default provisions of 
Cnapter 9* disposition may be duly ordered or 
restrained by a court. If the disposition has 
occurred the debtor or any person entitled to 
notification or whose security interest was 
made known to the secured party prior to the 
disposition may recover any loss caused by the 
secured party's non-complianco with the 
default provisions of Chapter 9 /§ 9~507(1 )~J, 

The last sentence of § 9”5>07(1) also sets 
forth minimum damages In the case whore the 
secured party Improperly disposes of consumer 
goods. See Delaware Study Comment to § 9-^05 
(1) * supra, 

(2) “Commercially Reasonable Manner” 

Defined , ''Section 9~507(2) sets forth 
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standards determining what constitutes the 
sale made in a 'commercially reasonable 
manner'. It provides that the fact that a 
better price could have been obtained by a 
sale at a different time or a different method 
from that used is not in itself sufficient to 
establish that the sale was not made in a 
commercially reasonable manner. It further 
specifies that a sale Is made In a 'commercially 
reasonable manner' if: (a) it is made in the 
usual manner in any recognized market for the 
type of property sold, or (b) at a price 
current in such market at the time of the sale, 
or (c) If It is otherwise sold in conformity 
with reasonable commercial practices among 
dealers in the type of property sold. In- 
addition, a disposition which has been approved 
in any judicial proceeding or by any bona fide 
creditors' committee or representative of 
creditors is conclusively deemed to be 
commercially reasonable." Del Duce Ten Years 
Of Secured Transactions Under The Uniform 
Commercial Code I n_ Pennsylvania , p. 6l, 
DEFINITIONAL CROSS REFERENCES: 
"Collateral". Section 9-105. 

"Consumer goods". Section 9-109, 

"Creditor". Section 1-201. 

"Debtor". Section 9-105. 
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"Knows'*. Section 1-201. 
"Notification", Section 1-201. 
"Person”. Section 1-201. 
"Representative”, Section 1-201. 
"Rights”. Section 1-201. 

"Secured party". Section 9-105. 
"Security interest". Section 1-201. 
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ARTICLE 10 


EFFECTIVE DATE AID REPEALER 
Section 10-101. Effective Date . 

This Act shall become effective on June 30, 1967 at midnight. 

It applies to transactions entered into and events occurring after 
that date. 

DELAWARE STUDY COMMENT 
Section 10-101 specifies that the 
effective date of the code in Delaware is 
June 30, 1967 at midnight. This will allow 
sufficient time for all persons affected by 
the Code to become familiar with Its pro¬ 
visions and will permit a gradual changeover 
from the existing commercial law to the Code. 
Section 10-102. Specific Repealer; Provision for Transition. 

(1) The following acts and all other acts and parts of acts 
inconsistent herewith aro hereby repealed: 

Uniform Negotiable Instruments Act, chapter 1 , title 6 , 

Delaware Code 

Uniform Warehouse Receipts Act, chapter f?* title 6 , Delaware 
Code 

Uniform Sales Act, chapter 7 > title 6 , Delaware Code 
Uniform Bills of Lading Act, chapter 3* title 6 , Delaware Code 
Uniform Stock Transfer Act, subchapter VI, chapter 1, title 8 , 
Delaware Code 

Uniform Conditional oales Act, chapter 9* title 6 , Delaware Code 
Uniform Trust Receipts Act, chapter 11, title 6 , Delaware Code 
Bulk Sales Act, chapter 21, title 6 , Delaware Code 
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Chattel Mortgages Act, chapter 21, title 25, Delaware Code 

Factor»s Lien Act, chapter 33, title 25, Delaware Code 

Assignment of Accounts Receivable Act, chapter 18, title 6, 
Delaware Code 

Section 925, title 5, Delaware Code 

(2) Transactions validly entered into before the effective dat 
specified in Section 10-101 and the rights, duties and interests 
flowing fran them remain valid thereafter and may be terminated, 
completed, consummated or enforced as required or permitted by any 
statute or other law amended or repealed by this Act as though such 
repeal or amendment had not occurred. 

DELAWARE STUDY COMMENT 
Section 10-102 lists various uniform 
acts together with other types of statutes 
which are superseded by the Code. 

Section 10-103. General Repealer . 

Except as provided in the following section, all acts and 
parts of acts inconsistent with this Act are hereby repealed. 

DELAWARE STUDY COMMENT 
Section 10-103 sots forth a general 
repealer of all acts and parts of acts 
inconsistent with the Code. Section 10-10lp 
explicitly ox&npf certain laws from the 
general repealer of § 10-103. 

Section lO-lOlp. Laws Not Repealed . 

(1) The Article on Documents of Title (Article 7) does not 
repeal or modify any laws prescribing the form or contents of docu¬ 
ments of title or tho services or facilities to be afforded by 





bailees , or otherwise regulating baileesi businesses in respects 
not specifically dealt with herein; but the fact that such laws are 
violated does not affect tho status of a document of title which 
otherwise complies with tho definition of a document of title 
(Section 1-201), 

(2) This Act does not ropcal chapter \\3, title 12, Delaware 
Codo, citod as tho Uniform Act for thp Simplification of Fiduciary 
Security Transfors, and if in any respect there is any incon¬ 
sistency between that Act and tho Article of this Act on investment 
securities (Articlo 8) tho provisions of tho former Act shall 
control, 

DELAWARE STUDY COMMENT 
Soction 10-l0i|.(l) expressly provides 
that tho Article on Documents of Title 
(Articlo 7) does not overcome tho moro 
specialized regulations of particular classes 
of bailees under other legislation and inter¬ 
national treaties, Tho draftsmen's official 
comment to this soction cites particular 
types of legislation whose validity is 
retained. See A.L.I. and N.C.C.U.S.L., 

1962 .Official Text And Comments Edition 
Uniform Commercial Codo , p, 731, See also 

1 7~103, supra. 

Section 10-104(2) expressly retains the 
Uniform Act for Simplification of Fiduciary 
Security Transfers, 
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